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CASES  IN  CHANCERY, 


BEFORE   THE 


VICE-  CHANCE  LL  OR 


SIR  R.  T.  KINDERSLEY. 


1854. 
Nov.  4. 


Will. 

COOKE  V.  CHOLMONDELEY.  Construction. 

Adtomsons. 


On  further  directions. 


Testator  de- 
vised, inter  alia, 

Mr.  Freeling  opened  the  case  for  the  trustees  of  the  ^         ®®^^» 

GbC  to  trustees 

will  of  Sir  Gregory  Page  Turner.  on  trust  out 

of  the  rents 

Mr.   Teed  and  Mr.  Matclmm,  for  Lady  P.  Turnery  ju^j^L  ^j,g* 

tenant  for  life,  subject  to  an  annuity  to  Mrs.  Fryer y  who  lives  of  ^.  and 

was  also  heiress  at  law.  ^:  ^^/^®  *'"'^- 

vivor,  to  pay 

debts,  legacies 

The  material  question  is,  in  whom  is  the  right  to  any  and  repairs, — 

,.  .  ,  .  ,  ,     .         ,      subject  thereto 

presentation  to  a  living,  which  may  occur  dunng  the  j^  p^y  200O/. 

lives  of  Lady  Turner  and  Mrs.  Fryer,  or  of  the  sur-  a  year  to  A. 
9  who  was  his 

^"°^  •  heir  at  law. 

and,  subject 
The  will  gives  and  devises  ^'  all  my  manors,  lands,  thereto,  to  B. 

tenements  and   hereditaments  whatsoever  and  whereso-  .?''?'    rieia, 

that  advowsons 

ever"  to  trustees.  The  trustees  were,  during  the  lives  of  paessd ;  that 
Lady  Turner  and  her  daughter  Mrs.  Fryer,  and  of  the  *^^  "®.^'  V^^' 
survivor  of  them,  out  of  the  rents,  issues  and  profits  to  longed  neither 

to  A,  nor  to  B. 
till  the  trusts  for  payment  of  debts,  &c.,  were  satisfied,  and  must  be 
sold  for  those  purposes. 
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1854,  pay  debts  and  certain  legacies,  and  to  repair  the  mansion- 

house  and  other  buildings,  and,  subject  thereto,  to  pay 

t;.  an  annuity  of  2,000/.  a  year  to  the  daughter,  and  subject 

Cholmondelet.    thereto  for  the  widow,  Lady  Turnery  for  life.    The  advow- 

son  therefore  clearly  passes  by  this  will  to  the  trustees;  and 
the  right  of  presentation  is  in  the  tenant  for  life  for  the 
time  being:  Albermarle  v.  Rogers  {a)  \  Sherrard  v.  Lord 
Harborough  (i). 

Mr.  Swanslon,  and  Mr.  Prior,  for  Mrs.  Fryer. 

Assuming  even  that  the  advowson  passes,  which  we 
deny,  the  trustees  have  no  right  to  deal  with  anything  but 
rents  and  profits ;  they  cannot  deal  with  the  advowson 
or  presentation  or  anything  else,  except  for  payment  of 
debts  and  for  pecuniary  profit ;  and  a  presentation  can- 
not be  so  dealt  with  :  Martin  v.  Martin  (c).  The  pre- 
sentation therefore  is  not  disposed  of,  and  goes  to  the 
heir  at  law. 

Mr.  Sanders,  for  the  trustees  of  some  of  the  parties. 

Mr.  Lewin,  for  parties  interested  in  the  inheritance. 

The  right  of  presentation  ought  to  be  sold  to  pay  debts 
and  legacies,  to  the  relief  of  the  inheritance.  That  the 
advowson  passes  is  clear. 

The  Vice-Chancellor  stopped  him,  and  stated  he 
should  so  decide.  And  that  he  was  also  of  opinion, 
that  the  future  right  of  presentation  must  be  sold.  A 
question  might  arise,  when  it  should  be  sold,  having 
reference  to  the  relative  interests  of  the  widow  and  the 
daughter?  All  that  could  be  now  decided,  was  the 
question  of  principle.  The  declaration  must  be,  that, 
so  far  as  it  is  necessary  for  the  payment  of  debts,  &c., 
such  presentations  as  may  occur  during  the  lives  of  the 

(a)  2  Ves.  jun.  477;  and  7         (6)  1  Ambl.  164. 
Bro.  P.  C.  522.  (c)  12  Sim.  579. 
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widow  and  daughter)  or  of  the  survivor,  must  be  sold ;  1 854. 

and  it  must  be  referred  to  chambers  to  settle  the  mode        ^'^^ 

Cooks 

and  time  of  sale.  v. 

Cholmomdeley. 


MATTHISON  v.  CLARKE. 


1854: 
Nov.  4. 

Mortgagee. 
Trustee. 


A  CASE  adjourned  from  chambers.  A  mortgagee 

With  power 

Mr.  Bevir,  for  the  Defendant.  of  sale,  was 

a  member  of 
The  question  is,  whether  the  Defendant,  a  mortgagee  a  firm  of  auc- 

with  a  power  of  sale,  being  partner  in  a  firm  of  auctioneers,  J|°"^'^i*i  ^ 
who  sold  for  him  under  the  power,  is  entitled  to  the  him.    Held, 
ordinary  commission.     There  have  been  several  attempts  ^hejr  were  not 
to  sell,  but  without  success,  and  at  last  a  sale  has  been  commission 
effected  realising  the  only  property  in  the  suit,  for  the 
benefit  of  the  creditors  of  the  mortgagor,  who  was  a 
bankrupt.     This  is  not  the  case  of  a  solicitor;  the  prin- 
ciple of  those  cases  does  not  apply  to  a  mortgagee. 

Mr.  Prior,  for  the  Plaintiff. 

The  assignee  of  the  bankrupt  mortgagor  is  himself 
one  of  the  firm  of  auctioneers ;  the  mortgagee  is  another; 
and  they  get  up  sales  between  them  for  the  benefit  of 
the  firm ;  that  cannot  be  allowed.  But,  on  authority,  a 
mortgagee  cannot  obtain  any  profit  whatever  :  Zeifh  v. 
Irvine  (a);  Benson  v.  Heathom  (i);  Collins  v.  Carey  (c); 
Christophers  v.  White  {d).  These  last  cases  show,  if 
that  is  disputed,  that  if  the  business  is  done  by  a  firm, 
it  is  the  same  as  if  actually  done  by  the  member  who  is 
trustee. 

(a)  1  Myl.  &  K.  «77.  (c)  2  Beav.  128. 

(6)  1  Y.  &  Coll.  327.  (rf)  10  Beav.  523. 
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Mr.  Bevir  replied. 

The  cases  only  decide  that  a  mortgagee  in  possession 
cannot  hire  himself  as  bailiff,  &c.  Benson  v.  Heathorn 
only  shows  that  a  partner  cannot  make  a  profit  for  him- 
self alone,  as  against  his  partners.  A  mortgagee  is  not 
trustee  ;  he  is  selling  against,  not  for  the  owner. 


The  Vice-Chancellor  : 


It  is  a  well  established  rule  in  equity,  that  a  trustee 
cannot,  as  against  his  cestui  que  trust,  make  any  profit 
out  of  the  execution  of  the  trusts  in  respect  of  the  ap- 
plication of  his  personal  trouble.  This  principle  ap- 
plies, not  only  in  the  case  of  one  trustee,  but  to  the 
case  where  he  is  a  partner  with  others,  and  the  charge 
is  made  by  the  partnership.  The  question  is,  does  the 
Defendant  here  come  within  the  principle  applicable  to 
trustees?  Here  we  are  dealing  with  a  mortgage,  and 
no  doubt,  a  mortgagee  in  his  mere  character  of  mort- 
gagee, is  not  a  trustee.  But  if  a  mortgagee  enters 
into  possession,  he  puts  himself  in  the  situation  of  a 
trustee ;  and  he  is,  in  respect  of  the  rents  and  profits, 
thus  far  a  trustee.  He  is  a  trustee  for  the  mortgagor 
for  any  surplus.  So,  if  a  mortgagee  has  a  power  of 
sale  and  executes  it,  he  places  himself  in  a  fiduciary 
character;  because  he  sells  upon  trust,  that  he  will  hold 
any  surplus  for  the  cestui  que  trust,  and  that  he  will 
account  to  him  for  that.  It  appears  to  mer,  that  the  De- 
fendant, having  a  power  of  sale,  and  having  executed 
it,  is,  in  respect  of  the  surplus,  a  trustee,  or  in  the  nature 
of  a  trustee.  The  ordinary  case  is  that  of  a  solicitor ; 
but  the  principle  is  not  confined  to  that, — the  rule  is,  I 
think,  applicable  to  this  case ;  and  I  am  of  opinion  that 
the  Defendant  is  not  entitled  to  charge  any  commission 
for  his  own  trouble. 
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Nov.  4. 

Practice, 

CHAMPNEYS  v.  BUCHAN.  ^^g 

Replication, 

Mr.  FLEMING,  for  the  Plaintiff.  ^.,,  .TT"- 

Bill  filed  for 

specific  sums 
A  bill  was  filed  by  Cfiampnet/s,  30th  April,  1853,  the  in  lieu  of  tithes; 

rector  of  a  parish  in  Whitechapel,  claiming  payment  of  inaccu- 

certain  small  sums  in  lieu  of  tithes.     The   Defendants  rately  stated  on 

answered  on  the  20th  June,  1853,  denying  the  Plaintirs  the  information 

•^     ®  of  the  collector, 

title.   Replication  was  filed  on  the  1 7th  Nov.  1853.    After  Certain  books 

that,  and  during  the  progress  of  advising  on  evidence,  the  showing  the 

Plaintiff  found  that  certain  tithe-books,  very  material,  ^^^^  -^j  ^^^ 

bad  either  never  been  seen,  or  at  any  rate  had  not  been  vestry-room, 

noticed  by  him  or  by  his  advisers.     These  books  were  and  accessible 
•1111  1        to  the  rector ; 

mvestigated,  and  they  showed  that  several  payments  had  but  be  did  not 

been  made,  but  not  as  the  Plaintiff's  bill  stated;  and  thus  actually  inspect 
the  case  would  be  altered  so  much,  that  amendment  became  ^^^  discover 
indispensable.  Leave  had  been  asked  in  chambers  to  with-  their  contents 

draw  replication  and  to  amend.     The  chief-clerk  refused  till  alter  repli- 

'^ ,  ,  cation  filed, 

it,  and  this  was  in  the  nature  of  an  appeal  to  the  Court.     Leave  wasgiven 

to  withdraw  re- 

The  result  of  the  affidavits  was,  that   117   material  to  amend  on 

books  were  unknown   to  the  solicitors   acting  for  the  paying  the  costs 

Plaintiff,  till  after  replication  had  been  filed.    It  was  true  ^^Vt^timT  md 

the  Plaintiff  had  the  books  in  his  custody,  that  is,  they  costs  of  the  ap- 

were  in  the  vestry-room ;  but  they  were  under  the  charge  phcation. 
of  the  collector,  who  by  illness  had  been  prevented  from 
attending  to  the  matter. 

Mr.  Nicholls,  for  the  Defendant. 

If  the  amendments  do  not  raise  an  entirely  new  issue, 
they  are  unnecessary.      If  they  do,  the  Plaintiff  is  not 


1854. 


Champneys 

0. 
BUCHAN. 
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entitled  to  the  indulgence  on  account  of  his  great 
negligence.  The  Defendants  deny  that  there  is  any 
titheable  place  in  the  parish  at  all,  or  that  any  tithes  or 
compositions  are  payable.  The  Plaintiff  says  the  books 
were  not  discovered  till  after  replication ;  but  the  affi- 
davits show  that  in  1848  the  Plaintiff's  solicitors  had 
access  to  all  the  tithe-books.  At. any  rate  the  rector 
might  have  seen  them  if  he  had  used  common  diligence, 
for  they  were  in  his  own  custody. 


Mr.  Fleming f  replied. 


The  Vice-Chancellor  : 


The  Plaintiff  is  entitled  to  some  relief,  but  certainly 
not  entitled  to  all  that  he  asks.  The  bill  is  filed  to  recover 
tithes,  or  payments  in  lieu  of  tithes ;  as  framed,  it  states 
specific  small  sums  in  respect  of  certain  premises.  The 
Plaintiff  says,  those  statements  were  inaccurate,  and  he 
desires  leave  to  amend  to  state  the  claims  accurately.  Sup- 
posing it  should  turn  out  that  the  further  statements  of  the 
Plaintiff  are  not  in  accordance  with  the  former  statements, 
I  do  not  think  it  would  be  safe  for  him  to  bring  the  cause 
to  a  hearing  in  its  present  state.  But  I  cannot  agree 
that  the  suggested  alterations  will  tender  a  new  issue :  it 
is  the  same  issue.  The  claim  of  the  Plaintiff  is  to  one 
of  two  specific  sums  ;  now  the  statements  in  the  original 
bill  were  made  on  the  representation  of  the  collector  of 
tithes ;  it  was  on  his  report  that  those  statements  were 
made,  which  turn  out  to  be  inaccurate.  Then  the  ques- 
tion is,  whether  reasonable  diligence  would  have  enabled 
the  Plaintiff,  to  introduce  his  amendments  sooner.  He 
put  in  the  original  statements  on  the  information  of  the 
proper  person  to  inform  him.  The  books  in  question,  it 
seems,  were  deposited  some  time  previously  to  the  in- 
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stitution  of  the  suit  in  the  vestry,  and  it  is  of  course  pos- 
sible to  suppose  they  might  have  been  got  at;  but  after 
the  report  of  the  collector,  it  was  not,  I  think,  excessive 
negligence  in  the  Plaintiff  not  to  ask  for  the  books. 
It  was  not  such  a  want  of  diligence  as  to  preclude  me 
from  giving  leave  to  amend.  On  the  other  hand,  if  the 
Plaintiff  by  amending  puts  the  Defendant  to  additional 
expense,  as  it  is  no  fault  of  the  Defendant,  he  ought  not 
to  be  put  to  that  double  expense.  I  shall  therefore  give 
liberty  to  withdraw  replication  and  to  amend  the  bill, 
the  Plaintiff  paying  the  costs  of  the  suit  up  to  the 
present  time,  including  the  costs  of  this  application, 
and  filing  the  amended  bill  within  a  week. 
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THOMPSON  r.  BEASLEY. 

1  HE  will  of  Elizabeth  Terry  gave  to  Elizabeth 
Thompson,  the  wife  of  R.  Thompson,  the  Plaintiff,  her 
money,  property,  or  effects,  deposited  in  the  long  an- 
nuities, or  certain  other  stock,  for  her  sole  use  for  life. 
At  her  decease,  if  she  left  a  child  it  should  be  entitled  to 
the  interest;  if  children,  they  should  have  the  aforesaid 
interest  equally  divided  among  them;  "but  if  there  should 
not  be  any  child,  or  offspring  left,"  then  she  directed  the 
property  to  be  converted,  and  the  husband  of  Elizabeth 
Thompson  to  have  the  sum  of  20Z.  and  the  remainder  to 
be  divided  between  his  three  brothers. 

Elizabeth  Terry  died  in  1820,  and  Elizabeth  Thomp- 
son  died  in  18S3.  She  had  one  child,  who  died  in 
1849,  leaving  six  children  surviving.  The  husband  of 
Elizabeth  Thompson  claimed  the  20/.  legacy. 


Will. 

Construction, 

Words. 


A  gift  of  per- 
sonalty by  will 
to  A.  for  life ; 
remainder  to 
her  children, 
"  but  if  there 
should  not  be 
any  child  or 
offspring,"  then 
a  legacy  to  B, 
and  the  remain- 
der to  other 
persons. 

A,  died, 
leaving  only 
grandchildren : 
Held,  that  the 
legacy  to  B, 
failed ;  off- 
spring, mean- 
ing issue  be- 
yond children. 
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Mr.  C,  C,  Berkeley,  for  the  Plaintiff^  after  stating  the 
facts. 

The  question  is,  the  effect  of  the  word  offspririg.  Only 
grandchildren  were  left  ;  and  if  offspring  means  only 
children,  then  the  Plaintiff  would  be  entitled.  [He  re- 
ferred to  Bythesea  v.  Bytliesea  (a).]  The  word  offspring 
must  be  read  here  as  children. 


Offspring  is  described  as  primarily  children  in  John- 
son's,  Sheridan's,  Walker  s,  Webster's  and  other  diction- 
aries. Even  if  the  word  here  were  '*  issue,"  still  it 
would  have  to  be  read  children,  —[He  referred  to  2  Jarm. 
Wills,  362], — for  it  follows  gifts  to  children,  and  it  must 
therefore  be  intended  such  offspring  as  before  described, 
that  is,  children.  Bryan  v.  Mansion  (b)  shows  that  if 
there  is  a  gift  to  children,  and  a  gift  over  on  failure  of 
issue,  it  means  failure  of  children,  the  class  previously 
described  :  Ellicombe  v.  Gompertz  (c)  ;  Swift  v. 
Swift  id) ;  Trickey  v.  Trickey  (e).  A  fortiori,  the 
word  offspring,  which  is  not  so  contrary  to  the  word 
children  in  meaning,  as  issue,  will  be  read  children. 

Mr.  Wickens  and  Mr.  Surrage,  for  different  Defen- 
dants, contra. 

The  Vice-Chancellor  : 

I  am  of  opinion  that  the  Plaintiff  is  not  entitled ;  the 
question  is,  not  whether  there  is  a  gift  to  offspring  other 
than  children,  but  whether  there  is  a  gift  of  this  legacy 


(a)  17  Jur.  645. 

(6)  5  De  Gex  &  Sm.  737. 

(c)  3  Myl.  &  Cr.  127. 


[d)  8  Sim.  168. 

(e)  3  Myl.  &  K.  560. 
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to  the  Plaintiff,  except  in  the  event  of  there  being  no 
children,  and  no  other  offspring.  It  is  clear  that  the  word 
offspring  is  a  general  word ;  it  may  mean  children.  But 
the  testator  has  said,  if  there  are  not  any  children,  which 
is  sufficient  to  provide  for  that  event,  and  then  he  adds, 
*'  or  offspring."  He  must  have  meant  something  more 
than  children,  otherwise  the  language  would  be  absurd ; 
it  would  be  as  if  he  had  said,  "  if  there  shall  not  be  any 
child  or  child."  What  I  think  the  testator  meant  was, 
that  at  the  death  of  the  tenant  for  life,  if  there  were  no 
children,  or  other  offspring  beyond  children,  then  the 
Plaintiff  was  to  have  20/.,  but  not  otherwise.  Claim 
dismissed  without  costs. 
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STRETTON  v.  ASHMALL 
Mr.  GLASSEsLud  Mr.  Bowring,  for  the  Plaintiffs. 


1854: 
Nov.  7. 

Trust. 
Breach  of 

Trust. 

Investment. 

Acquiescence. 

Burden  of 

Proof. 


Mr.  Cole  for  some  Defendants  in  the  same  interest. 


Trustees  had 
power  to  in- 
vest upon  such 
securities  as 
they  should 
approve  : — 
Mr.  Greene  for  the  Defendants,  the  executors  of  the  Held,  that  they 

surviving  trustee.  ^^ere  bound 

nevertheless 

The  question  in  this  case  was,  whether  a  breach  of  ^°  ®^^5^I?®  * 
^  ...  careful  discre- 

trust  had  been  committed  in  respect  of  the  investment  of  tion  in  select- 

a  sum  of  505/.,  under  the  trusts  of  the  will  of  Thomas  »"g  »  security, 

as  to  value ; 

and  that  an  in- 
vestment in  trade  buildings,  not  having  ascertained  that  they  were 
at  least  worth  twice  the  money  invested,  was  a  breach  of  trust. 

What  acts  of  apparent  acquiescence  in  a  cestui  que  trust  will  not 
exonerate  trustees  from  the  consequences  of  an  improper  invest- 
ment. When  trustees  lend  on  irregular  securities  the  onus  is  on 
them  to  show  that  they  were  of  sufficient  value ;  not  on  the  ce^^tit 
qw  trust  to  show  that  they  were  insufficient. 
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Lane^  who  empowered  his  trustees  to  lay  it  out  "  upon 
such  securities  as  they  should  approve,*'  There  was  an  in- 
demnity clause,  the  peculiar  language  of  which  is  noticed 
in  the  judgment.  The  trustees  invested  the  money  in  ISS2 
upon  the  security  of  some  buildings,  consisting  principally 
of  a  malt  house,  which  had  been  sold  for  850/.  many  years 
previously,  and  afterwards  much  money  had  been  laid  out 
upon  them.  The  tenant  for  life,  Mrs.  Stretton,  who  was 
one  of  the  Plaintiffs,  had  recommended  the  security,  and 
it  was  contended  for  the  executors,  that  she  at  least  could 
not  complain ;  Booth  v.  Booth  (a) ;  and  that  her  income 
must  be  impounded  for  recouping  the  trustees.  It  was 
urged  also,  that  both  she  and  the  other  Plaintiffs  had 
afterwards  long  acquiesced,  the  tenant  for  life  in  parti- 
cular, by  accepting  advances,  because  the  interest  was  not 
duly  paid,  and  otherwise.  Among  other  acts  of  acqui- 
escence, it  was  alleged,  that  they  had  requested  and 
urged  the  trustees  not  to  proceed  with  a  bill  of  fore- 
closure which  they  had  filed.  And  a  letter  was  pro- 
duced from  Mrs.  Stretton  to  the  trustees,  in  which  she 
pressed  them  to  invest  upon  mortgage  of  the  premises  in 
question  ;  but  it  did  not  appear  that  she  knew  anything 
about  their  value.  All  the  material  facts  and  points 
raised  in  argument  are  noticed  in  the  judgment. 


The  Vice-Chancellor  : 


The  question  is,  whether  William  Ashmall,  or  his  es- 
tate, is  liable  for  a  breach  of  trust,  alleged  to  have  been 
committed  by  him  ?  By  the  terras  of  the  will  there  was 
an  obligation  on  him,  and  the  other  trustees  of  the  will, 
to  invest  the  trust  property  on  securities  at  interest. 
The  testator  gave  a  life  interest  to  his  widow,  Elizabeth 

(a)   I  Beav.  125. 
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Lane^  in  a  portion  of  the  property,  and,  subject  to  that 
interest,  the  property  was  given  on  trust  to  be  converted, 
and  as  to  one-seventh  the  investment  was  to  be  made  for 
the  benefit  of  Mrs.  Stretton,  for  life,  with  remainder  to  her 
children.  As  long  as  Elizabeth  Lane  lived,  her  portion 
was  not  to  be  converted,  but  the  rest  was  to  be,  and,  as 
it  appears,  was  converted.  The  property  converted  in 
the  lifetime  of  Mrs.  Lane  produced  161/.  15^.,  and  that 
represented  all  that  Mrs.  Stretton^  and  her  children  were 
to  have  till  Elizabeth  Lane^s  death,  and  the  interest  of  that 
was  regularly  paid  to  Mrs.  Stretton,  up  to  the  death  of 
Elizabeth  Lane,  The  trustees  under  the  will  were  John 
Lane  and  Joseph  Ashmall ;  the  latter  died  in  1811, 
leaving  W,  Ashmall  and  others  his  executors.  Wil" 
Ham  Ashmall  principally  acted  in  the  matter,  and  in 
1830  Elizabeth  Lane  died ;  on  her  death  her  portion  of 
the  property  became  convertible  and  was  converted,  and 
the  result  was,  that  the  produce  of  one-seventh  of  the 
whole  property  amounted  to  505/.,  and  then  the  trustees 
W.  Ashmall  and  the  others  were  to  invest  that  in  pur- 
suance of  the  trusts  of  the  will,  viz.,  upon  such  securities 
as  they  should  approve.  The  question  is,  to  what  ex- 
tent the  language  of  the  will  extends  the  discretion  of 
the  trustees  in  selecting  a  security  ?  Now  it  could  not 
amount  to  this,  that  they  were  to  say,  we  will  take  one 
which  we  know  to  be  utterly  insufficient.  It  appears  to 
me  that  the  language  amounts  to  no  more  than  this,  that 
they  are  bound  to  exercise  a  fair  and  honest  discretion 
to  invest  upon  sufficient  securities,  and  the  language  of 
the  final  clause,  the  indemnity  clause,  '^  that  they  shall 
not  be  answerable  without  their  wilful  default,"  justifies 
this  construction  :  so  that,  if  the  ground  of  wilful  default 
is  the  selection  of  a  security  being  at  the  time  insufficient, 
the  indemnity  clause  does  not  apply.  The  meaning  of 
that  clause  is,  that  if  the  trustees  exercised  an  honest  and 


1854. 
Stretton 

0. 

Ashmall. 
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0. 

ASHMALL. 


fair  discretion,  and  invested  upon  securities  of  sufficient 
value,  then  any  loss  arose  from  subsequent  diminution 
of  value,  the  trustees  should  not  be  affected.  Now, 
when  Elizabeth  Lane  died,  the  whole  property  consisted  of 
505/.,  and  that  was  invested  on  property  at  Litchfield, 
which,  according  to  the  schedule  in  the  answer,  con- 
sisted of  a  certain  malt  house  and  buildings,  and  a  house 
attached  to  it.  Now  that  property  appears  to  be  prin- 
cipally of  a  nature  for  carrying  on  trade ;  and  I  observe 
that  for  that  reason  alone  it  is  property  liable  to  great 
fluctuation  in  value,  and  the  ordinary  care  which  a  man  in 
carrying  on  his  own  affairs  would  use,  and  which  trustees 
are  bound  to  exercise,  would  induce  him  to  say,  I  cannot 
invest  money  on  such  property,  without  seeing  that  the 
value  is  so  great  as  to  leave  a  large  margin  for  depre- 
ciation. It  has  been  decided  in  many  cases,  that  the 
duty  of  trustees  is  this,  not  as  a  fixed  rule  liable  to  no 
variation,  but  as  a  rule  of  ordinary  discretion,  not  to  lend 
more  than  two-thirds  of  the  actual  apparent  value,  even 
when  the  property  is  land  of  an  apparently  fixed  and 
permanent  value;  but  if  it  is  property  of  a  fluctuating 
character,  they  ought  not  to  lend  upon  property  of  less 
than  twice  the  amount  lent.  Then  the  question  is, 
what  did  these  trustees  do  for  ascertaining  the  value  ? 
There  is  not  a  word  of  evidence,  except  as  to  belief,  to 
show  that  they  took  any  steps  to  ascertain  the  value  of 
the  property.  So  far  as  the  evidence  goes,  it  is  to  show, 
that  in  1809  the  property  had  been  sold  for  850/.,  and  it 
is  believed  that  after  the  sale  money  was  laid  out  on  the 
premises.  Let  us  take  that  as  a  fact.  What  is  the  argu- 
ment? That  because  the  property  in  1809  was  worth 
850/.  and  has  been  increased  since  by  expenditure  upon 
it,  therefore,  twenty-three  years  later  it  must  be  taken  to 
be  that  the  value  was  such  that  no  duty  was  cast  upon  the 
trustees  to  ascertain  its  then  existing  value  ?  But  even  if  it 
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was  of  that  value,  of  which  there  is  no  evidence,  that  is  not 
sufficient.  But  more  than  that,  even  if  850/.  could  be 
assumed  to  be  its  value,  and  could  be  taken  to  be  suffi- 
cient, there  is  no  ground  to  take  that  to  be  the  value ; 
there  is  no  evidence  except  that  of  one  witness,  and  that 
is  not  at  ail  satisfactory,  upon  the  question  of  actual  value. 
It  appears  to  me  that,  under  all  the  circumstances,  there 
was  an  absence  of  attention  in  the  trustees  to  ascertain 
the  value  of  the  security ;  that  is  a  clear  breach  of  trust, 
and  for  that  the  trustees  must  be  answerable,  subject  to 
the  question,  how  far  they  are  exonerated  by  acqui- 
escence. 


1854. 
Stretton 

V. 

ASHMALL. 


Now,  In  1837,  W.  Ashmall  became  sole  executor  and 
trustee.  He  had  continued  up  to  1837  to  pay  interest  on 
the  trust  fund.  Then  in  1837,  1838,  and  1839,  monies 
were  borrowed  from  a  bank,  about  amounting  to  the  interest 
of  the  trust  fund,  and,  in  1841,  W.  Ashmall  died.  Now, 
I  am  of  opinion  that  W.  Ashmall  was  liable  to  make  good 
the  505/.,  by  reason  that  the  investment  of  the  money 
was  a  breach  of  trust ;  and  I  ought  to  observe,  on  the 
question  of  breach  of  trust,  that  in  all  cases  where  a  trustee 
lends  on  property  of  an  irregular  description,  it  lies  on 
him  to  show  that  the  property  was  sufficient ;  the  onus  is 
not  on  the  cestui  que  trust  to  show  that  it  was  insufficient. 


The  next  question  then  is,  whether  there  was  such 
acquiescence  as  is  alleged — whether  there  is  either  such 
acquiescence  proved,  as  to  exonerate  the  trustees,  or 
whether  there  is  sufficient  prima  facie  acquiescence  to 
call  for  inquiry.  Now  the  acquiescence  suggested  falls 
under  two  heads ;  firstly,  the  previously  alleged  acqui- 
escence, or  rather  active  concurrence  of  Mrs.  Stretton; 
that  rests  on  depositions,  which,  however,  afford  no 
evidence  that  Mrs.  Stretton  ever  received  interest  on  the 
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full  sum.  Next,  what  is  the  result  of  the  letter  of  Mrs. 
Stretton  ?  What  is  there  in  it  to  exonerate  the  trustees  ? 
It  only  shows  that  she  knew  there  was  property  to  be 
mortgaged,  and  that  she  preferred  a  mortgage  to  the  funds 
or  to  a  bank.  She  concludes  her  letter  by  leaving  the 
matter  to  the  discretion  of  the  trustees.  What  then  was 
the  duty  of  the  trustees  ?  It  was  to  say,  if  the  property  re- 
commended is  not  worth  much  more  than  500/.,  we  cannot 
take  it  without  further  consideration.  It  was  their  duty, 
if  they  thought  fit  to  act  upon  Mrs.  Stretton  s  suggestion, 
to  ascertain  that  the  premises  were  of  sufficient  value. 
There  is  no  evidence  that  she  knew  the  value,  and  if 
they  did  not  think  fit  to  ascertain  the  value,  they  cannot 
blame  her  for  neglect  in  not  doing  so.  Besides,  there  is 
really  nothing  to  show  that  the  letter  did  relate  to  the 
investment  of  the  500/ (a).  The  impression  on  my  mind 
is  the  other  way,  that  it  did  not  relate  to  that  sum.  The 
question  then  is,  whether  I  can  find  sufiicient  ground 
for  deciding  that  Mrs.  Stretton,  before  the  investment, 
concurred  in  selecting  the  particular  mortgage  with  know- 
ledge of  its  conditions,  or  whether  there  is  sufficient 
ground  for  an  inquiry,  I  think  there  is  not  ground  for 
either  course. 


Secondly.  As  to  what  took  place  subsequently  to  the 
mortgage,  one  of  the  transactions  was  as  follows.  It 
seems  that  the  mortgagor  got  into  difficulties,  and  ceased 
to  pay  interest ;  and  in  June,  1837,  22L  lOs.,  which  was 
the  interest  on  500/.  at  4J  per  cent,  was  borrowed  from 
a  bank,  and  a  promissory  note  was  given  by  Ashmall  and 
Mrs.  Stretton.  Now  it  is  said  that  amounted  to  this  : 
that  Mrs.  Stretton,  finding  the  interest  not  paid,  borrowed 


(a)  The  sum  of  500/.  only 
was  the  amount  really  in  ques- 
tion, as  it  appeared  that  a  sum 


of  51,  of  the  trust  monies  had 
been  properly  applied. 
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from  the  bank,  and  that  she  got  Ashmall  to  be  her  surety. 
It  is  difficult  to  see  why  he  should  be  her  surety,  for,  un- 
less he  was  liable,  one  cannot  conceive  why  he  should 
volunteer  to  be  surety ;  and  it  is  observable  that  he  signs 
first,  whereas  usually  the  borrower  signs  first,  and  under 
the  borrower's  name,  the  surety  signs  second. 

Then  another  transaction  takes  place.  Another  sum 
is  borrowed  from  the  bank,  and  it  is  secured  by  notes 
signed  by  W,  Ashmall  and  Joseph  Stretton,  the  son  of 
Mrs.  Stretton.  Now,  except  in  so  far  as  Joseph  Stretton 
may  have  represented  Mrs.  Stretton^  this  was  certainly 
not  borrowed  by  the  mother. 


1854. 


Strettok 
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The  third  transaction  is  in  1840,  when  45/.  more  was 
borrowed  from  the  bank,  and  notes  given  by  Joseph 
Stretton  and  by  T.  Ashmall,  one  of  the  Defendants,  who 
signs  for  W.  Ashmall.  It  is  said  these  go  to  show  that 
Mrs.  Stretton  and  Joseph  were  cognizant  of  the  failure 
of  the  securities  and  acquiesced  in  it,  and  in  fact  released 
the  trustees  from  their  liability.  But  in  order  to  make 
acquiescence  operate  as  a  discharge,  it  must  be  acqui- 
escence vith  full  knowledge  of  the  circumstances.  Now 
what  knowledge  had  Mrs.  Stretton  then,  that  at  the  time 
of  the  investment  the  security  was  insufficient  ?  She  did 
not  know  that  it  was  even  then  insufficient ;  all  she  knew 
was  that  the  uiterest  was  not  paid.  Unless  there  is  at 
the  time  of  the  acts  of  acquiescence  full  knowledge  of 
the  breach  of  trust,  such  acquiescence  cannot  operate  as 
a  discharge.  These  transactions,  therefore,  cannot  dis- 
charge the  trustees.  Then  the  other  transaction  is 
what  took  place  in  November,  1839,  when  there  was  a 
meeting  at  which  were  present  or  represented,  not  only 
Ashmall  and  Mrs.  Stretton,  but  a  gentleman  represent- 
ing the  mortgagor,  and  the  object  was  to  get  him  to  give 
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Stretton 
r. 

ASHMALL. 


up  the  equity  of  redemption^  in  order  that  the  trustees 
might  turn  the  securities  to  the  best  advantage.  It  is  a 
material  circumstance,  that  the  mortgagor,  and  the  other 
persons  entitled  to  the  equity  of  redemption,  were  present, 
and  that  the  whole  object  of  the  meeting  was  to  deter- 
mine what  was  to  be  done  about  it.  Mrs.  Stretton 
suggested  to  the  trustees  not  to  file  a  bill  of  foreclosure, 
but  to  get  the  mortgagor  to  convey  the  equity  of  redemp- 
tion :  so  that  there  was  nothing  to  lead  any  of  the  par- 
ties to  consider  whether  there  had  been  or  not  a  breach  of 
trust.  There  is  nothing  to  show  that  any  of  the  parties 
thought  of  or  took  that  question  into  consideration. 
The  whole  object  was  to  obtain  the  equity  of  redemption, 
without  proceeding  to  foreclose.  I  think  there  is  no 
ground  for  saying,  that  in  this  transaction  there  was  any 
acquiescence  on  the  part  of  Mrs.  Stretton,  nor  even  for 
an  inquiry. 


The  Court  declared  that  there  had  been  a  breach  of 
trust  by  W.  Ashmall,  not  discharged  by  any  acquiescence, 
and  that  his  estate  was  liable. 
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1854: 
16  th  Dec. 


Practice. 

Production. 

Delivery  out 

DUNN  V.  DUNN.  ^•^lS?' 

1  HIS  was  a  suit  by  an  infant  who  had  since  the  filing  In  a  suit  insti- 

of  the  bill  attained  his  age.  ^"^ed  on  behalf 

of  an  infant,  the 
Defendant  lefl 
Mr.  Speed,  for  the  Defendant^  moved  for  delivery  out  deeds,  &c.  in 

of  Court  of  deeds  and  papers  deposited  in  the  usual  man-  fU^^^'  "°  ^^ 
ner,  and  for  the  usual  purposes  for  inspection^  by  an  order  for  pro- 
order  made  in  April,  1848.     The  infant  attained  his  age  Auction.    The 
in  this  year.     He  has  repudiated,  and  does  repudiate,  taining  majority 
and  does  not  desire  to  continue  the  suit,  and  he  makes  repudiated  the 
an  affidavit  to  that  effect.  wiliing  fha" "he 

Defendant 
should  have 

Mr.  Bagshawe  for  the  Plaintiff.  the  deeds  out, 

but  had  not 

The  accounts  were  complicated ;  and  the  proceedings  changed  bis 

stood  over,  by  arrangement,  till  the  majority  of  the  Plain-  u  iT^u  ^  .u 
tiff.     He  now  says  he  repudiates  the  suit ;  but  he  cannot  deeds'  being  left 
repudiate  it  so  as  to  injure  the  next  friend.     If  a  next  ^^^  discovery 
friend  has  acted  bond  fide,  and  afterwards  the  suit  is  com-  for  security  the 
promised  by  the  infant  Plaintiff,  he  cannot  consent  to  the  next  friend  had 
Defendant  taking  the  deeds  out  of  Court  so  as  to  pre-  ^  ^^f^^h'  ^ 
judice  the  right  of  the  next  friend  to  costs.     I  appear  costs,  and  could 

for  the  Plaintiff;  there  has  been  no  change  of  solicitors,  not  resist  their 
mi      T^i  •     -/v*  .      ,  .  ,     ,  ...  being  delivered 

1  he  rlaintiii  must  in  this  case  speak  through  his  next  133^]^  ^o  the 

friend.     Swift  v.    Grazebrook  (a).      If  the   deeds   are  party  who  had 

once  allowed  to  be  taken  out  of  Court  the  Plaintiff  and  P'*^^"^^^  ^^^"• 

(a)  13  Sim.  185. 

VOL.  III.  C  "* 
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Defendant  will  agree  and  stop  the  suit,  and  let  the  next 
friend  do  what  he  can  for  his  costs. 

Mr.  Speed  was  not  called  upon  for  a  reply. 


The  Vice-Chancellor  : 

I  will  assume  that  Mr.  Bagshawe  represents  the 
Plaintiff;  but  that  very  party  by  his  affidavit  states  that 
he  does  not  adopt  the  suit,  and  there  is  an  end  of  it. 
But  the  next  friend  wants  to  have  his  costs ;  the  ques- 
tion is,  how  does  he  make  out  his  right  to  retain  the 
deeds  in  Court  for  the  purpose  of  protecting  his  claim 
for  costs?  Now  over  and  over  again  I  have  found  a 
contention  arise  out  of  the  distinction  between  an  order 
for  production,  and  an  order  for  deposit.  There  is  no 
similarity  between  them ;  the  order  for  deposit  is  made 
when  it  is  necessary  to  secure  the  deeds  for  the  party 
entitled  to  them.  This  is  not  an  order  for  deposit.  It 
is  a  mere  order  for  production  of  the  deeds  for  the  pur- 
pose of  discovery,  and  the  Defendant  is  ordered  for  that 
purpose  to  place  them  in  the  hands  of  the  Clerk  of 
Records  and  Writs;  when  that  purpose  is  satisfied,  when 
the  discovery  has  been  obtained,  the  party  who  left  the 
deeds  has  a  right  to  have  them  back,  subject  to  the  dis- 
cretion of  the  Court  to  retain  them  if  it  sees  that  they 
may  be  further  required  in  the  course  of  the  suit,  or  at 
the  hearing ;  for  that  the  Court  will  provide ;  but  that  is 
not  a  production  for  the  purpose  of  deposit  with  reference 
to  the  interest  of  the  parties.  If  all  these  deeds  had 
belonged  clearly  to  the  Defendant,  still,  if  they  related  to 
the  matters  in  issue,  he  might  have  been  ordered  to  pro- 
duce them  for  the  purpose  of  inspection.  But  when  the 
discovery  has  been  obtained,  when  the  purpose  of  pro- 
duction is  answered,  then  the  right  of  the  Defendant  is 
to  have  them  out  again.     The  order  here  is  the  common 
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order  for  production  for  discovery  only,  and  not  for  the  1854. 

deposit  of  the  deeds  for  security ;  and,  on  that  footing,  it 
would  be  the  clear  right  of  the  party  who  has  produced 
them  to  have  them  out.  But  it  is  said  that  the  Plaintiff 
is  interested  in  the  documents  not  being  delivered  out ; 
not  because  they  are  his,  and  ought  to  be  delivered  to 
him,  but  on  behalf  of  the  next  friend  as  against  the  infant, 
in  order  that  the  deeds  may  remain  until  a  sufficient 
security  is  shown  for  the  payment  of  the  next  friend's 
costs ;  but  that  assumes  that  there  has  been  a  declaration 
of  the  rights  of  the  parties  to  the  deeds.  There  is  no 
such  declaration,  no  decree  or  declaration  that  they  be- 
long at  all  to  the  Plaintiff. 

The  real  attempt  is  to  treat  this  as  a  question  whether 
the  next  friend  has  a  lien  on  the  deeds.  Now  it  is  obvious 
he  has  none ;  he  can  have  no  lien  on  documents  merely 
brought  in  to  enable  the  Plaintiff  to  obtain  inspection  of 
them  for  discovery. 

If  they  had  been  deposited  for  security,  that  could  only 
be  ordered  after  a  determination  that,  though  they  were 
iq  the  hands  of  one  party,  some  other  party  was  entitled 
to  them  or  to  an  interest  in  them ;  then  the  Court  would 
see  that  they  were  secured  as  against  the  party  possessing 
them.  But  when  they  are  brought  in  for  discovery,  they 
are  not  to  be  retained  for  any  other  purpose. 

It  is  really  immaterial  whether  the  deeds  do  or  do  not 
belong  to  the  Plaintiff;  but  at  any  rate  it  is  not  determined 
that  they  do.  I  do  not  mean  to  say  at  all  that  the  next 
friend  may  not  be  entitled  to  his  costs,  but  he  has  no 
right  to  say  he  has  a  lien  on  these  deeds  for  that  purpose. 

The  order  was  made  accordingly  for  delivery  out  of 
the  deeds,  but  without  costs  on  either  side. 

c2 
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7th  Dec. 

Practice, 

Substituted 

Service. 


When  a  De- 
fendant has  not 
appeared  and 
cannot  be 
found,  and  no 
answer  is  re- 
quired, the 
Plaintiff,  after 
filing  replica- 
tion, should  in- 
sert advertise- 
ments in  the 
London  Gazette, 
and  in  two 
newspapers,  of 
the  fact  of  re- 

glication  having 
een  filed,  and 
will  then  have 
the  usual  time 
from  the  date  of 
the  advertise- 
ments for  going 
into  evidence ; 
afler  which  he 
may  obtain  an 
order  for  sub- 
stituted service 
to  hear  judg- 
ment. 


JENKIN  V.  VAUGHAN. 

JL  HIS  was  a  motion  for  substituted  service  of  subpoena 
to  hear  judgment,  against  one  of  the  Defendants  who  had 
not  appeared.  The  Plaintiff  had  entered  an  appearance 
for  the  Defendant :  no  answer  was  put  in ;  the  Plaintiff, 
after  the  proper  time  had  elapsed,  filed  replication.  The 
Defendant  could  not  be  found. 

Mr.  W.  W.  Cooper,  for  the  Plaintiff,  referred  to  the 
26th  section  of  the  15  &  16  Vict.  c.  86;  the  Defendant 
had  not  been  served  with  interrogatories. 

The  Vice-Chancellor  referred  to  Barton  v.  Whit- 
combe  (a),  and  thought  the  order  might  be  made  if  the 
Plaintiff  had  given  notice  in  the  newspapers  of  replica- 
tion being  filed.  He  directed  advertisements  to  be  in- 
serted according  to  the  practice  laid  down  in  Barton  v. 
Whitcombe,  and  the  Defendant  would  have  the  usual 
time,  from  the  notice  by  advertisement,  for  going  into  evi- 
dence. 

(a)  17  Jur.  81. 
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1854: 
7th  Dec. 

Practice, 

Evidence. 

Primd  Fade 

Evidence, 

EWART  V.  WILLIAMS.  ^""vmiZu' 


1  HIS  case  was  originally  heard  on  the  11th  and  14th  Where  Plain- 
November,    1854.     It  was  a  motion  by  the   PlaintiflFs  u^*i^®'\    • 

'  •'  brokers,  having 

JEwart  and  Bell,  brokers,  that  the  Master  might  be  di-  transacted 
rected  to  receive  the  books  of  the  PlaintiSs  as  primd  business  as 
facie  evidence  of  the  truth  of  the  matters  therein  con-  Defendants 

tained,  under  the  15  &  16  Vict.  c.  86,  s.  54.  and  the  clerk  of 

the  Plaintiffs 
had  made  en- 
It  appeared  then  that  other  accessible  evidence  had  not  tries  in  his  book 

been  resorted  to,  and  that  the  books  required  explanations,  ^^  matters 

transacted  bv 
which  were  not  given,  and  the  motion  stood  over.     It  tji^  Plaintiffs, 

was  now  renewed.  communicated 

to  him  imme- 
diately after 
Mr.  Bagshawe,  for  the  motion,  now  produced  affidavits  their  transac- 

to  show  that  the  books  were  accurately  kept.  J'°."»  "I®  ^,       , 

^  bemg  dead,  and 

there  being 

Mr.  Cairns^  contrct.  proof  external 

and  internal 
The  question  is,  whether  this  is  a  case  to  which  the  that  the  books 

provisions  of  the  act  apply ;   the  evidence  is  that  the  J^®'®  regularly 
11  1        11.111  1  .  kept,  they  were 

person  who  kept  these  books  is  dead ;  he  made  entries  not  admitted  under 

of  matters  in  his  own  personal  knowledge,  but  of  matters  the  1 5  &  16 

communicated  to  him  by  the  Plaintiffs ;  neither  party  can  ^  '^  '  ^'^  nrimd 

therefore  have  the  benefit  of  these  books.     Ewart  and  facie  evidence. 

Bell  do  not  themselves  prove,  as  they  might,  that  the 

transactions  entered  took  place. 

Mr.  Bagshawe  replied. 

The  material  facts  appear  in  the  judgment. 
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v^^^^  The  Vice-Chancellor  : 

EWART 

i;.  This  is  a  case  to  which  it  appears  to  me  that  the  act 

Williams.      applies.     [His  Honor  referred  to  the  54th  section  of  the 

act  of  parliament.]  In  this  case  the  bill  is  filed  by 
Messrs.  Ewart  &  Co.  against  Williams^  to  take  an 
account  of  various  transactions  in  respect  of  which 
Ewart  &  Co.  were  the  brokers  of  Williams.  Williami 
it  seems  had  engaged  in  a  great  many  transactions  on  the 
Stock  Exchange,  in  shares  and  otherwise,  and  employed 
Ewart  &  Co.  from  time  to  time  to  transact  the  business 
for  him.  It  appears  that  the  custom  of  stock  brokers  in 
their  business  is  this :  the  principal  himself  goes  to  the 
Stock  Exchange,  and  conducts  the  business  of  purchasing 
and  selling  shares  with  other  brokers ;  and  then  when  that 
is  done,  the  clerk  makes  entries  of  the  business  which  his 
principal  informs  him  has  been  done,  and  those  entries 
are  made  in  books  which  each  broker  keeps,  and  in  which 
are  entered  his  dealings  with  other  brokers.  Now  the 
bill  is  filed  for  an  account  of  transactions  of  this  kind. 
The  Defendant  set  up  this  kind  of  defence : — He  says  I 
did  employ  you,  it  is  true,  as  my  broker ;  but  you  have 
attempted  to  charge  me  with  business  in  which  I  never 
engaged.  Now  he  might,  if  he  had  thought  fit  to  do  so, 
have  examined  Ewart  or  his  partners,  and  they  would 
have  stated  on  oath  what  the  facts  were,  and  their  evi- 
dence might  have  been  used.  But  the  cause  has  been 
heard ;  and  there  was  no  evidence  at  all  at  the  hearing 
in  support  of  the  contention  of  the  Defendant  Williams. 
In  this  state  of  things  all  that  could  be  done  was  to 
decree  an  account,  and  that  account  is  now  being  taken. 
In  taking  it  Ewart  &  Co.  say,  our  clerk  who  made  these 
entries  is  dead ;  it  is  proved,  however,  that  the  entries 
are  in  his  hand-writing.     Ewart  &  Co.  say,  that  from 
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v. 


the  very  nature  of  the  business  it  is  impossible  to  prove  1854* 

the  fact  of  each  transaction  which  is  entered  having  taken 
place.  Now  precisely  that  sort  of  difficulty  was  the 
ground  on  which  the  legislature  proceeded  to  enact  that  Williams. 
this  Court  may  allow  books  in  which  entries  are  made  to 
he  primd  fade  evidence ;  but  then  it  is  the  duty  of  the 
Court  to  look  into  the  books,  to  see  whether,  from  their  cha- 
racter,  they  ought  to  be  so  treated.  Here  the  Defendant, 
having  had  full  opportunity  of  examining  the  books,  puts 
forth  a  suggestion  that  there  are  entries  requiring  explar 
nation,  and  that  there  are  many  defects  showing  great  irre- 
gularity in  the  keeping  of  these  books.  In  consequence, 
the  Court  has  gone  through  them  with  much  minuteness, 
and  the  result  of  the  examination  is  this :  it  has  left  an 
impression  on  my  mind  that  the  books  are  regularly  kept. 
In  any  set  of  books,  it  is  not  to  be  expected  that  there 
will  be  no  part  open  to  the  objection  of  requiring  some  ex- 
planation. But  it  appears  to  me  that  in  these  books  there 
is  less  ground  for  such  objection  than  I  should  have  ex- 
pected. Having  examined  them,  I  think  they  should  be 
primd  facie  evidence.  But  it  having  been  urged  that 
the  issue  raised  was  this,  that  there  were  fictitious  entries, 
I  thought  it  right  that  the  validity  of  the  transactions, 
attributed  to  several  individuals  named,  should  be  vouched 
by  the  evidence  of  those  individuals.  That  has  been 
done,  and  the  result  is  this,  that  out  of  about  ten  persons; 
three  or  four  are  dead,  or  have  retired  from  business,  and 
have  left  no  books  by  which  the  reality  of  the  transac- 
tions alleged  with  them  can  be  proved ;  but,  as  to  the 
major  part  of  those  individuals,  it  is  proved,  either  by  the 
evidence  of  themselves,  or  of  their  partners  or  of  clerks, 
that  the  transactions  took  place  exactly  as  represented  in 
the  books  o{  JEwart  &  Co.  Then  it  has  been  urged  also 
that  the  probable  effect  of  making  these  books  primd 
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EWART 
V, 

Williams. 


facie  evidence  is  that  they  may  become  conclusive  evi- 
dence ;  that  however  may  be  the  case  with  any  books. 
Then  further  it  is  said  that  the  intention  of  the  legislature 
was,  that  the  section  should  only  apply  to  the  case  of 
books  open  to  both  parties.  If  that  were  to  be  the  con- 
struction put  upon  the  act^  it  would  neutralize  its  effect 
with  regard  to  the  greater  part  of  the  transactions  of 
mankind.  I  find  nothing  in  the  language  of  the  act 
itself  to  show  such  an  intention,  and  I  cannot,  for  the 
purpose  of  construing  it,  look  at  the  intention  expressed 
by  the  Commissioners  (a). 


His  Honor  concluded  by  saying  the  act  applied  to 
cases  where  the  decree  had  been  made  before  the  act,  as 
well  as  to  cases  where  the  decree  was  after  the  act,  and 
made  the  order  asked. 

(a)  The  Report  of  the  ment,  as  showing  that  they 
Chancery  Commissioners  had  had  so  intended  and  advised, 
been  referred  to  in  the  argu- 
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Creditors* 

Deed. 

Debt. 

Specially, 

Impliea 

Covenant, 

IVEN  V.  ELWES,  Construction. 

X  HIS  was  an  adjourned  summons  from  chambers.  A  creditors' 

deed  recited 

Mr.  Swanston  and  Mr.  Bazalgette  opened  the  case,  |{j®  ^gj^^j'^^^®  ^^ 

the  substance  of  which  was  as  follows: —  simple  contract 

debt.     The 
The  bill  was  filed  by  the  executors  of  a  Mr.  Anstey,  a  debtor  assigned 

creditor  of  Admiral  Mye,  deceased.     Mr.  Anstey  was  a  ^'^  ^"^f  l"'^""^'^ 

^  '  '  ^  m  certam  pro- 

creditor  on  a  simple  contract  debt  contracted  in  1830.  perty,  of  which 

Admiral  Mye  was  under  the  will  of  his  brother  entitled  ^"  '^®  ^^^^" 
to  a  life  interest  in  certain  property,  with  remainder  to  daughter  were 
such  of  his  children  as  should  be  living  at  the  Admiral's  tenants  in  re- 
death.    All  the  children  died  during  their  father's  life-  ^*l"  ved  him.^^ 
time.     He  died  indebted,  and  the  question  arose  on  a  The  son  cove- 
creditors'  deed  entered  into  in  October,  1831,  between  "^"^^^  ^^  P^X 
him,  two  of  his  children,  a  son  and  daughter,  and  other  of  composition 
persons,  who  were  creditors  both  of  the  father  and  son.  o"  li>8  father's 
The  deed  contained  a  covenant  by  the  son  to  pay  part  ^^^^  ^^^  J' 

of  his  own  and  part  of  his  father's  debts  by  a  sum  of  two  children 

.  assigned  their 
contingent  interest  to  pay  the  remainder.  The  father  covenanted 
against  incumbrances,  and  not  to  give  any  preference,  but  did  not 
covenant  in  terms  to  pay.  The  creditors  covenanted  not  to  sue 
during  the  continuance  of  the  trusts,  and  the  schedule  described  the 
list  as  of  "  creditors  who  had  agreed  not  to  sue  till  the  father's  death,'* 

Held,  first,  that  there  was  no  implied  contract,  so  as  to  convert 
the  simple  contract  debt  into  a  specialty  debt. 

Secondly,  that  the  schedule  must  be  read  as  referring  to  the 
covenant  of  the  creditors  in  the  deed,  and  not  as  a  single  agree- 
ment, and  that  the  1,000/.  having  been  paid,  and  the  children  having 
died  in  the  lifetime  of  their  father,  the  covenant  not  to  sue  expired 
on  the  deaths  of  the  children. 

A  recital  of  the  existence  of  a  debt  may  amount,  by  reference  to 
the  context,  to  an  implied  contract  to  pay ;  but  does  not  of  itself 
necessarily  imply  such  a  contract. 
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1,000/. ;  that  payment  was  made,  and  by  it  the  debt  of 
Anstey  was  reduced  to  46/.  By  the  deed  of  1831,  the  son 
and  daughter  of  Admiral  Rye  assigned  to  trustees,  for  the 
benefit  of  the  scheduled  creditors,  their  contingent  interest 
in  the  property  to  which  they  would  be  entitled  if  they 
survived  their  father.  The  deed  contained  a  recital  by 
Admiral  Rye  of  the  existence  of  the  debts,  and  of  his 
inability  to  pay  them,  and  of  its  having  been  proposed 
that  they  should  be  paid  in  the  manner  provided  for  by 
the  deed;  and  in  consideration  of  the  arrangement,  the 
creditors  covenanted  not  to  sue  while  the  trusts  of  the 
deed  should  be  subsisting.  The  Admiral  covenanted  not 
to  give  a  preference  to  any  creditor,  but  did  not  in  terms 
covenant  to  pay  the  debt.  In  the  events  which  hap- 
pened, viz.  the  payment  of  the  1,000/.  by  the  son,  and 
the  deaths  of  the  two  children,  living  their  father,  the 
trusts  of  the  deed  were  exhausted  on  the  deaths  of  the 
children.  But  the  schedules  affecting  the  debts  in  ques- 
tion, were  headed  as  lists  of  creditors  who  had  agreed 
not  to  sue  for  their  debts  till  the  death  of  Peter  Rye 
(the  Admiral). 


The  facts  and  the  material  clauses  of  the  deed  are  fully 
referred  to  in  the  judgment.  The  questions  were  whe- 
ther, by  the  effect  of  the  deed  of  1831,  the  debt  due  to 
Anstey^  originally  a  simple  contract  debt,  had  become  a 
specialty  debt ;  and,  secondly,  whether  by  the  terms  of 
the  deed,  if  not  a  specialty  debt,  the  time  of  suing  for  it 
was  postponed  till  the  death  of  Admiral  Rye^  which  took 
place  in  1851,  or  until  the  deaths  of  his  children  only? 


Argument. 


Admiral  Rye  executed  the  deed;  and  if  the  Court 
interprets  it  as  an  agreement  on  his  part  that  the  debts 
should  be  paid,  then  it  is  clear  the  simple  contract  debts 
were  converted  into  specialty  debts.    There  is  an  ac- 
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knowledgment  of  the  debt  under  seal.     An  agreement  1854. 

by  the  son  to  make  a  certain  provision,  and  an  agree- 
ment by  the  creditors  not  to  molest  the  father  till  a  cer- 
tain period ;  that  is  an  agreement  between  all  the  parties, 
that  the  debts  shall  be  paid,  which  amounts  to  a  covenant 
to  pay. 

The  heading  of  the  schedule  makes  it  still  clearer ;  it 
is  a  part  of  the  deed,  and  expresses  an  agreement  be- 
tween the  parties  for  the  payment  of  the  debts.  [He 
cited  Woadv,  Copper  Miners'  Company  (a)]  Steuinson's 
caseib)."] 

There  was  an  agreement  for  a  suspension  of  the  right 
to  sue  during  the  operation  of  the  trusts ;  but  they  could 
not  be  terminated  till  the  death  of  Admiral  Rye,  look- 
ing at  all  the  terms  of  the  deed,  including  the  schedules, 
the  heading  of  which  is  an  agreement  to  preserve  the 
right  to  sue  till  the  death  of  Peter  Rye. 

With  him  Mr.  Bazalgette, 

The  deed  is  expressed  to  be  made  between  the  parties 
to  the  schedules  and  the  others;  the  heading  of  the 
schedules  is  therefore  part  of  the  deed. 

The  deed  contains  a  covenant  by  the  creditors  that 
they  will  not  sue  while  the  trusts  continue,  and  it  is 
agreed  that  they  shall  be  paid  the  dividend  in  satisfac- 
tion of  the  debt;  and  there  is  an  acknowledgment  by  the 
father  of  the  existence  of  his  debt. 

[The  Vice-Chancellor  observed  that  the  agreement  in 
the  body  of  the  deed  not  to  sue  till  the  trusts  were  at  an 
end,  did  not  correspond  with  that  which  was  said  to  be 

(a)  7  C.  B.  Rep.  906.  (6)  1  Leonard,  324. 
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1854.  an  agreement  by  the  schedule,  which  was  not  to  sue  till 

the  death  of  the  father.] 

The  deed  as  a  whole  is  an  agreement  that  the  money 
shall  be  paid.  The  recital  of  the  debt  alone  is  sufficient 
to  constitute  a  contract.  But,  without  relying  on  that, 
the  whole  effect  must  be  looked  at. 

He  referred  to  Randall  v.  Lyjich{a\  and  the  Judg- 
ment in  p.  182;  Wood  v.  Copper  Miners'  Company  (b); 
Saltoun  V.  Houston  (c) ;  and  the  Judgment  in  p.  443; 
Turner  v.  Wardle  (d).  The  learned  counsel  referred  to 
these  cases  to  show  what  creates  an  implied  covenant.  He 
cited  also  O'Brien  v.  Osborn  (e) ;  Cheslyn  v.  Dalhy  (/)- 

The  second  point  is,  when  did  the  suspension  of  the 
right  to  sue  cease  by  the  deed ;  now,  not  looking  at  the 
schedule,  possibly  the  trusts  had  ceased.  But  the  sche- 
dule is  imported  into  the  deed,  and  that  is  an  agreement 
to  wait  till  the  death  of  Admiral  Rye,  and  under  that  the 
trusts  were  not  completed  till  the  death  of  the  Adniiral. 

Mr.  Surrage  for  other  creditors  on  the  same  side. 

On  the  second  point,  as  to  the  time  when  the  suspen- 
sion of  the  right  to  sue  ceased. 

On  the  face  of  the  deed  even,  during  the  life  of  Peter 
Rye,  the  creditors  agreed  not  to  sue ;  for  the  arrangement 
was  that  the  creditors  should  be  paid  out  of  a  particular 
fund,  which  could  not  arise  till  the  death  of  the  father,  as 
he  had  a  life  interest  in  it.  Therefore  until  that  period 
they  agreed  not  to  sue.     That  is  the  necessary  eflfect  of 

(fl)  12  East,  179.  (c)  16  Jur.  960. 

{b)  7  C.  B.  906.  (/)  2  You.  &  Coll.  Exch. 

(c)  1  Bing.  433.  170,  and  4  Id.  238. 

(rf)  7  Sim.  80. 
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the  deed,  looking  at  the  nature  of  the  property  assigned  1854. 

in  trust  for  the  payment.  So  far^  there  is  unavoidable 
inference  from  the  deed  itself;  but  the  schedule  does  not 
leave  it  to  inference ;  it  is  express.  It  fixes  the  time  at 
which  the  creditors  may  sue,  viz.  the  death  of  the  father, 
and  not  before.  Even  if  the  words  in  the  body  of  the 
deed,  ^*  during  the  continuance  of  the  trusts,"  were  am- 
biguous, the  schedule  puts  a  construction  on  them,  and 
shows  when  the  trusts  are  to  terminate.  The  words  in  the 
schedule  must  be  struck  out  altogether,  if  the  construe- 
tion  on  the  other  side  is  adopted.  It  may  be  a  singular 
postponement  of  the  right  to  sue;  but  such  was  the 
contract ;  viz.  in  consideration  of  a  contingent  interest  in 
certain  property  the  creditors  were  willing  not  to  molest 
the  father  during  his  life.  That  was  the  arrangement, 
and  that  was  the  contract. 

He  referred  to  Sush  v.  Watkins  (a),  Lacam  v.  Mer- 
tins(b)  was  also  cited  on  this  side. 

Mr.  Glasse  and  Mr.  Lonsdale  for  parties  claiming 
under  Peter  Rye  against  the  creditors. 

The  trusts  ceased  on  the  death  of  the  son,  and  then 
the  covenant  not  to  sue  ceased  to  operate  according  to 
the  language  of  the  body  of  the  deed.  But  then  it  is 
said  the  schedule  is  to  be  looked  at.  The  schedule  is 
no  part  of  the  deed.  It  is  not  an  agreement;  it  is  a  mere 
designation  of  the  persons.  It  is  not  meant  to  control 
the  deed.  If  it  is  anything,  it  is  merely  an  inaccurate 
description  of  the  effect  of  the  deed.  As  to  the  cases 
cited : — In  Cheslyn  v.  Dalby  the  marginal  note  shows 
the  true  meaning  of  the  case.  There  the  question  was 
merely,  whether  there  was  a  sufficient  acknowledgment 

(a)  14  Beav.  425.  (b)  1  Ves.  sen.  312. 
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1854.  of  the  debt  to  take  it  out  of  the  statute;  it  was  no  question 

^"^^"^"^^        at  all  whether  the  debt  was  a  specialty  debt. 

IVEN 

V, 

Elwes.  The  meaning  of  this  deed  was,  that  the  creditors  were 

to  have  the  property  of  the  children  if  it  arose  and  was 
available;  and  that  if  it  did  not  arise,  then  the  trusts 
should  be  at  an  end ;  and  there  is  no  implied  agreement 
at  all  on  the  part  of  the  debtor  to  pay. 

Adetf  V.  Arnold  (a)  shows  that  a  mere  reference  in  a 
deed  to  the  existence  of  a  debt  does  not  create  a  specialty. 
There  must  be  an  agreement.  Clearly  there  is  no  ex- 
press covenant  by  Peter  Mye,  and  the  covenant  of  the 
creditors  is  simply  not  to  charge  him  beyond  a  given 
point ;  it  is  to  diminish,  not  to  increase  his  liability. 

Then,  finally,  as  to  the  effect  of  the  schedule.  The 
deed  in  the  body  of  it  is  clear  and  express, — the  schedule 
is  not ;  therefore,  on  principle,  the  schedule  must  be  con- 
strued by  the  deed,  and  must  be  read  consistently  with  it. 

Mr.  Baily  for  parties  in  the  same  interest. 

[The  Vice-Chancellor.  You  admit,  I  think,  that  so 
long  as  the  creditors  were  not  to  sue,  the  debt  was  kept 
alive.] 

I  do  admit  that;  it  is  common  ground.  The  question 
is,  what  is  the  period  during  which  the  covenant  not  to 
sue  did  run. 

Now  two  points  must  be  admitted  ;  1st,  that  if  there  is 
only  a  recital  of  the  existence  of  a  debt,  that  is  not  of 
itself  a  contract  to  pay.     It  may  become  so  by  the  con- 

(a)  2  De  G.,  M'N.  &  Gor.  432. 
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text,  bat  of  itself  it  is  not  so.    Every  creditors*  deed  must  1854. 

and  does  contain  such  a  recital.  To  establish  a  special 
contract,  there  must  be  an  agreement,  express  or  implied, 
by  the  debtor.  [He  cited  Ramsden  v.  Smith  (a).]  Ratir  Elwbs. 
daU  V.  Lynch  (&),  which  has  been  cited,  was  a  very 
different  case  from  this.  That  was  a  clear  agreement  be- 
tween the  parfies  ;  the  only  question  was,  what  was  the 
construction  of  the  contract? 

As  to  Stevinsoris  case  in  Leonard^  the  action  was  not 
on  the  deed;  it  was  brought  on  the  cotemporaneous 
bond ;  and  what  was  decided  was,  that  the  condition  of 
the  bond  was  broken.  The  Court  found  evidence  of  an 
agreement,  which  agreement  was  treated  as  part  of  the 
condition  of  &e  bond. 

Saltaun  v.  Houstoun  turned  on  this,  that  the  Court 
found  in  the  whole  deed  an  implied  agreement ;  that  is 
the  very  question  here,  is  there  such  an  implied  agree* 
ment,  looking  at  the  whole  deed?  It  ought  not  to  be 
implied  unless  the  implication  is  very  strong ;  for  to  sup- 
ply a  specialty  in  favour  of  these  creditors  would  be  an 
exclusion  of  the  others.  There  is  therefore  no  equity 
for  such  an  implication,  unless  it  is  a  strict  legal  impli- 
cation. Here,  too,  the  deed  contained  certain  express 
covenants  by  the  debtor, — a  covenant  not  to  give  a  pre- 
ference; but  it  did  not  contain  the  particular  covenant 
sought  to  be  implied  ;  that  of  itself  excludes  the  implica- 
tion of  a  covenant  to  pay. 

Mr.  Swanston  replied. 

The  first  question  is,  whether  on  the  whole  of  the  deed 
there  is  an  implied  agreement  by  the  debtor  Peter  Rye 
to  pay?  Now  what  is  the  agreement?   This  is  a  common 

(a)  2  Drewry,  298.  (6)  1^  East,  179. 
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1854.  creditors*  deed;  an  arrangement  between  creditor  and 

debtor  for  the  payment  of  the  debt.  The  debtor  cove- 
nants against  incumbrances,  and  not  to  give  any  pre- 
ference ;  and  the  creditors,  in  consideration  of  all  these 
things  intended  to  be  done,  agree  to  suspend  their  right 
to  sue.  How  would  this  deed  be  described  ?  Why,  an 
agreement  between  creditor  and  debtor  for  payment  of 
the  debt.  That  is  the  substance  of  the  transaction; 
that  is  its  whole  character. 

The  covenants  not  to  incumber  and  not  to  give  any 
preference,  especially  the  latter,  imply  an  agreement  to 
pay,  for  the  latter  covenant  is  an  implied  contract  to  pay 
equally.  [He  read  from  the  judgment  in  Cheslyn  v. 
Dalby  as  to  a  recital  of  a  debt  amounting  to  a  promise 
to  pay,  unless  there  is  something  to  rebut  the  presump- 
tion of  intention  so  to  promise.]  Now  here  we  have  an 
absolute  acknowledgment  of  the  debt.  [He  cited  also 
Tanner  v.  Smart  {a) ;  Linsell  v.  Bonser  (J).]  If  a  pro- 
mise is  raised,  then,  if  that  is  a  promise  implied  in  a 
deed  under  seal,  it  is  an  agreement  under  seal,  and  creates 
a  specialty. 

In  Lacam  v.  Mertin${c)  the  circumstances  showed 
that  it  would  be  contrary  to  the  intention  of  the  parties 
to  raise  a  promise  by  the  recital,  but  here  the  whole 
scope  of  the  deed  is  consistent  with  such  an  intention. 

The  case  of  Courtney  v.  Taylor  {d)  is  in  our  favour, 
if  you  look  at  the  marginal  note ;  the  creditors  here 
agree  not  to  sue.  If  the  words  had  been  "  it  is  agreed 
between,"  &c.,  then  that  would  have  been  clearly  a 
reciprocal  agreement.  But  what  is  the  distinction  be- 
tween, it  is  agreed  between  A.  and  B.,  and  A.  agrees 

(a)  6  Barn.  &  Cress.  603.         (c)  1  Ves.  sen.  312. 
(6)  2  Bing.  N.  C.  241.  (rf)  6  Man.  &  Gr.  851. 
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with  B.y  if  both  sign?    There  can  be  no  agreement  but  1854. 

a  mutual  agreement ;  and  if  A.  agrees  with  B.,  and  B. 
executes,  it  is  B.'s  agreement  as  well  as  A.'s.  [He  cited 
Pordage  v.  Cole  (a).]  The  case  in  Leonard  is  exactly  in 
point 

The  Vice-Chancellor  : 

The  question  to  be  here  decided  is,  whether  a  certain 
debt  due  from  Peter  Rye  to  a  person  named  Anstey  is 
or  is  not  barred  by  the  Statute  of  Limitations.  The  deed 
was  executed  in  1831,  and  the  debt  was  due  on  simple 
contract  Two  points  have  to  be  decided  on  this  question ; 
the  first  is  this,  whether  on  the  construction  of  the  deed 
there  is  such  an  agreement,  either  express  or  implied,  for 
the  payment  of  the  debt  by  Peter  Rye^  as  amounts  to  a 
contract  to  pay ;  if  there  is,  that  of  course  has  the  effect  of 
converting  the  simple  contract  debt  into  a  specialty  debt. 
The  creditors  were  not  to  sue  before  the  expiration  of  a 
certain  period,  which  period,  in  the  view  most  unfavour* 
able  to  the  creditors,  expired  in  1835;  and  if  it  was 
converted  into  a  specialty  debt  it  would  not  then  be 
barred.  One  question  is,  then,  has  it  been  so  converted. 
The  second  question  is,  supposing  it  not  to  have  been 
converted  into  a  specialty  debt,  is  the  period  of  six  years 
which  would  bar  it  to  be  computed  from  the  death  of 
Peter  Ry^s  son  in  1839,  or  from  the  death  of  Peter  Rye 
in  1851.  Now,  looking  carefully  through  the  deed,  this, 
at  any  rate,  is  perfectly  clear,  that  it  does  not  contain  in 
express  terms  any  agreement,  or  contract,  or  covenant  by 
Peter  Rye  for  the  payment  of  the  debt.  But  what  is 
said  on  behalf  of  the  creditors  is,  not  that  there  was  an 
express  agreement,  but  that  an  agreement  must  be  im{died. 
It  16  to  be  observed  that  both  Peter  Rye  and  the  creditors 

(a)  1  Saund.  3191. 
VOL.  in.  D 
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1854.  executed  the  deed.     Now  as  to  the  doctrine  of  implied 

agreements,  the  doctrine  which  is  to  be  collected  from 
all  the  cases  is  involved  in  much  difficulty.  It  is  not 
always  possible  to  see  what  is  and  what  is  not  sufficient 
to  raise  an  implied  agreement.  This,  however,  is  a 
plain,  intelligible,  sensible,  and  settled  rule — that  whereas 
you  never  ought  to  imply  a  covenant  against  the  in- 
tention of  the  parties,  so  it  goes  further,  and  you  ought 
not  to  imply  an  agreement  unless  in  the  fair  and  honest 
construction  of  the  deed  it  appears  that  it  was  the  in- 
tention of  the  parties,  or  unless  it  is  absolutely  necessary 
to  imply  it ;  and  when  it  is  said  you  ought  not  to  imply  a 
covenant  unless  it  is  necessary,  that  must  be  taken  to 
mean  when  it  is  necessary  in  order  to  carry  into  effect 
the  intention  of  the  parties,  that  it  should  be  implied ;  and 
that  means  not  the  intention  of  the  parties  merely  that 
payment  should  be  made,  but  their  intention  that  the  deed 
should  operate  by  way  of  agreement  to  pay.  Now  what  I 
find  in  this  instrument  is  this : — Peter  Rye,  at  the  time 
the  deed  was  made,  was  tenant  for  life  of  certain  property 
under  the  will  of  his  brother,  and  by  the  terms  of  the  will 
the  children  of  Peter  Rye,  or  such  of  them  as  should 
survive  him,  were  entitled  to  certain  shares  in  it ;  but 
their  interests  were  contingent  on  their  surviving  their 
father.  In  1831  Peter  Rye  had  two  children,  a  son  and 
a  daughter.  In  1831  the  son  was  about  to  be  married; 
and  at  that  time  Peter  Rye  owed  several  debts,  and, 
among  others,  the  debt  due  to  Anstey,  The  son  also 
owed  several  debts ;  the  son  being  about  to  marry,  and 
his  father  being  desirous  of  settling  his  life  interest  on 
the  marriage,  which  of  course  he  could  not  do  without 
the  assent  of  his  creditors ;  and  the  son  on  the  marriage 
being  intended  to  receive  a  sum  of  1,000/.,  his  wife's  pro- 
perty, the  father  and  son,  together  with  the  daughter, 
entered  into  an  arrangement  with  the  creditors  of  the 
father  and  the  son,  and  the  arrangement  was  this : — that 
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the  1,000/.  which  the  son  was  to  receive  on  his  marriage  1854. 

was  to  be  dedicated,  to  a  certain  extent,  to  the  payment 
of  some  of  the  father's  and  of  some  of  the  son's  creditors, 
to  the  extent  of  8«.  in  the  pound,  and  for  that  purpose  the 
father's  creditors  are  divided  into  two  schedules,  and  the 
son's  also  into  two  schedules.  The  debts  in  the  first  and 
third  schedules  are  the  subject  of  the  1,000/.  Then, 
instead  of  applying  his  life  interest  to  the  payment  of  any 
part  of  his  debts,  the  father  settles  his  life  interest  on  his 
son,  and  the  son  and  daughter  concur  in  dedicating  their 
expectant  contingent  interests  to  the  payment  of  the 
father's  and  son's  debts.  That  is  the  outline  of  the  trans- 
action. Now  how  is  it  carried  out  ?  What  I  have  to 
decide  is,  whether  there  is  an  implied  contract  on  the 
part  of  Peter  Rye  for  payment?  [His  Honor  stated  the 
parties  to  the  deed,  and  the  recital  of  Peter  Rye  acknow- 
ledging his  debt,  and  the  next  recital  of  the  nature  of 
the  intended  arrangement]  Thus  far  there  is  a  distinct 
acknowledgment  by  Peter  Rye  that  he  owed  the  debts 
in  the  schedule,  as  well  as  an  acknowledgment  by  the 
son  that  he  owed  the  debts  in  his  schedule ;  then  comes 
the  operative  part,  and  the  covenant  of  the  creditors 
not  to  sue;  then  follows  another  operative  part,  the 
son's  appropriation  of  1,000/.  Now,  looking  at  the 
words  of  the  deed,  what  is  its  purpose  ?  It  was  to  make 
a  provision  for  the  payment  of  the  debts ;  and  in  consi- 
deration of  that  provision  the  creditors  gave  up  for  a 
certain  period  their  right  of  suing  ;  that  is,  in  conside- 
ration of  the  appropriation  of  1,000/.,  and  of  the  appoint- 
ment of  the  reversionary  interest  of  the  son  and  daughter. 
But  did  Peter  Rye,  when  he  executed  the  deed,  mean 
to  alter  the  nature  of  the  debts  ?  Quite  the  contrary.  It 
is,  I  think,  clear,  that  he  means  that  whatever  was  then 
the  right  of  suit  of  the  creditor,  which  they  suspended, 
that,  when  it  accrued,  it  should  be  the  same  as  it  then  was, 

d2 


36  CASES   IN   CHANCERY. 

1854.  There  is  nothing  to  lead  to  the  supposition  that  it  was 
intended  to  alter  the  nature  of  the  debts,  or  that  Peter 
Rye  intended  either  to  increase  or  to  alter  his  liability. 
The  recital  acknowledging  the  debt  was  not  intended  to 
raise  an  implied  covenant,  but  merely  to  show  what  debts 
were  to  be  dealt  with  by  the  application  of  the  securities. 
As  to  the  cases  upon  implied  contracts  or  agreements,  in 
some  cases  such  a  recital  has  been  held  to  raise  such  a 
contract ;  in  others,  under  other  circumstances,  the  con- 
trary has  been  held.  It  is  clear  from  the  cases  that  such 
a  recital  may  raise  a  covenant ;  but  it  is  equally  clear  that 
it  does  not  of  itself  necessarily  do  so,  and  whether  it  does 
so  or  not  in  each  case,  depends  on  what  is  to  be  collected 
as  to  the  intention  of  the  parties.  Thus,  when  you  find, 
besides  the  recital,  more  in  the  deed  relating  to  the  same 
matter,  in  order  to  imply  a  covenant  you  must  see  an 
intention,  from  the  other  parts,  that  the  recital  of  the  debt 
is  so  to  operate.  Now  it  appears  to  me  that,  so  far  from 
seeing  any  such  intention  here,  the  whole  intention  was 
to  make  provision  for  the  payment  of  the  debts  in  a  mode 
in  which,  according  to  the  expectation  of  the  parties,  it 
would  have  been  unnecessary  for  Peter  Rye  to  make  any 
payment  at  all ;  for,  if  the  children  had  survived,  there 
was  property  appropriated,  which,  if  it  was  sufficient  in 
amount,  and  I  must  assume  it  was,  would  have  made  it 
unnecessary  for  the  father  ever  to  have  paid  anything. 
But  then  it  is  said  that  the  father  by  the  deed  divests 
himself  of  his  life  interest  in  the  property,  and  that  though 
he  may  have  stipulated  that  during  his  life  he  should  not 
be  liable,  he  intended  that  afler  his  death  he  should  be. 
But  1  think  that  what  he  meant  was,  that  after  his  death 
his  assets  should  not  be  liable,  if  his  children  survived 
him. 

As  to  the  cases,  they  all  come  under  this  general  rule, 
whatever  may  be  the  special  determination  in  each  on  its 
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strument  the  intention  must  be  collected. 

In  the  strongest  case,  that  in  Leonard^  assuming  that 
the  instrument  was  executed  by  the  lessee,  he  had  given 
a  bond,  and  the  action  was  brought  on  the  bond,  and  it 
was  assigned  in  breach,  that  the  lessee  had  committed 
waste,  it  was  held  that  there  was  an  implied  agreement, 
and  necessarily  so,  for  if  the  grant  was  of  land,  not  com- 
mitting waste,  you  must  imply  that  if  he  took  the  grant,  he 
agreed  not  to  commit  waste.  It  may,  however,  have  been 
that  the  lessee  did  not  execute  the  instrument,  and  in  that 
view  the  Court  held  that  there  veas  an  agreement  by  the 
lessee. 

Now,  in  this  case,  no  doubt  it  was  undoubtedly  the 
intention  of  the  parties  that  the  debts  should  be  paid. 
But  was  it  the  intention  oi  Peter  Rye  by  that  instrument 
to  contract  that  they  should  be  paid  ?  I  do  not  think  that 
can  be  inferred.  Looking  at  the  whole  instrument  I  think 
the  just  conclusion  to  come  to  is,  that  it  is  not  necessary, 
in  order  to  work  out  the  intention  of  the  parties,  to  imply 
a  contract  on  the  part  of  Peter  Rye  to  pay  the  debts. 

Then  comes  the  second  question,  which  is,  when  did 
the  period  during  which  the  debts  were  suspended,  ex- 
pire ?  By  the  deed  the  creditors  covenant  that  they  veill 
not  sue  during  the  continuance  of  the  trusts ;  then  the 
schedule  does  not  follow  the  deed ;  the  first  schedule  is 
headed  thus — [His  Honor  referred  to  the  description  of 
the  creditors  contained  in  it  (a).  ]  Now  the  question  is, 
whether  the  covenant  of  the  creditors  is  one  covenant  on 
the  part -of  Peter  Rye's  creditors  not  to  sue  him  till  his 
death,  and  on  the  part  of  the  son's  creditors  not  to  sue  him 
till  the  father's  death ;  and  another  covenant  not  to  sue  the 

(a)  See  ante,  page  26. 
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1854.  father  till  the  expiration  of  the  trusts.     Are  there  two 

covenants  relating  to  two  distinct  periods  ?  It  is  obvious 
that  in  no  way  would  the  death  of  the  father  be  necessa- 

Elwes.  rily  coincident  with  the  termination  of  the  trusts,  which 
would  determine  when  the  1,000/.  was  paid,  and  when 
the  son  and  daughter  died  in  the  lifetime  of  the  father. 
Then,  their  interests  coming  into  possession  on  the  death 
of  the  father,  the  property  would  have  to  be  realised,  so 
that  necessarily  some  time  would  elapse  before  the  pro- 
perty could  be  realized  after  the  father's  death.  So  that, 
in  those  events  happening,  in  no  way  could  it  be  con- 
cluded that  the  father's  death  would  be  the  period  of  the 
termination  of  the  trusts. 

Then  am  I  to  suppose  that  by  the  body  of  the  deed  it 
is  agreed  that  the  creditors  are  not  to  sue  till  the  trusts 
are  performed,  and  that  by  the  heading  of  the  schedules  it 
is  agreed  that  they  shall  not  sue  till  Peter  Rye^s  death  ? 
Why  should  the  creditors  of  the  son,  at  least,  not  sue  till 
the  death  of  the  father  ?  It  appears  to  me  that  no  reason 
for  it  whatever  can  be  suggested,  and  it  is  roost  impro- 
bable that  there  should  be  any  such  intention  as  that  not 
only  the  father's  creditors  should  not  sue  till  the  father's 
death,  but  that  the  son's  creditors  should  not  sue  till  the 
same  period.  However,  without  much  relying  on  that, 
what  I  find  in  the  schedule  is,  not  that  the  creditors  agree, 
but  a  list  of  those  who  have  agreed ;  not  that  the  schedule 
is  an  agreement,  but  a  statement  that  there  is  a  previous 
agreement.  Then  look  at  the  body  of  the  deed  ;  it  con- 
tains an  agreement  to  suspend  the  right  to  sue,  till  the 
termination  of  the  trusts ;  that  is  the  only  agreement  that 
can  be  referred  to.  Then  it  comes  to  this,  that  inasmuch 
as  in  the  ordinary  course  of  nature  the  father  would  die 
in  the  lifetime  of  his  children,  and  that  being  the  ex- 
pectation of  the  parties,  they  regarded  it  as  certain  that 
that  was  the  time  at  which  the  trusts  would  be  brought 
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to  a  close,  and  they  used  the  expressions  in  the  schedule, 
for  the  purpose  of  indicating  what  was  intended  by  the 
deed.  They  expressed  inaccurately,  by  reference  to  the 
death  of  the  father,  a  period  which  they  expected  would 
at  any  rate  terminate  by  that  time.  The  body  of  the 
deed,  which  contains  the  covenant,  is  clear ;  the  heading 
of  the  schedules  is  not  so.  Which  then  ought  to  govern 
the  construction?  I  must  look  at  the  recitals  to  see 
what  was  intended.  Now  when  you  look  at  the  recital 
of  the  proposals,  it  is  in  the  same  language  as  the  language 
of  the  covenant. 


1854. 


I  have,  on  the  whole,  no  doubt  that  the  covenant  on 
the  part  of  the  creditors  is  only  not  to  sue  while  the 
trusts  continued ;  but  that  they  were  to  be  at  liberty  to 
sue  when  those  trusts  came  to  an  end.  The  result  is,  the 
certificate  which  has  been  given,  that  this  debt  is  not  due, 
must  be  supported. 


DORMER  V.  PHILLIPS. 

1  HIS  was  a  claim  filed  by  Miles  Dormer,  one  of  the 
sons  of  James  Dormer,  deceased,  who  was  a  cousin  of 
Charles  Lord  Dormer,  the  testator  in  the  cause. 

Lord  Dormer,  by  his  will,  dated  the  10th  August,  1816, 
gave  real  estate  to  the  use  of  his  brother,  Evelyn  Pierre- 
point  Dormer,  for  life ;  remainder  to  the  use  of  the  first, 
second  and  every  other  son  o{  Evelyn  Pierrepoint  Dormer 
successively  in  tail  male ;  remainder  to  the  use  of  Joseph 
Thaddeus  Dormer,  called  in  the  will  Joseph  Dormer, 
only  son  of  John  Dormer,  third  brother  of  the  testator's 
father,  deceased,  for  life ;  remainder  to  the  use  of  the 
first  and  other  sons  of  Joseph  Dormer  successively  in 
tail  male ;  remainder  to  the  use  of  the  testator's  uncle, 
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James  Dormer  for  life ;  remainder  to  the  use  of  Robert 
Dormer^  the  eldest  son  and  heir  of  James  Dormefy  de- 
ceased (who  was  the  eldest  son  of  the  testator's  uncle, 
James  Dormer),  for  life;  remainder  to  the  use  of  the 
first  and  other  sons  of  Robert  Dormer  in  tail  male ;  re- 
mainder to  the  use  of  Charles  Dormer y  the  second  son 
of  James  Dormer j  deceased,  for  life ;  with  remainder  to 
his  sons  in  tail  male ;  remainder  to  the  use  of  the  Plain- 
tiff Jlfi7e$  Dormer f  the  third  son  of  James  Dormer ,  de- 
ceased;  for  life ;  remainder  to  his  first  and  other  sons  in 
tail  male ;  remainder  to  Robert  Dormer ,  second  son  of 
the  testator's  said  uncle,  James  Dormer ,  for  life;  re- 
mainder to  his  sons  in  tail  male ;  and  remainder  to  the 
use  of  the  testator's  right  heirs. 

By  a  codicil,  the  testator  gave  as  follows : — 

'*  I  bequeath  to  Mr.  Joseph  Dormer ,  my  next  heir 
after  the  death  of  my  brother  Evelyn  Dormer  without 
issue  male,  150/.  yearly  for  the  term  of  his  natural  life, 
to  date  and  become  due  from  the  day  of  my  death ;  but 
in  case  he  should  become  possessed  of  my  title  and 
estate,  then  it  is  my  will  that  the  said  annuity  should  be 
paid  to  his  next  heir  male  also  for  the  term  of  his  natural 
life,  and  so  on  successively  to  all  the  sons  of  my  cousin, 
the  late  James  Dormer,  so  that  the  next  heir  to  the  title 
and  estate  should  always  enjoy  this  annuity.  I  leave  to 
my  cousin,  Robert  Dormer,  eldest  son  oi  James  Dormer 
above-mentioned,  dOZ.  a  year  from  the  day  of  my  death, 
for  the  term  of  his  natural  life,  to  devolve  to  his  next 
brother,  and  so  on  in  case  of  his  becoming  possessed  of 
the  annuity  of  150Z.  above-mentioned." 


\ 


V   ■■  ■ 


The  testator  died  in  April,  1819.  On  his  death, 
Evelyn  Pierrepoint  Dormer  entered  into  possession. 
He  died  in  1826,  without  having  had  issue,  and  then 
Josq}h  Thaddeus  Dormer  became  entitled  to  the  estates 
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and  title,  and  he  was  Lord  Dormer  at  the  time  the  bill 
was  filed. 

The  annexed  pedigree  shows  the  state  of  the  family 
referred  to  in  the  will. 
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The  annuity  of  150/.  was  paid  to  Joseph  ITuiddeus 
Dormer,  until  the  death  of  Evelyn  Pierrepaint  Dormer, 
and  was  paid,  after  he  became  entitled  to  the  estates,  to 
Charles  Dormer  until  his  death  without  issue,  in  1862. 

The  principal  question  was,  whether  the  Plaintiff,  who 
was  the  presumptive  heir  to  the  title  and  estates,  if  the 
present  Lord  Dormer  (Joseph  Thaddeus)  should  die  with 
issue  inheritable,  was  entitled  to  the  annuity  of  1502.,  or 
whether  it  went  to  «/•  Baptiste  Joseph  Dormer,  the  eldest 
son  of  Lord  Dormer, 

Mr.  Glasse,  Mr.  Selwyn  and  Mr.  Cairns,  for  the 
Plaintiff. 

The  words  next  heir  in  the  codicil  mean  next  heir  pre- 
sumptive. So  that,  not  John  B,  Joseph  Dormer,  but  the 
Plaintiff  3ftfe^,  is  entitled  to  the  annuity.  If,  from  the 
language  of  the  will  and  from  the  position  of  the  family, 
the  Court  can  make  out  that  the  word  heir  is  used  by  the 
testator  in  a  sense  other  than  the  strict  sense,  the  Court 
must  construe  it  as  he  intended  it :  Winter  v.  Perratt  (a). 
His  intention  was  not  to  provide  for  his  next  heir,  living 
JEvelyn.  He  gives  to  Joseph,  who  was  only  his  heir 
presumptive. 

The  general  intention  of  the  testator  was  this :  he  was 
not  looking  to  the  children  of  tenants  for  life ;  he  left 
them  to  be  provided  for  by  their  parents.  He  was  look- 
ing to  the  rising  in  succession  of  heads  of  families  not 

(a)  9  Ci.  &  Fin.  606. 
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provided  for.  In  every  case  he  skipped  over  the  chil- 
dren of  the  tenant  for  life^  and  went  to  the  next  tenant 
for  life.  No  doubt,  if  you  take  the  words  the  "  next 
heir*'  in  their  pure  technical  sense,  they  could  not  mean 
what  we  contend  for ;  but  the  testator  shows  by  his  own 
language  that  he  was  not  contemplating  his  legal  heir, 
but  his  htsres  factus.  By  the  will  it  is  clear  that  he  con- 
sidered it  possible  for  Evelyn  to  have  children,  for  he 
provides  for  them.  It  is  equally  clear,  that  if  Evelyn 
had  children,  none  of  them  could  have  taken  the  annuity. 
Whoever  was  the  party  taking  it  first  after  the  testator's 
death  would  be,  not  any  son  of  the  party  holding  the 
title,  but  the  next  head  of  a  family.  They  cited  Baker 
y.  Wall  {a). 


If  the  construction  is,  as  will  be  contended  for  on  the 
other  side,  that  the  tenant  for  life  is  first  to  take  the  an- 
nuity, and  then  the  tenants  in  tail,  that  devolution  must 
soon  come  to  an  end,  or  else  there  would  be  perpetuity, 
which  cannot  have  been  the  intention. 

The  gift  of  the  50Z.  annuity  puts  a  construction  on  the 
previous  gift:  taking  the  50/.  annuity  is  to  be  a  step 
before  taking  the  larger  annuity,  and  it  is  clear  the  50/. 
is  to  go  from  brother  to  brother,  and  not  from  tenant  for 
life  to  tenant  in  tail. 

Mr.  Baily  and  Mr.  Fleming  for  John  Baptiste  Dormer, 
Mr. Ampklett  and  Mr.  Terrell  for  the  residuary  legatees. 
Mr.  Greene  and  Mr.  Jackson  for  the  executors. 
Mr.  Glasse  replied. 


(a)  1  Lord  Raym.  185. 
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The  following  cases  were  also  cited:   Mackinnon  v.  1854. 

Sewell  (a) ;    Winter  v.  Perratt  (ft) ;    Gordon   v.   Adol-  _ 

phus  iO ;  Deerhurst  v.  JDuke  of  St.  Albans  (d) ;  Tolle-  ^T" 

macAe  V.  Coventry  (e).  Phillips. 


The  Vice-Chancellor  :  9th  Dec. 


The  question  in  this  case  relates  to  two  annuities  be-  Judgment  (/). 
queathed  by  a  codicil  to  the  will  of  Charles  Lord  Dor^ 
mer,  of  150/.  and  SOL     I  will  first  consider  the  question 
as  regards  the  annuity  of  150/. ;  and  in  order  to  do  so^  it 
is  necessary  to  observe  the  position  of  the  testator  and 
bis  family  at  the  date  of  the  codicil.     The  will  was  dated 
the  10th  of  April,  1816,  and  the  codicil  the  1st  of  April, 
1819.     The  testator  was  the  ninth  holder  of  a  barony 
descendible  to  the  heirs  male  of  the  body  of  the  first 
baron,  the  creation  having  taken  place  more  than  a  cen- 
tury since.     Lord  Dormer  died  without  ever  having  had 
issue ;  he  had  no  brother  or  sister  of  the  whole  blood, 
but  he  had  a  half-brother,  Evelyn,  son  of  the  testator's 
father  by  a  second  marriage.     As  the  law  then  stood, 
Evelyn  could  not  be,  on  the  death  of  Lord  Dormer,  the 
heir  general,  but  would,  in  the  event  of  Lord  Dormer 
dying  without  issue,  succeed  to  the  title;  therefore,  if 
Lord  Dormer  should  die  without  issue,  which  happened, 
the  next  person  to  succeed  to  the  title  was  Evelyn,  and 
then  it  would  devolve  on  the  issue  male  of  Evelyn,  if  he 
had  any ;  but  he  had  none  at  that  time,  and  it  appears 
that  he  died  without  issue  in  18^6,  and  the  next  suc- 

(a)  %  Myl.  &  K.  202.  present  when  the  Judgment 

(6)  5  Barn.  &  Cress.  48.  was  delivered ;  he  has  been 

(c)  3  Br.  P.  C.  306.  favoured  by  Mr.  Round,  of 

(rf)  5  Madd.  232.  the  Chancery  Bar,  with  a  copy 

(e)  2  CI.  &  Fin.  611.  of  his  short  hand  note  of  it. 
(/)  The  reporter  was  not 
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cesser  would  be  Joseph  Thaddeusy  the  testator's  first 
coDsin^  son  of  the  testator's  uncle  Johuy  who  was  de- 
ceased, and  then  the  title  would  go  to  the  issue  male  of 
Joseph  Thaddeus ;  and  if  Joseph  Thaddeus  died  without 
issue,  the  person  next  in  succession  would  be  the  tes- 
tator's uncle  JameSy  the  younger  brother  of  the  testator's 
father ;  and  upon  the  death  of  James^  of  course  the  title 
would  devolve  in  regular  succession  to  the  male  issue  of 
James:  but  at  the  date  of  the  will  James  had  a  son 
Robert  living,  his  eldest  son,  the  testator's  cousin  James 
having  died  and  left  three  sons,  Robert^  Charles  and 
MUes  ;  so  that,  supposing  James  the  father  succeeded  to 
the  title  and  then  died,  the  next  person  to  succeed  would 
be  Robert,  the  eldest  son  of  James  the  son,  deceased ; 
and  afler  Robert  to  his  male  issue ;  and  if  he  died  with- 
out issue  male,  then  to  Charles  the  second  grandson, 
then  to  the  issue  male  of  Charles  ;  and  if  he  died  with- 
out issue  male,  to  Miles  (the  Plaintiff),  the  third  grand- 
son, then  to  his  issue  male ;  and  failing  that,  to  Robert, 
the  younger  son  of  James  the  father,  and  his  male  issue. 
These  were  all  the  persons  in  existence  at  the  date  of  the 
will  in  the  line  of  succession  to  the  title ;  for  at  the  date 
of  the  will,  not  only  had  the  testator  no  issue,  but  Evelyn 
and  Joseph  Thaddeus  had  then  no  issue  male;  JEvelyn 
had  been  married  a  great  many  years,  but  his  wife  was 
still  living,  and  but  forty-eight  years  of  age ;  it  was  there- 
fore not  impossible,  though  improbable,  that  he  might 
afterwards  have  issue,  if  not  by  that  wife,  by  another. 
However,  that  did  not  happen.  Joseph  Thaddeus,  the 
cousin,  had  then  no  issue,  but  afterwards  some  were 
born.  That  being  the  state  of  the  family  with  respect  to 
the  succession  of  the  title,  the  testator  made  his  will,  by 
which,  having  real  estates  of  great  value  in  his  own  abso- 
lute power,  he  devised  them  in  such  a  manner  that  they 
would  go  exactly  in  the  same  line  as  the  title  itself;  so 
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that  whoerer  waB  entitled  to  the  title  would  also  be  en- 
titled under  the  will  to  the  estates.    As  Joanes^  the  son, 
liad  issue,  the  testator  made  the  grandchildren  tenants 
for  life,  with  remainders  in  tail  male,  with  remainder  to 
Mobertf  the  younger  son  ot  James  the  father ;  and  having 
exhausted  all  the  persons  then  in  esse,  he  limited  the 
estates  to  his  own  right  heirs.     As  far,  therefore,  as  he 
had  the  power,  he  so  devised  the  estates;  and  it  is 
necessary  to  advert  to  all  this,  because   it  assists  the 
construction  of  the  codicil  which  the  Court  is  now  called 
upon  to  construe.     That  being  the  form  of  the  will  and 
the  position   of  the  family,  about  which   there  is   no 
controversy,  in  April,  1819,  the  day  before  his  death,  the 
testator  made  the  codicil  in  question,  the  only  thing  which 
had  taken  place  being,  that  his  uncle  James  had  died.     I 
have  seldom  met  with  a  codicil  where  I  have  experienced 
more  difficulty:    it  is   impossible  to  read  it,  with  the 
knowledge  of  the  position  of  the  family  and  who  would 
succeed  to  the  titles  and  estates,  without  forming  a  con- 
jecture that  the  testator  had  in  his  mind  this  species  of 
reasoning : — ''  A,  will  be  the  person  to  succeed  to  the 
title ;  let  the  person  next  after  him  have  the  1 50Z.  a  year, 
and  let  the  person  next  after  him  enjoy  the  50/.  a  year ; 
and  as  each  succeeds  to  the  better  benefit,  let  the  next 
one  beyond  him  again  succeed  to  the  next  best.'*     In 
following  out  that  idea,  and  endeavouring  to  trace,  if  the 
events  turned  out  as  they  have  done,  or  as  they  might 
have  done,  what  the  testator  may  have  meant  in  such  and 
such  a  state  of  things,  it  is  impossible  to  come  to  any 
conclusion.     In   reading  this  codicil  there  is  a  strong 
impression  of  some  such  design,  but  in  the  interpretation 
of  this  or  any  other  such  document,  the  Court  is  not  at 
liberty  to  suppose  anything,  unless  it  finds  an  expression 
of  such  an  intention,  and  must  necessarily  govern  itself 
by  what  is  expressed,  and  the  legitimate  inference  from 
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that  expression.  It  appears  to  roe  that,  in  order  to  in- 
terpret this  will  and  codicil,  it  is  necessary  to  consider 
the  sense  in  which  the  testator  has  used  the  word  *^  heir** 
or  "  next  heir."  That  term  occurs  three  times  in  the  codi- 
cil; first,  as  to  his  cousin  Joseph  Thaddeus;  secondly, 
''in  case  Joseph  Thaddeus  should  become  possessed," 
&c. ;  and  thirdly,  at  the  close  of  the  codicil, ''  so  that  the 
next  heir^^  &c.  Now  it  is  a  plain  rule  of  construction 
that  every  term  used  by  a  testator  must  receive  its 
primary  or  ordinary  construction,  unless  by  the  context 
it  is  found  that  it  cannot  be  used  in  that  sense ;  but  as  a 
corollary  to  that  axiom,  in  deviating  from  that  primary  or 
ordinary  rule,  the  departure  must  not  be  to  a  greater  ex- 
tent than  is  required  by  the  terms  of  the  instrument  it- 
self. In  this  case  it  is  clear  that  the  testator  did  not  use 
the  term  **  next  heir"  in  its  primary  sense.  The  rule 
''  Nemo  est  hceres  viventis"  applies,  because  he  was  speak- 
ing of  an  individual,  although  the  ancestor  was  still 
living ;  but,  moreover,  when  he  spoke  of  the  "  next  heir," 
or  ''  next  male  heir,"  he  meant  it  in  the  sense  in  which 
he  last  used  it,  namely, ''  so  that  the  next  heir  to  the  title 
and  estates  should  always  enjoy  this  annuity*' — not  as  heir 
generally,  but  as  heir  of  the  first  baron,  and  not  as  heir 
to  the  estate  by  virtue  of  the  devises  in  the  will,  but  the 
next  heir  to  the  title  and  estate,  which  meant  the  person 
who  stood  next  in  succession  to  the  title  and  estates — to 
the  title  by  virtue  of  the  original  creation,  to  the  estates 
under  his  own  will.  But  whether  that  extended  after  the 
death  of  such  person,  is  the  question  between  the  parties. 
In  connection  with  this,  it  is  clear  that  the  word  "  heir" 
was  used  in  a  peculiar  sense.  ''  My  next  heir  afler  his 
death,"  &c.,  shows  that  he  considered  Joseph  Thaddeus 
not  his  next  heir  until  afler  the  death  of  Evelyn  without 
issue  male.  Evelyn  was,  indeed,  his  right  heir*  but  was 
also  the  person  who  would  succeed  to  the  title,  and  to 
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i¥hom  he  had  thought  fit  to  devise  the  estate.     Having 
thus  endeavoured  to  determine  that  the  word  '^heir*'  is  not 
used  in  its  ordinary  sense,  it  is  next  necessary  to  discover  to 
whom  the  testator  in  terms  has  given  the  annuity  of  150Z. 
a  year.    There  is  no  question  as  to  the  bequest  to  Joseph 
Thaddeus,  nothing  can  be  plainer :  it  was  a  clear  gift  to 
him  ;  and  if  the  testator  had  stopped  there,  there  would 
have  been  a  simple  life  annuity  to  him  ;  but  the  clauses 
are  added  which  give  rise  to  the  question,  in  considering 
which,  it  appears  to  me,  the  next  sentence  being  divided 
into  three  parts,  that  the  two  first  contain  the  operative 
words,  and  the  last  denotes  the  intent,  end,  aim  or  manner 
in  which  he  indicates  his  intention  in  giving  by  the  former 
words.     The  first  branch  is,  "  But  in  case,"  &c.,  ending 
at  the  words  **  natural  life."     It  is  clear  that,  although 
an  annuity  for  life  was  given  to  Joseph  Thaddeus,  it  was 
made  to  turn  on  the  event  of  his  becoming  possessed  of 
the  title  and  estates,  and  in  that  event  it  was  directed  to 
be  paid  to  his  next  male  heir  for  his  natural  life.     It 
appears  to  me  clear  that  these  words  pointed  out,  not 
the  class  of  persons  or  a  succession,  but  a  single  indi- 
vidual ;  and  it  is  impossible  to  say,  supposing  there  was 
nothing  more,  that  it  would  go  to  any  but  one  person 
answering  the  description  of  "  next  male  heir**  of  Joseph 
Thaddeus,  and  who,  next  to  him,  would  succeed  to  the 
title  and  estates.     The  principal  inference  to  be  drawn 
from  this  passage  is,  that  it  denotes  a  single  person  only, 
and  not  a  class.     The  second  branch  is  this: — ''  And  so 
on  successively  to  all  the  sons  of  my  cousin,  the  late 
James  Dormer^     This  may  mean  two  things ;  one,  that 
after  Joseph  Thaddeus  had  enjoyed  the  annuity,  it  was  at 
all  events  to  go  in  succession  to  the  sons  of  James  ;  the 
other,  that  ader  the  death  of  the  person  who  was  the  next 
male  heir  of  James,  in  case  he  should  become  possessed 
of  the  title  and  estates,  then  it  should  go  to  the  sons  of 
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James  ;  but  it  is  of  little  moment  which  of  those  two  was 
meant  in  the  events  which  have  happened.  If  the  second 
is  taken,  the  event  never  occurred ;  if  the  former,  that 
would  be  the  simple  construction.  Now,  what  were  the 
events  ?  Evdyn  succeeded  to  the  title  and  estates,  and 
died  in  18^,  up  to  which  time  Joseph  Thaddeus  had 
received  the  annuity  of  1 50/.,  as  he  was,  beyond  all  ques- 
tion, entitled  to  do.  On  the  death  of  Evelyn^  Joseph 
JhaddeuSy  having  become  Lord  Dormer^  and  having  the 
estates,  ceased  to  be  entitled  to  the  annuity ;  then  it  was 
limited  to  his  next  male  heir  for  his  natural  life ;  but  at 
that  time  he  had  no  issue  male,  and  it  is  necessary  to 
determine  now  who  was  the  person  answering  the  de- 
scription of  next  male  heir:  if  Joseph  Thaddeus  had 
then  had  a  son,  it  is  clear  that  son  would  have  properly 
answered  that  description ;  but  having  none,  the  next  per- 
son was  Charles  the  grandson,  and  second  son  of  James^ 
he  was  accordingly  rightly  assumed  to  be  the  party  enti- 
tled, and  it  was  paid  to  him  for  his  life.  Except  so  far  ite 
it  is  given  by  the  words  '^  and  so  on,"  &c.,  it  is  not 
given  to  any  one;  and,  supposing  the  son  of  Joseph 
Thaddeus  had  received  it  and  died,  there  is  nothing  to 
give  it  to  any  other  son,  it  being  only  given  to  a  single 
individual,  there  being  nothing  in  the  former  branch  to 
give  it  to  the  next  male  heir  of  Joseph  Thaddeus;  and 
therefore,  Charles  having  properly  enjoyed  it,  what  is 
there  to  give  it  to  the  son  of  Joseph  Thaddeus  now? 
That  expresses  my  opinion  as  to  the  Defendant  John 
Baptiste  Dormer  ;  and  this  is  irrespective  of  the  question 
that  it  never  was  meant  to  go  to  the  holder  of  the  title 
and  estates.  Then,  what  operation  have  the  words  '*  and 
so  on  successively,*'  &c.  ?  If  the  latter  branch  were  left 
out,  the  efiect  would  be  to  give  it  to  Miles,  the  Plaintiff, 
and  the  question  is,  did  the  words  '^  so  that,"  &c.,  pre- 
vent that?    They  are  not  operative  as  a  gift,  but  only 
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point  out  the  manner  and  intent ;  and  it  is  obvious,  if 
they  receive  the  construction  that  the  150/.  should  always 
be  paid  to  the  person  next  in  succession  to  the  title  and 
estates,  it  would  be  void ;  that  is  not  the  meaning,  and, 
indeed,  was  not  contended  to  be  so.     When  the  codicil 
was  made,  Robert  and  his  issue  male,  and  then  Charles 
and  his  issue  male,  and  then  Miles  and  his  issue  male, 
would  have  succeeded  to  the  title  and  estates ;  and  it  may 
be  that  the  testator,  knowing  the  possibility  of  Evelyn 
having  children,  and  the  possibility  of  Joseph  Thculdeus 
having  children,  limited  the  estates  to  go  not  only  to  the 
issue  of  Evelyn  and  Joseph  Thaddeus,  but  had  a  vague 
notion  of  Robert  or  some  son  of  James.    These  last 
words,  "  so  that/'  &c.,  however,  interpose  a  limit  to  the 
foregoing  clause,  showing  that  the  testator  meant  the 
person  who  was  next  heir  in  succession  to  the  title  and 
estates  should  have  the  annuity ;  if,  as  he  assumed,  the 
son  of  James  would  answer  that  description,  then  to 
him ;  but  suppose  Robert  or  Charles,  being  dead,  had 
left  a  son,  why  should  it  not  have  gone  to  that  son  ?  be- 
cause it  was  given  to  sons  simply,  and  not  to  the  issue  of 
sons;  and  that  shows  how  impossible  it  is  to  trust  to 
conjecture.     It  proceeds   on   the  footing   of  so   many 
stirpes,  so  that  Miles  was  not  the  next  heir,  because 
Joseph  Thaddeus  had  sons,  and  an   eldest  son,  John 
Bixptiste,  who  was  the  "  next  fieir  ;**  but  even  if  he  had 
meant,  after  the  death  and  failure  of  issue  of  Joseph 
Thaddeus,  Miles  would  not  be  the  person.     It  therefore 
appears  to  me  that  there  is  nothing  in  the  codicil  which 
enables  me  to  say  that  the  annuity  of  150/.  went  to  any 
son  of  Joseph  Thaddeus,  for  it  was  given  to  all  the  sons 
of  Jcanes,  so  that  the  next  heir  to  the  title  and  estates 
should  always  enjoy  the  annuity.     Miles  not  being  the 
next  heir,  conjecture  destroys  itself,  the  codicil  being 
to  be  construed,  in  whatever  way  events  turned  out ;  and 
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therefore  I  am  of  opinion  that  neither  the  Plaintiff  nor 
the  Defendant,  John  Baptiste,  is  entitled  to  the  annuity. 
Then,  as  to  the  annuity  of  50/.,  Robert  having  enjoyed 
it,  and  died  in  18^1,  under  the  words  ''  to  devolve  to  his 
next  brother,"  &c.,  it  is  clear  that,  in  the  events  which 
have  happened,  it  has  not  chanced  that  Robert  lived  until 
Joseph  Thaddeus  succeeded  to  the  title  and  estates,  and 
therefore  the  50Z.  annuity  is  not  payable  to  the  Plaintiff, 
but  determined.  This  view  has  not  been  taken  without 
considerable  doubt,  the  only  other  alternative  being  to 
hold  the  bequest  void  for  uncertainty. 


Lord  of  Manor. 
Landlord  and 

Tenant, 
Prescriptive 

Rights. 
Enclosure. 


Mayor  and  Corporation  of  BASINGSTOKE  v.  Lord 

BOLTON. 


Bill  by  lord  of     X  HIS  cause,  which  is  reported  in  the  first  volume  of 
a  manor  against  these  reports  (a),  on  demurrer,  now  came  on  for  hearing, 

leging  im-'  ^^^  ^^^^  having  been  amended, 

memorial  pay- 

^rTthl nature       '^^^  substantial  allegations  on  the  part  of  the  Plaintiff 

are  stated  in  the  bill  as  heard  upon  demurrer.     The  most 


(a)  Page  270. 


of  rent,  on  the 
death  of  each 
tenant,  by  his 
successors,  in 

respect  of  thirty-eight  different  estates.  The  payments  were  in 
lieu  of  heriots  and  reliefs.  It  appeared  by  the  evidence  that  the 
heriots  were  more  probably  heriot  custom,  than  heriot  service,  and 
that  the  relief  was  by  custom,  and  not  by  common  right  or  by  reser- 
vation. Some  of  them  had  been  paid  by  the  executors  of  the  de- 
ceased; it  was  not  shown  that  the  tenant  was  in  possession  of  a// 
the  lands  alleged  to  be  liable ;  and  only  the  aggregate  amount  of 
rent  was  known,  not  the  proportion  due  to  each  estate. 

Held,  that  under  these  circumstances  the  lord  had  no  equity 
against  the  successors  of  the  deceased  tenant,  although  it  appeared 
that  in  consequence  of  the  description  and  identity  of  the  lands  being 
lost,  he  could  not  enforce  any  claim  at  law. 

Commissioners  of  Enclosure  have  no  powers,  in  exchsLngingfreehold 
lands  subject  to  heriots  and  reliefs,  to  make  the  allotted  lands  so  subject. 
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money  payments  had  been  made  as  rent  or  in  the  nature      •  J^'^  , 
-  Mayor  and 

of  rent.  Corporation  of 

Basinostokb 

The  material  facts  and  arguments  are  noticed  in  the   r  ^^  n* 
Judgment* 

Mr.  Campbell  and  Mr.  Hishp  Clarke  appeared  for 
the  Plainti£&. 

The  grounds  on  which  they  put  the  Plaintifl^'  equity 
was,  that  the  compositions  alleged  and  proved  to  have 
been  paid,  had  become  in  fact  rents ;  that  they  had  been 
regularly  and  immemorially  paid  by  each  tenant  on  the 
death  of  the  preceding  tenant ;  that  the  metes  and  bounds 
of  the  estates  charged  were  unknown,  and  consequently 
the  Plaintiffs  could  not  obtain  their  legal  relief.  And  if 
it  was  said  on  the  other  side  that  some  of  the  lands  had 
been  sold,  that  might  be  a  ground  for  the  Defendant  to 
be  relieved  from  payment  pro  tanto,  but  not  for  being 
altogether  exonerated,  when  he  was  clearly  in  possession 
of  some  of  the  lands. 

Mr.  Baily  and  Mr.  Wickens  appeared  for  the  De- 
fendant. 

The  following  cases  were  cited : — Harding  v.  Countess 
of  Suffolk  {a) ;  Collett  v.  Jaques  (ft) ;  Cocks  v,  Foley  (c) ; 
Steward  v.  Bridget  {d) ;  Duke  of  Bridgewater  v.  Ed- 
wards  {e)\  Holder  v.  Ckambury  (f) ;  Benson  v.  Bald- 
vyn(g);  Duke  of  Leeds  v.  Powell  {k);  Duke  of  Leeds 
V.  Corporation  of  Radnor  (i) ;  B£x  v.  Joliffe  (A) ;  Jenkins 

(a)  1  Rep.  in  Ch.  33.  (/)  3  P.  W.  Z5Q. 

(6)  1  Ch.  Ca.  120.  (g)  1  Atk.  598. 

(c)  1  Vern.  359.  (Ji)  1  Ves.  sen.  171. 

(rf)  2  Vern.  516.  (t)  2  B.  C.  C.  338  and  518. 

\e)  6  Br.  P.  C.  368.  [k)  2  B.  &  C.  54. 
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1854.  V.  Harvey  {a)  \   Thomdike  v.  Allingt(m(b)\   Davy  v. 

Mayor  and  ^  w- 

Corporation  of 
Basingstoke 


Lord  Bolton. 


The  Vice-Chancellor  : 

In  this  case  the  bill  is  filed  by  the  Corporation  of 
Basingstoke  against  Lord  Bolton^  who  is  entitled  to 
certain  estates  which  were  in  the  possession  of  his  father, 
the  late  Lord  Bolton,  and  the  claim  is  of  this  nature : — 
The  Plaintiffs  are  lords  of  the  manor  of  Basingstoke; 
and  they  say  that  there  are  eleven  freehold  estates  within, 
and  holden  of  the  lords  of,  the  manor,  which  estates,  or 
the  owners  of  them,  are  liable  to  certain  payments  on  the 
death  of  one  tenant  and  the  succession  of  the  next ;  and 
they  seek  the  assistance  of  this  Court  to  enforce  their 
claim  to  such  right  against  Lord  Bolton,  and  his  infant 
son,  for  the  payment  of  100/.,  and  221.  I8s.  which  they 
allege  to  have  been  paid  immemorially  as  or  in  the  nature 
of  rent,  for  thirty-eight  different  estates  holden  of  the 
manor,  and  which  payments  became  due,  as  they  allege, 
on  the  death  of  the  late  Lord  Bolton.  The  ground  of 
the  equity  is  this,  that  the  Plaintiffs  are  ignorant  of  the 
origin  and  nature  of  the  money  payments,  and  of  the 
origin  and  description  of  the  several  estates,  and  how 
much  ought  to  be  paid  in  respect  of  each ;  and  they 
allege  that  the  metes  and  bounds  of  the  estates  are  mixed 
and  confused.  The  bill  prays  a  declaration  that  the  Plain- 
tiffs, "  upon  the  death  of  William  Powlett  Lord  Bolton, 
became  and  now  are  entitled  to  the  said  sum  of  100/. 
as  rent,  or  in  the  nature  of  rent,  in  respect  of  the  several 
estates  hereinbefore  mentioned ;  and  that  upon  the  suc- 
cession of  the  Defendant  to  the  same  estates,  in  conse- 

(fl)  1  Cr.,  M.  &  R.  877.  (c)  1  Ca.  in  Ch.  144. 

(6)  1  Ca.  in  Ch.  79. 


CASES    IN    CHANCERY.  53 

quence  of  the  death  of  the  said  WiUiam  Powlett  Lord         1854. 

Bolton,  the  Plaintiffs  became  entitled  to  the  said  sum  of     .,  , 

.  .  /.         .  T        Mayor  and 

z2L  18«.  as  rent,  or  in  the  nature  of  rent,  as  aforesaid;   Corporation  of 

and  that  the  right  and  title  of  Plaintiffs  to  the  said  sums  Basingstoke 
of  100/.  and  22L  ISs.  respectively  may  be  established,  j^^^  Bolton. 
and  that  the  Plaintifl^  may  be  paid  the  said  sums  of  100/. 
and  22L  I8s.  respectively  by  the  said  Defendant  the 
present  Baron  Bolton;  and  that  the  precise  lands,  tene- 
ments, hereditaments  and  premises  comprising  the  said 
thirty-eight  estates,  and  the  said  allotments  and  exchanges 
in  respect  thereof  under  the  said  award,  may  be  ascer- 
tained, and  the  proper  metes  and  bounds  thereof  set  out 
and  distinguished  under  the  direction  of  the  Court." 

The  last  part  of  the  prayer  is  virtually  abandoned  at 
the  bar ;  for  it  is  admitted  that  it  is  impossible  to  ascer- 
tain anything  as  to  the  position  or  description  of  the 
estates. 

I  must  therefore  consider  whether  there  is  ground  for 
the  declaration  of  rights,  and  the  payments,  asked.     Now 
in  looking  at  the  evidence  adduced  chiefly  on  the  part  of 
the  Plaintiffs,  in  support  of  the  case  made  by  the  bill,  we 
find  this, — that  a  considerable  number  of  books  and  ac- 
counts in  the  possession  of  the  corporation  goes  back  to 
^bout  the  middle  of  the  seventeenth  century.   The  earliest 
entry  is  an  account  in  1700,  except  one  in  1675,  which 
nay  have  some  bearing  on  the  case.     There  is  an  award 
made  by  Commissioners  of  Enclosure  in  1788,  and  a  sup- 
plement to  the  award,  signed  by  the  commissioners,  and 
cUited  the  day  after  the  date  of  the  award.    Those  are 
the  principal  documents  in  support  of  the  Plaintiffs'  case. 
On  examining  these  documents  I  find  this, — that  100/. 
^as  paid  for  thirty-eight  several  heriots,  in  respect  of 
thirty-eight  several  estates;  and  22L  I8s.  was  paid  for 
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1854,  thirty-eight  several  reliefs  in  respect  of  those  estates  on 

^'^^''^^^         several  occasions;  on  the  death  of  the  first  Duke  of 

Corporation  of  Bolton  in  1691 ;  on  the  death  of  the  second  Duke  of 

Basingstokb    Bolton  in  1722 ;  on  the  death  of  the  third  Duke  in  1734 ; 

Lord  Bolton     °"  ^^^  ^^^^^  of  the  fourth  Duke  in  1759;  of  the  fifth  in 

1765;  of  the  sixth  in  1794;  and  also  on  the  death  of 
Lady  Bolton  in  1814.  When  1  say  it  appears  that  these 
payments  were  made,  I  should  observe  that,  as  to  one  of 
them,  there  is  not  very  clear  evidence,  but  I  have  no 
reason  to  doubt  they  were  made  on  all  those  occasions. 

The  evidence  shows  then  that  100/.  has  been  paid  for 
thirty-eight  heriots,  and  221.  I8s,  for  thirty-eight  reliefs  ; 
and  the  case  made  or  alleged  by  the  Plaintiffs  is  in 
respect  of  thirty-eight  different  estates  belonging  to  the 
parties  named.  I  must  here  observe  that  the  bill  care- 
fully abstains  from  mentioning  the  words  heriots  or  reliefs. 
As  the  case  was  originally  framed,  the  claim  was  made, 
as  it  appears  to  be  on  these  documents  to  which  I  have 
referred ;  but  by  amendment,  all  mention  that  the  pay- 
ments made  were  for  heriots  and  reliefs,  is  expunged; 
and,  in  lieu,  the  pleader  has  inserted,  and  with  much 
labour  and  repetition  asserts,  that  the  payments  made 
were  made  as  rent,  or  as  in  the  nature  of  rent. 

Of  course  these  assertions  in  the  bill  cannot  make  the 
facts  so,  if  they  are  not  so  really ;  and  the  question  is, 
what  inference  I  am  to  draw  from  the  evidence,  and  I  roust 
assume  that  the  evidence  adduced  is  all  that  can  be 
'  procured.  Now,  after  a  careful  examination  of  all  the 
materials  brought  forward  as  to  heriots  and  reliefs ;  after 
examining  in  the  books  every  entry  relating  to  payments, 
both  for  heriots  and  reliefs,  I  find  it  still  left  in  uncer- 
tainty what  is  the  original  nature  of  the  payments. 
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First,  as  to  theheriots.    It  is  well  settled  in  the  books  1854. 

on  the  subject  of  heriots  that  they  are  of  two  sorts,  heriot      ^Z"^*^^^^^ , 

.  ,  Mayor  and 

custom,   and  heriot  service.     Heriot  custom  is   heriot  Corporation  of 
proper ;  it  was  the  right  of  the  lord  on  the  death  of  a    Basingstoke 
tenant  to  take  the  best  chattel  of  the  deceased  tenant ;  it    j^^^  Bolton, 
was  mostly  the   best  beast,  but  it  might  be  the  best 
chattel  of  any  kind.    Heriots  came  in  many  cases  gradu- 
ally to  be  taken  in  money  payments,  and  that  became 
substituted  for  the  taking  of  the  chattel ;  but  even  then 
the  chattel  might  be  taken. 

The  next  was  heriot  service,  and  this  difiers  as  to 
the  remedy, — for  heriot  service,  the  lord  might  not  only 
seize  on  the  best  chattel,  but  might  distrain  to  enforce  his 
right  to  the  heriot.  As  to  heriot  service  originally,  it  is 
supposed  to  have  been  the  result  of  a  reservation  in  the 
original  grant  of  the  fee.  There  is  thus  far  a  great  dis- 
tinction between  heriot  custom  and  heriot  service.  As 
to  heriot  custom,  the  lord  could  only  seize,  and  not  dis- 
train, unless  there  was  also  a  custom  to  distrain ;  whereas 
with  regard  to  heriot  service,  he  might  distrain  as  well 
as  seize,  without  showing  a  custom  to  distrain ;  heriot 
service  being  in  fact  a  reservation  in  the  nature  of  rent. 

Now,  looking  at  the  evidence  in  this  case,  I  must 

say  that,  though  there  is  nothing  absolutely  conclusive, 

the  inference  to  which  I  am  led  by  it  is,  that  in  this  case 

the  heriots  were  heriot  custom ;  and  what  leads  me  to 

that  conclusion  is  this, — these  thirty-eight  freeholds  are 

freeholds  holden  of  the  manor,  and  that  leads  to  the 

Inference  that  they  are  subject  to  the  custom,  and  when 

^ou  find  that,  they  are  probably  held  by  the  custom. 

But  further,  it  appears  that  these  thirty-eight  estates  are 

not  only  freehold  held  of  the  manor  and  subject  to  the 

custom,  but  are  subject  to  money  payments.     In  fact  the 
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1854.  bill  itself  alleges  that  ''there  are  divers  freehold  lands 

^'^^'^^'^        and  tenements  situate  in  the  parish  of  Basingstoke  in  the 

Corporation  of  ^^^^  county  of  Southampton,  which  are  and  from  time 

Basingstoke    immemorial  have  been  situate  within  and  holden  of  the 

Lord  BoLTOM     ^^^^  manor,  in  respect  of  which  certain  money  payments 

as  rent,  or  in  the  nature  of  rent,  are  and  from  time  imme- 
morial have  been  due  and  payable  upon  the  deaths  of  the 
respective  tenants  of  such  lands  and  hereditaments,  and 
also  upon  the  succession  by  descent  or  purchase  to  such 
lands  and  hereditaments  in  consequence  of  such  deaths, 
to  the  lords  of  the  said  manor  for  the  time  being,  from 
and  by  the  respective  tenants  succeeding  to  such  lands 
and  tenements.*' 

That  fact  as  alleged  is  borne  out  by  an  examination  of 
the  books.  There*  is  a  book  commencing  in  1650  and 
going  down  to  1732;  and  having  gone  through  that  book 
and  the  others  minutely,  I  find  this, — that  there  are  a 
great  number  of  estates,  some  of  them  freehold,  other 
than  these  thirty-eight  estates,  which  are  subject  to  the 
payment  of  heriots.  [His  Honor  then  referred  to  several 
portions  of  the  evidence  showing  this.] 

I  must  assume  from  this  that  there  are  at  least  one  hun- 
dred different  estates,  some  of  them  freehold,  holden  of  the 
manor,  for  which  there  has  been  a  heriot  payment ;  and 
*hat  leads  me  to  assume  this  as  probable,  that  the  heriots 
have  been  heriot  payments  by  the  custom  of  the  manor. 
I  find  also  this,  that  heriots  have  been  payable  for  many 
estates  for  which  no  relief  has  been  payable.  Now, 
taking  that  to  be  the  fact,  if  the  lord  was  making  any 
reservation  on  the  original  grant  of  the  fee,  it  is  highly 
improbable  that  he  should  reserve  heriots  and  not  reserve 
reliefs ;  whereas  it  is  extremely  probable  that  he  should 
reserve  reliefs  and  not  reserve  heriots,  that  is,  if  there  was 
a  special  reservation ;  for  a  relief  is  a  common  matter  of 
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reservation,  especially  in  lands  of  socage  tenure,  where,  1 854. 

if  there  is  a  reservation  of  rent,  relief  is  payable  as  of     .,  , 

,  Mayor  and 

common  right;  whereas  heriot  service  is  a  thing  to  be  Corporation  of 

specially  reserved.  These  views  are  not  conclusive  ;  but  Basingstoke 
still  I  have  stated  them  as  the  reasons  on  which  I  strongly  j^^.^  Bolton. 
incline  to  the  inference,  that  these  heriots  are  heriot  cus- 
tom and  not  heriot  service.  Next,  there  is  no  trace  of 
any  thing  like  distress ;  but  I  find  on  the  other  hand 
three  or  four  instances  of  an  actual  seizure  of  a  chattel 
for  heriots.  There  are  several  instances  of  a  seizure  of 
feather  beds  by  way  of  heriot ;  and  in  one  instance  there 
was  a  feather  bed  seized  and  sold  to  the  party  from 
whom  it  was  seized.  This  was  not  a  distress,  but  a 
seizure  of  the  chattel ;  and,  as  is  common,  an  immediate 
repurchase  of  it  by  the  tenant.  In  another  account  there 
is  a  seizure  of  a  wooden  dresser  by  way  of  heriot.  Cer- 
tainly it  might  be  heriot  service,  for  the  lord  might  either 
seize  or  distrain.  Still  it  is  probable  that  there  would 
be  some  entry  of  an  actual  distress,  if  the  lord  had  entered 
to  distrain  as  for  heriot  service. 

Then  I  find  also,  and  this  is  material,  in  some  instances 
other  than  those  of  these  estates,  the  heriot  actually  paid 
by  the  executors  of  the  deceased  tenant.  These  are  the 
founds  for  inference  which  I  can  find  on  the  question 
'whether  the  heriots  in  this  case  are  heriot  custom  or 
beriot  service. 

In  the  case  of  the  death  of  the  Duke  of  Bolton  in 
1695,  the  payment  was  made  by  the  Duke  of  Bridgwater^ 
ivho  was  the  executor  of  the  deceased  Duke.  In  another 
instance,  on  the  death  of  the  Duke  of  Bolton^  there  is  no 
doubt  that  the  payments  for  heriots  were  made  either  by 
the  executors  or  by  the  heir.  Now  in  many  of  the  instances 
the  person  who  was  heir  would  be  in  all  probability  also 
executor  or  residuary  legatee ;  in  all  the  other  instances 
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1854.  the  payments  were  made  by  the  person  who  united  both 

ju^^^^^^^^  1      characters.     In  one  instance  I  find  the  payment  made  by 

Corporation  of  the  succeeding  Duke  of  Bolton  ;  but  he  shortlyafterwards 

Basingstoke    took  out  letters  of  administration ;  and  though  at  the  time 

Lord  Bolton,    ^^  P*'^  he  was  not  strictly  legal  personal  representative,  yet 

he  was  the  person  responsible  as  such :  in  many  other 
instances  the  payments  were  made  by  agents.  However 
the  inference,  the  fair  conclusion  from  all  this  is,  that  the 
heriots  were  most  probably  paid  by  the  executors  of  the 
deceased  tenant  out  of  his  chattels ;  and  I  think  I  may 
come  to  this  conclusion,  that  although  I  cannot  say  it  is 
positively  established,  yet  I  most  strongly  incline  to  think 
that  these  heriots  are  heriot  custom.  At  all  events  they 
were  payable  out  of  the  chattels  of  the  deceased  tenant. 
Whether  they  were  also  distrainable,  lies  in  so  much 
doubt,  that  I  think  I  cannot  give  the  assistance  of  this 
Court  to  this  legal  claim,  as  against  the  present  Lord 
Bolton.  Assuming  even  that  the  lords  of  the  manor  are 
clearly  entitled  to  heriots,  their  claim  would  not  be 
against  the  heir,  but  against  the  legal  personal  represen- 
tatives of  the  deceased  tenant,  and  they  are  not  before 
the  Court 

I  should  not,  I  think,  on  the  whole,  be  justified  in 
giving  the  assistance  of  this  Court  to  make  Lord  Bolton^ 
as  the  heir,  pay  the  heriots  in  question. 

When  we  come  to  the  case  of  the  reliefs,  I  am  of 
opinion  that  the  difficulty  is  quite  as  great. 

Reliefs  are  considered  as  divided  into  two  classes,  re- 
liefs proper  and  reliefs  improper.  Reliefs  proper  are 
those  which  are  payable  as  of  common  right  without 
special  contract.  In  the  case  of  free  socage  tenurej  the 
relief  payable  as  of  right  was  one  year's  rent.  Under  the 
head  of  reliefs  improper  there  were  two  classes,  one  of 
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relief  by  the  custom,  the  other  of  relief  payable  by  special  1854. 

reservation.     Now  in  the  case  of  reliefs  proper,  and  also      m/^*^*^^  , 

Mayor  and 
in  the  case  of  reliefs  specially  reserved,  the  lord  may    Corporation  of 

distrain  without  a  custom  to  distrain ;  but  as  to  reliefs  by     Basingstokb 
custom,  the  lord  could  not  distrain  unless  a  custom  to    j-  ^  Bolton. 
distrain  was  shown.     That  is  the  doctrine  in  the  books. 
Now  here  again  it  appears  to  me  that  no  positive  con- 
clusion can  be  arrived  at  from  the  scanty  evidence  in 
this  case.      But  I  incline  to  consider  that  the  reliefs 
claimed  are  reliefs  by  custom.     Some  of  the  grounds 
already  referred  to  in  respect  to  the  heriots,  are  also 
grounds  for  coming  to  this  conclusion  with  respect  to  the 
reliefs.     But  there  are  also  some  other  reasons.     I  find 
here  and  there  traces,  though  slight,  of  reliefs  payable 
on  alienation;  now  reliefs  proper  are  payable  only  on 
descent,  and  not  on  alienation.     It  is  possible  that  reliefs 
on  alienation  might  be  reserved ;  and  if  so,  the  lord  might 
distrain ;  but  when  I  find  so  many  of  these  estates  holden 
of  the  manor,  I  incline  to  think  that  these  reliefs  were 
reliefs  by  the  custom  and  not  reliefs  as  of  common  right 
or  by  special  reservation.     But  there  is  a  still  stronger 
reason,  it  is  this, — if  these  freehold  estates  are  holden  in 
free  socage,  though  holden  of  the  lord,  then  the  relief 
Would  be  neither  more  nor  less  than  one  year's  rent. 
Now   by  the  evidence   adduced  on    the    part  of    the 
Plaintifis  it  appears  that  quit  rents  were  paid  in  the  year 
1788,  in  respect  of  the  thirty-eight  estates,  to  the  amount 
of  18Z.  I5s.  4e2.     If  these  reliefs  were  payable  as  of  com- 
imon  right,  that  is  as  fruits  of  tenure,  they  ought  to  have 
lieen  the  same  sum;  whereas  the  documents  show  the 
sum  of  22L  ISs.  for  the  amount  of  reliefs  paid  on  the 
same  estates.     I  must  come  to  the  conclusion  that  the 
reliefs,  exceeding  as  they  do  the  amount  of  the  quit 
xents,  were  payable  by  custom  or  by  special  reservation. 
Further^  by  the  supplemental  award  of  the  Commissioners 
of  Enclosure,  it  appears  that  for  a  number  of  years,  for 
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1854.  at  least  the  last  half  century,  there  has  been  a  trifling 

ju^^^^'^^  ,      variance  in  the  quit  rents  payable.     The  payment  of  quit 
Corporation  of  1"^"^  there  stated  is  18Z.  155.  4d.;  whereas  for  the  last 
Basingstoke    half  century  the  quit  rents  paid  have  been  18Z.  155.  5df. ; 
Lord  Bolton    ^  trifling  difference  it  is  true  in  amount,  but  still  of  im- 
portance in  considering  a  question  of  prescriptive  pay- 
ments. 

I  am  not  sure,  looking  at  the  authorities  cited,  that  if 
these  reliefs  were  not  reliefs  as  of  common  right  or  by 
reservation,  but  were  payable  by  custom,  they  would 
not  be  applicable.  But,  assuming  that  they  would,  the 
claim  arises  in  respect  of  i'eliefs  proper.  And  assuming 
that  they  stand  on  the  same  footing,  and  that  the  allega- 
tion that  they  are  payable  as  rents  is  well  founded,  what 
is  essential  that  this  Court  should  interpose  its  aid? 
Why,  that  the  Court  should  be  assured  that  the  lands  are 
in  the  possession  of  the  party  charged.  In  all  the  cases 
cited  there  has  been  no  question  but  that  the  lands  liable 
to  rent  were  in  the  possession  of  the  party  sought  to  be 
charged ;  and  it  is  observed  that  this  Court  never  can 
make  a  party  liable  to  rent  unless  it  sees  that  he  is  in 
possession  of  the  estate. 

Now  as  to  that  there  is  not,  as  in  the  cases  cited,  rent 
payable  in  respect  of  a  single  estate,  but  in  respect  of  an 
aggregate  of  thirty-eight  different  estates.  The  parti- 
cular amount  of  the  aggregate  only  is  known,  and  the 
rents  are  payable  on  those  thirty-^ight  estates,  not  one 
of  which  is  known.  It  is  not  known  that  any  single 
acre  in  the  possession  of  Lord  Bolton  formed  part  of 
those  thirty-eight  estates.  Now,  unless  I  can  see  that 
Lord  Bolton  has,  on  the  death  of  the  late  Lord  BoUan, 
succeeded  to  all  the  thirty-eight  estates,  or  at  least  to  a 
part  of  each,  how  can   I  say  what  he  ought  to  pay  ? 
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Suppose  he  succeeded  to  nine-tenths  of  the  thirty-eight  1854. 

estates,  how  can  I  say  he  shall  pay  22L  IBs.  when  he  is      ^/^^^^^^"^  , 
i.  .         A  /.I  n        1  1.  ^.        Mayor  and 

out  of  possession  of  one  of  the  estates ;  for  what  rehef  is   Corporation  of 

payable  in  respect  of  that  particular  one  ?  When  it  is  Basingstoke 
not  known  what  payment  is  to  be  made  in  respect  of  any  »  .  Boltok 
single  estate,  how  can  I  make  Lord  Bolton  pay,  unless 
I  find  that  he  is  in  possession  of  at  least  a  part  of  every 
one?  Nobody  knows  even  the  name  of  any  single  one 
of  the  thirty-eight  estates.  Now  as  to  Lord  Bolton's 
possession,  the  effect  of  the  evidence  is  this: — During 
the  time  of  Lady  Bolton  and  the  life  of  the  late  Lord 
Bolton  there  was  an  alienation  of  a  large  portion  of 
the  property,  and  among  the  property  alienated,  were 
portions  of  land  in  the  town  of  Basingstoke.  Now, 
although  it  is  impossible  to  trace  any  of  the  property 
with  precision,  this  at  least  appears,  that  two  at  any  rate 
of  the  thirty-eight  estates  were  in  the  town;  that  is, 
among  the  lands  which  have  been  alienated.  Another 
circumstance  appearing  is,  that  among  the  thirty-eight 
estates,  in  respect  of  which  reliefs  were  paid  on  the  death 
of  the  said  Duke  of  Bolton^  were  some  houses  in  the 
town,  and  these  were  parted  with  by  the  late  Lady  Bol- 
ton; therefore  they  are  not  in  the  possession  of  the 
present  Lord  Bolton.  Now  if  the  other  thirty-six  of 
the  estates  were  clearly  in  the  possession  of  Lord  Bolton^ 
\¥bat  is  he  to  pay  for  those  thirty-six?  How  am  I  to 
measure  the  proportion  of  the  lOOZ.  and  22L  \%s,  that  he 
is  to  pay?  But  then  it  is  said  that  the  circumstances 
show  that  up  to  the  present  time  the  thirty-eight  estates 
may  well  be  considered  to  be  in  his  possession,  because 
the  same  quit  rents  have  been  continued  to  be  paid;  that 
is,  that  18/.  \5s.  4d.  continued  to  be  paid  during  the 
lifetime  of  Lady  Bolton,  and  for  one  or  two  years  after 
the  accession  of  the  present  Lord  Bolton,    And  it  is 
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1854.  said  that,  on  the  death  of  the  first  Lady  Bolton^  in  1814, 

v^v^^t/  ^j^^  £.^jj  j^ujQyjjj  ^f  jj^g  heriots  and  reliefs  was  paid  to  the 
Mayor  and  i  .    .    .     .      ,    i        i         n 

Corporation  of  ^^^^^  amount;  and  it  is  insisted  that  those  facts  are  evi- 

Basingstoke    dence  of  the  fact  that  the  thirty-eight  estates  were  not 
Lord  Bolton    "J*®"*^^^-     Now,  if  the  question  were  alienation  or  not, 

and  no  positive  evidence  of  it,  that  might  be  evidence ; 

but  it  is  distinctly  proved  that  some  of  the  estates  were 

alienated. 

Another  argument  is  this ;  it  is  said,  true  there  may 
have  been  alienation  of  the  original  estates ;  but  when 
the  commissioners*  award  was  made,  allotments  were 
made  in  respect  of  many  or  all  of  those  estates ;  and  the 
commissioners  by  their  supplemental  award  directed  that 
the  allotments  should  be  also  subject  to  the  quit  rents ; 
and  therefore  that,  although  Lady  Bolton  may  have 
alienated  some  of  the  original  estates,  the  present  De- 
fendants have  some  of  the  allotments.  Now  on  that  it 
is  to  be  observed,  that,  looking  at  the  Enclosure  Acts,  I 
find  that  there  is  no  clause  which  has  the  effect  of  making 
the  lands  allotted  liable  to  heriots  or  reliefs.  There  is  an 
express  clause  as  to  copyholds,  that  the  allotments  made 
shall  be  liable  to  the  services,  &c. ;  but  there  is  no  clause 
applicable  to  freehold  estates,  and  these  are  freehold 
estates.  The  commissioners  had  therefore  no  authority 
to  make  any  such  direction.  Then  as  to  the  reliefs, 
it  appears  to  me  that  the  evidence  shows  that  Lord 
Bolton  is  certainly  not  in  possession  of  all  the  lands ; 
probably  that  he  is  not  in  possession  of  any  of  them, 
and  that  it  would  be  inequitable  to  lend  the  assistance 
of  a  Court  of  Equity  to  enforce  against  him  and  his 
successors  the  payment  of  any  portion  of  the  sums  of 
lOOZ.  and  221.  I8s,  for  heriots  and  reliefs.  Then  there 
is  no  ground  established  as  to  confusion  of  boundaries. 
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it  is  clear  there  is  no  such  case,  since  you  cannot  in      .,  , 

Mayor  and 

the  evidence  fix  on  any  single  house  or  parcel  of  land,   Corporation  of 

and  say  it  was  part  of  these  estates.     And  with  refer-    Basingstoke 

ence  to  the  position  of  the  parties,  one  as  lord  and    ^^^^  Bolton. 

the  other  as  tenant,  the  question  is,  whose  duty  it  was 

to  preserve  a  record  of  all  these  liabilities,  whether  it 

was  obligatory  on  the  tenant?    Now  surely  it  does  not 

lie  in  the  mouth  of  the  lord  to  say,  ''  I  have  pre* 

served  no  memorandum  of  what  estates  are  liable,  but  I 

come  upon  you  as  the  tenant  to  pay."    If  there  was  an 

obligation  on  any  body,  it  was  on  the  lord,  who  claims 

to  be  entitled.    If  he  will  not  take  the  trouble  to  preserve 

any  record,  it  cannot  be  said  that  the  tenant  should. 

On  that  ground  also  I  am  therefore  of  opinion  that  there 

is  no  equity  in  the  lord  of  the  manor ;  and  on  the  whole 

I  come  to  the  conclusion  that  I  must  dismiss  the  bill, 

but,  having  regard  to  all  the  circumstances,  without  costs. 
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21st  Dec. 

Partnership, 
Agreement, 

Partner. 

Surviving 

Partner.  DAVIS  v.  AMER. 

T'^o  Pa'toers, ^  MeSSRS.  DAVIS  and  AMER  were  in  partner- 
tion  of  their  ship  together  as  law  booksellers  near  Lincoln! s  Inn 
partnership,  under  certain  acts,  by  which  the  partnership  terminated 
ranirement  for"  ^"  September,  1853.  When  the  partnership  so  termi- 
mutual  con-        nated,  they  came  to  an  arrangement,  by  which,  as«each 

venience,  that  a  ^^  continuing  the  business  of  a  law  bookseller,  and  at 

third  person  ^ 

should  collect     no  great  distance  from  the  other,  in  order  to  avoid  the 

the  outstanding  mutual  inconvenience,  and  the  probable  injury  to  the 
acted  upon  for  collection  of  their  assets,  they  placed  in  the  hands  of 
some  time,  and   Messrs.  Spillman  and  Spence,  auctioneers,  an  authority 

then  one  of  the   ^^^  ^j^^j^.  customers  to  pay  the  debts  due  to  the  firm  to 

partners  died :  '^  •' 

Held,  that  the     Spillman  and  Spence,  with  power  to   those   parties  to 

surviving  part-  gjyg  receipts ;  and  circulars  were  accordingly  sent  by 

repudiate  the  Davis  and  Amer,  or  by  Spillman  and  Spence,  to  the  cus- 

agreement  and  tomers.    There  was  no  positive  written  contract,  nor  was 

the°d  bt  *^b'  t  *^®  alleged  agreement,  that  neither  party  should  receive, 

that  the  ex-  or  should  be  at  liberty  to  revoke,  the  authority  to  Spill" 

ecutors  of  the     „„„  ^^d  Spence;  but  merely  that  SpUlman  and  Spence 

deceased  part-  • .  , 

ner  had  a  right   should  be  authorized  to  receive  as  above  stated.     The 

to  have  a  re-  evidence  showed  that  the  intention  of  Davis  and  Amer, 
pointed  '"  making  this  arrangement,  was  to  prevent  either  party 

from  pressing  customers  who  might  afler  the  separation 
employ  the  other  party,  and  to  prevent  what  was  termed 
in  the  argument  any  unseemly  scramble,  as  between  the 
late  partners,  in  collecting  the  outstanding  debts.  Davis 
died  in  September,  1854.  Before  his  death  the  autho- 
rity to  Spillman  and  Spence  was  partially  acted  upon ; 
but  on  one  occasion  Spillman  and  Spence  having  applied 
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to  a  customer  for  a  debt  alleged  to  be  SOL,  he  refused  to 
pay  on  the  ground  that  the  debt  was  only  26/.     They  re- 
fused to  accept  26L,  and  then  the  customer  applied  to  Amer 
to  receive  the  26/.     This  he  at  first  declined,  admitting  it 
to  be  the  full  amount  of  the  debt,  on  the  ground  that 
Spillman  and  Spence  were  the  parties  authorized  and  the 
proper  parties  to  receive ;  but  on  further  being  pressed, 
he  took  the  payment,  on  the  ground,  as  he  swore,  that 
he  feared  by  refusing,  to  offend  a  customer  of  the  former 
firm.     He  offered  to  hand  the  money  to  Spillman  and 
Spence,  but  they  refused  to  take  it,  and  he  accordingly 
held  it  for  the  firm.    After  Davis's  death,  his  executor 
the  Plaintiff,  being  dissatisfied,  as  he  alleged,  with  the 
charges  of  Spillman  and  Spence,  and  with  their  mode  of 
keeping  the  account,  gave  notice  to  the  customers  not  to 
pay  them ;  and  thereupon  Amer,  as  the  surviving  partner, 
proceeded  to  call  in  and  to  receive  debts.     Davis  then 
filed  his  bill  for  an  account,  and  now  moved  for  an  in- 
junction  to  restrain  Amer  from   further  receiving  the 
partnership  assets,  and  for  a  receiver  to  collect  them. 
No  imputation  was  cast  upon  Amer,  except  that  the 
Plaintiff  produced  some  evidence  of  belief  that  he  was 
in    distressed    circumstances;    but   this   was   distinctly 
denied  by  the  aflSdavits  for  Amer. 

Mr.  Glasse  and  Mr.  C  C.  Berkeley  for  the  motion. 

The  Plaintiff  swears  that  there  was  an  agreement. 
The  Defendant  denies  it ;  and  no  doubt  it  is  true  there 
was  no  written  contract ;  but  the  very  terms  of  the  au- 
thority to  Spillman  and  Spence  to  receive  for  them,  shows 
that  there  must  have  been  such  an  agreement.  The 
Defendant,  indeed,  while  denying  that  there  was  an 
agreement,  admits  that  it  was  verbally  arranged  that  a 
joint  authority  for  purposes  of  convenience  should  be 
given  to  Spillman  and  Spence;  and  though  he  denies 

VOL.  III.  F 


1854. 


Davis 
Amer. 
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that  there  was  any  agreement  for  either  partner  not  to 
receive,  yet  it  would  have  been  idle  to  authorize  SpiUman 
and  Spence  to  receive  for  both,  if  it  was  intended  that 
either  should  receive.  Now  Amer,  in  the  lifetime  of 
Davis,  received  debts  contrary  to  the  agreement ;  FoS" 
ter  V.  Donald  {a)  \  and  having  done  so,  he  has  shown 
that  he  is  unfit  to  receive  alone. 


The  authority  to  SpiUman  and  Spence  might  no  doubt 
have  been  revoked;  but  it  has  not  been  revoked,  and 
the  mere  death  of  Davis  does  not  revoke  it.  The  in- 
tention of  the  agreement  went  on  grounds  which  have  not 
ceased,  and  it  is  for  the  interest  of  both  parties  that  it 
should  be  acted  upon,  and  that  there  should  be  a  re- 
ceiver at  least.  Amer  is  sworn  to  be  in  needy  circum- 
stances; that,  and  his  conduct  in  receiving  against  the 
agreement,  unfit  him  at  all  events  from  being  allowed  to 
collect  the  debts. 


Mr.  Daily  and  Mr.  Cole  contr^.  All  the  Plaintiff 
ventures  to  say  against  Amer  is,  that  he  is  in  needy  cir- 
cumstances ;  it  is  not  even  alleged  that  there  has  been 
the  slightest  misappropriation ;  and  as  to  the  allegation 
of  his  being  in  needy  circumstances,  it  is  contradicted. 
Now  as  to  the  agreement  relied  on,  how  is  it  proved  ? 
Why,  by  the  affidavit  of  the  Plaintiff,  the  executor,  who 
knows  nothing  about  it,  and  does  not  pretend  he  was 
present  when  it  was  made.  He  found  the  authority  for 
payment  to  SpiUman  and  Spence,  and  that  is  the  sole 
ground  of  his  evidence.  That  authority  was  joint,  it  is 
gone  by  the  death  of  Davis,  and  it  is  clear  we  cannot 
be  compelled  to  give  a  new  authority.  When  a  partner- 
ship has  expired,  in  the  absence  of  any  misconduct  by 
either  partner,  the  other  cannot  come  here  for  a  receiver : 

(a)   1  Jac.  &  W.  292. 
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Harding  v.  Glover  (a) ;  Philips  v.  Atkinson  (J).  If  both 
parties  die,  there  may  be  a  receiver ;  but  if  one  partner 
dies,  the  survivor  will  not  be  interfered  with  by  this  Court. 
The  partnership  here  expired  by  effluxion  of  time.  The 
meaning  of  the  alleged  agreement  is  obvious ;  it  was  that 
the  customers  might  not  be  annoyed  by  a  double  demand ; 
of  that  there  can  be  now  no  danger,  and  the  object  of  the 
agreement  having  failed,  it  falls  to  the  ground. 
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Mr.  Glasse  was  not  called  upon  to  reply. 

The  Vice-Chancellor  : 

Davis  and  Amer  carried  on  the  business  of  law  book- 
sellers in  the  immediate  vicinity  of  Lincoln's  Inn.  The 
partnership  was  to  expire  on  the  ^th  of  September,  1853; 
when  that  time  arrived  they  allowed  it  to  expire,  but  each 
seems  to  have  been  intending  to  carry  on  the  business  of 
a  law  bookseller,  and  as  it  appears,  in  the  immediate 
neighbourhood  of  LincoMs  Inn  ;  both  parties,  in  fact, 
continued  business  after  the  expiration  of  the  partnership 
separately.  Now  when  the  partnership  expired  there 
was  a  number  of  debts  due,  both  to  and  from  the  concern, 
and  Davis  and  Amer  came  to  this  arrangement  in  order 
to  prevent  what  has  been  correctly  designated  in  the 
argument  an  unseemly  scramble,  which  would  be  detri- 
mental to  the  interest  of  both,  that  the  debts  due  to  the 
concern  should  be  collected  by  a  third  person,  and  they 
selected  for  that  purpose  Messrs.  Spillman  and  Spence, 
auctioneers. 


They  were  to  collect  the  debts,  and  in  order  to  carry 
this  arrangement  into  effect,  both  partners  signed  an 
authority  for  Spillman  and  Spence  so  to  collect  them,  to 

(a)  18  Ves.  281.  (6)  2  Bro.  C.  C.  272. 

f2 
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1854.  be  sent  to  all  the  debtors  of  the  concern^  and  a  circular 

to  that  effect  was  sent  by  them,  or  through  Spillman  and 
Spence,  and  that  was  acted  upon,  as  working  out  the  in- 
tention of  the  parties,  under  what  I  must  call  an  agree- 
ment, during  the  life  of  Davis,  with  only  one  exception, 
which  shows  what  was  at  least  Amer's  view  of  the  ar- 
rangement. 

What  occurred  on  that  occasion  was  this : — A  gentle- 
man owed  an  account  to  the  firm,  for  which  Spillman  and 
Spence  claimed  30/. ;  he  said  it  was  only  261. ;  now  Amer, 
in  his  evidence,  says  that  261,  was  the  correct  amount 
due ;  the  customer  offered  to  pay  Spillman  and  Spence  the 
26L,  but  they  declined  to  receive  it,  upon  which  the  cus- 
tomer applied  to  Amer  to  receive  the  26L,  and  Amer  at 
first  would  not  receive  it,  not  because  it  was  the  wrong 
amount,  for  he  says  that  it  was  the  correct  amount,  but 
because,  as  he  states,  he  considered  that  he  ought  not  to 
receive  it,  and  the  proper  persons  to  pay  it  to  were  Spillr 
man  and  Spence.  After  that,  being  again  pressed  to 
receive  it,  he  yielded,  for  a  reason  which  is  perfectly  pro- 
per, namely,  that  by  persisting  in  the  refusal  he  would 
offend  one  of  the  customers  of  the  firm ;  now  he  was  per- 
fectly justified  in  his  original  objection,  but  it  shows  what 
was  his  view  of  the  obligations  entered  into  by  himself 
and  his  partner.  He  immediately  informed  Spillman 
and  Spence  that  he  had  the  money,  and  was  ready 
to  hand  it  over  to  them,  but  they  would  not  receive 
it:  whether  Davis  was  cognizant  of  this  transaction 
does  not  appear,  nor  is  it  very  material.  [His  Honor 
then  referred  to  what  was  stated  in  Amer*s  affidavit, 
that  there  was  no  agreement,  but  that  a  verbal  arrange- 
ment had  been  come  to ;]  no  doubt  that  was  so ;  there 
was  no  actual  contract  that  neither  of  the  parties  should 
ever  receive  any  debts,  but  what  does  the  whole  trans- 
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action  indicate  ?  it  is  equivalent  to  an  agreement  between 
the  parties,  for  purposes  of  mutual  convenience^  that  all  the 
debts  due  to  them  should  be  paid  to  Spillman  and  Spence, 
and  to  effectuate  that  arrangement  those  gentlemen  re- 
ceive a  joint  authority  from  both  the  partners.     Surely 
that  is  an  agreement  that  instead  of  either  of  the  parties 
receiving  any  of  the  debts,  a  third  person  should  receive 
them  all.     Suppose  in  the  lifetime  of  Davis,  for  sufficient 
reasons,  Amer  had  said,  "  I  don't  like  this  arrangement, 
and  will  put  an  end  to  it,*'  the  right  oi  Davis  would  have 
been  to  have  come  to  this  Court  to  ask  for  an  account  of 
the   partnership   transactions   and  assets,   and   for   the 
appointment  of  some  person  to  act  as  receiver  for  the 
same  purposes  of  convenience  as  that  which  dictated  the 
original  arrangement;    how  does  the   death   of  Davis 
alter  his  right  ?     His  representative  must  have  the  same 
right.     True,  the  death  of  Davis  may  have  put  an  end 
to  the  authority  of  Spillman  and  Spence,  though,  in  fact, 
I  can  scarely  doubt  that  if  Spillman  and  Spence  have  since 
the  death  of  Davis  received  any  debts,  their  receipts 
would  be  good  discharges ;  but  if  Davis  in  his  lifetime 
might  have  had  a  receiver  appointed,  his  death  does  not 
prevent  his  executor  having  the  same  right,  for  I  think 
that  Amer  has  not  a  right  to  put  an  end  to  the  agreement 
which  he  has  deliberately  made  and  acted  upon.    It  is  said 
that  the  debtors  refuse  to  pay  to  Spillman  and  Spence; 
they  cannot,  however,  refuse  to  pay  to  a  receiver  appointed 
by  this  Court.     For  all  these  reasons,  without  imputing 
any  misconduct  or  impropriety  to  Amer,  and  not  making 
any  order  for  an  injunction  as  against  him,  which  might 
appear  to  have  that  effect,  I  am  of  opinion  that  I  must 
grant  a  receiver  to  get  in  the  outstanding  assets  of  the 
partnership. 


1854. 
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1854: 
4th  Nov. 

Practice, 
Change  of 
SoUcttor, 


An  order  of 
course  had  been 
obtained  at  the 
Rolls,  to  change 
the  solicitor  of 
two  of  the  De- 
fendants. 

The  solicitor 
was  a  mortga- 
gee of  certain 
sums  of  money 
to  which  these 
Defendants 
were  entitled 
in  the  cause ; 
and  by  the 
mortgage  deed 
there  were 
special  powers 
given  to  him 
to  conduct  the 
suit  on  their 
behalf.     On 
motion,  the 
order  of  the 
Rolls  dis- 
charged, with 
costs. 


JENKINS  V.  BRYANT. 

X  HIS  was  a  motion  to  discharge  an  order  of  coursei 
granted  at  the  Rolls  to  change  a  solicitor^  on  the  ground, 
that  at  the  time  the  order  was  applied  for,  the  special 
circumstances  under  which  the  solicitor  had  been  acting, 
were  not  disclosed  to  the  Secretary  at  the  Rolls. 

Mr.  Glasse  and  Mr.  W,  H.  Bennett^  in  support  of 
the  motion. 

It  appeared  by  the  evidence,  that  the  solicitor  was  a 
mortgagee  of  certain  shares  of  the  funds  in  Court  in 
the  cause,  and  the  mortgage  deed  contained  very  special 
provisions  as  to  the  conduct  of  the  suit  by  the  solicitor 
on  the  behalf  of  these  Defendants.  And  they  relied  on  a 
decision  at  the  Rolls,  where  a  similar  order  had  been 
discharged :  Richards  v.  Scarborough  Market  Com- 
pany (a). 

Mr.  Toller^  contra^  relied  on  the  hardship  of  the  case 
as  disclosed  by  the  evidence,  as  being  one  of  alleged  op- 
pression by  the  solicitor  on  the  client;  and,  as  being 
against  public  policy  that  a  Defendant  should  not  have 
the  option  of  employing  what  solicitor  he  chose  :  De 
Feuchires  v.  Dawes  (J). 


(a)  1 7  Beav.  83. 


(6)   1 1  Beav.  46. 
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The  Vice-Chan  CELLOR : 

Without  expressing  any  opinion  on  the  merits  of  the 
case,  of  which  at  present  I  can  know  nothing,  I  think 
it  clear  that  there  was  some  question  between  these  De- 
fendants and  the  solicitor  whom  they  had  employed,  as 
to  their  right  to  change  such  solicitor,  without  the  facts 
being  known  to  the  proper  officer  at  the  Rolls.  Instead 
of  this  question  being  decided  by  the  Court,  an  order 
of  course  was  obtained.  I  think  a  special  order  was 
necessary,  even  if  it  should  ultimately  appear  that  the 
parties  were  entitled  to  change  their  solicitor.  If  the 
officer  of  the  Master  of  the  Rolls  had  been  informed  of 
these  circumstances,  he  probably  would  not  have  granted 
the  common  order  of  course  ;  but  would  have  required  a 
special  application  to  the  Court  to  have  been  made. 


185i. 
Jenkins 

V, 

Bryant. 


Order  discharged,  with  costs. 
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1854: 
2nd  Dec. 

^TJsUng^^'  SMITH  V.  SMITH. 

On  a  suit  to  ap-  dY  a  marriage  settlement  made  in  the  year  1830,  cer- 

point  new  trus-  ^j,^  freeholds  and  leaseholds  and  a  sum  of  consols  were 
tees,  It  appeared        .        ,        ,  ,  i  o  i 

that  of  two  re-  assigned  to  three  trustees,  upon  the  usual  trusts.     Several 

maining  trus-      changes  of  trustees  had  been  made,  and  there  were  at 

riaire  settle-  "    P^^^^"^*  ^^^  trustees,  one  of  whom  had  absconded,  and 

ment,  one  had     was  out  of  the  jurisdiction.     The  original  settlement  was 

gone  out  of  the  j^g^  ^^^  ^  g^j^  jj^j  ^^^^  instituted  to  establish  the  trusts 

jurisdiction,  and 

the  other  was      according  to  an  authenticated  copy  of  the  settlement,  and 

willing  to  act.  for  the  appointment  of  new  trustees. 

Held,  that  a  ^^ 

vesting  order 

could  be  made        When  the  cause  came  on,  Mr.  Dauney,  for  the  Plain- 
to  vest  t  e  es-  ^jg*  asked  that  two  new  trustees  might  be  appointed  in 
cace  m  tne  new 
trustees  to  be  the  room  of  those  who  had  died,  and  of  the  one  who  had 

appointed,  for  gone  out  of  the  jurisdiction,  to  act  with  the  continuing 
was  vested  in  trustee,  and  that  the  freeholds  and  leaseholds  might  be 
the  continuing    vested  in  these  three  trustees  by  the  order  of  the  Court. 

and  absent  trus-  ^j^^  q^^^^^  ^^ ^  formerly  refused  to  make  such  an  order ; 

-  

In  re  Watts  (a),  and  Re  Flyers  Trust  (b) ;  but  it  was 

difficult  to  see  why  it  should  not  be  done.     It  was  clear 

that  under  the  34th  section  of  the  Trustee  Act,  1850, 

the  Court  had  jurisdiction ;  and  that  section  was  quite 

independent  of  the  10th  section. 

The  Vice-Chancellor  Turner  had  seemed  to  think  that 
these  sections  must  be  taken  together ;  but  the  real  inten- 
tion of  the  legislature  was,  by  the  34th  section,  to  provide 
in  general  for  any  case  which  might  not  come  within  the 
other  sections.  But  even  under  the  10th  section  a  vest- 
ing order  might  be  made  ;  the  first  part  of  the  section 

(a)  9  Hare,  106.  (6)  9  Hare,  220. 
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was  clear,  and  the  latter  part  of  the  section  was  not  meant  1854. 

to  control  and  confine  the  application  of  the  former  part, 
but  merely  to  exemplify  it.  If  this  clause  were  construed 
as  only  enabling  the  Court  to  vest  the  estate  of  the  trus- 
tee out  of  the  jurisdiction,  the  Court  might  thus  sever 
the  estate,  which,  if  done  by  a  trustee,  would  certainly 
be  a  breach  of  trust. 

Mr.  Torriano,  for  other  parties. 

[The  Vice-Chancellor  wished  to  consult  the  other 
Judges,  and  the  matter  stood  over  till  a  subsequent  day, 
when — ] 

The  Vice-chancellor  said  the  question  was,  whe- 
ther the  Trustee  Act,  or  that  part  of  it  which  authorized 
the  Court  to  make  a  vesting  order,  was  applicable  to  the 
case  of  two  or  more  trustees,  one  of  whom  was  out  of 
the  jurisdiction.  In  re  Watts^  Settlement  (a),  and  In  re 
Pli/er(b),  Sir  G.  J.  Tumet',  L.  J.,  then  Vice-Chan- 
cellor, declined  to  make  such  an  order.  His  Honor  had 
taken  pains  to  ascertain  what  was  the  practice,  and  he 
found  that  orders  of  this  kind  were  now  made  by  the 
Court,  the  Lords  Justices  themselves  concurring  in  that 
view,  and  making  such  orders.  It  must,  therefore,  be 
understood  that  there  was  no  longer  any  doubt  upon  the 
construction  of  the  act  in  this  respect,  and  the  Court 
would,  without  any  hesitation,  make  vesting  orders  under 
circumstances  such  as  in  the  present  case.  The  order, 
therefore,  would  be  to  vest  in  the  new  trustees  such  estate 
as  was  vested  in  the  continuing  and  absent  trustees. 
Order  accordingly. 

(a)  9  Hare,  106.  (6)  9  Hare,  220. 
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1854: 
2nd  Dec. 

Insolvent. 

Statutes.  HOLSGRAVE  v.  HEDGES. 

Judgment. 

By  the  7  Geo.  Jn  a  suit  to  administer  the  estate  of  a  deceased  insol- 
it  is  provided,*  ^^"^  ^'  appeared  that  the  Plaintiff's  father  became 
that  an  insol-      insolvent  in  1833^  and,  on  applying  for  his  discharge 

Tn  "hiTd'ii.'*'""  ^^^^^  ^^^  ^^*'  ^^  ^^"^  complied  with  its  provisions  by 
charge  shall        executing  the  usual  deed  assigning  all  his  property,  to 

execute  a  war-  which  he  was  then  or  might  thereafter  be  entitled,  to  the 
rant  of  attorney  .   ^   , 

to  authorize  the  assignees  appointed. 

entering  up  of 

a  judgment  By  the  57th  section  of  the  act,  it  was  provided,  that  the 

the'name  of  the  ''^solvent,  before  adjudication,  should  execute  a  warrant 

assignees.    An   of  attorney  to  confess  a  judgment  for  the  amount  of  the 

insolvent  was  debts  in  the  schedule,  and  the  Court  in  which  the  judg- 
discharged,  but  «»     o 

judgment  had     ment  should  be  so  entered  up  might  permit  execution  to 

never  been  en-  be  taken  out  thereupon,  when  the  insolvent  should  be  of 
he  then  died.  ability  to  pay  such  debts,  or  should  die  leaving  assets. 
On  a  bill  by  bis  The  insolvent  had  executed  this  warrant  of  attorney,  but 

personal  repre-  ^^  judgment  upon  it  had  been  entered  up.     He  afterwards 

sentative  the  •/     o  t  r 

interest  which     ^^^^9  leaving  an  interest  in  certain  leasehold  premises. 

the  insolvent       On  the  hearing, 
had  in  certain 

leaseholds,  of  ^^    Sidney  Smith  contended,  that  the  judgment  not 

Possessed,  were  baving  been  entered  up,  the  interest  of  the  insolvent  in 
eld  to  have       these  leaseholds  passed  to  his  personal  representative, 
passed  to  his  ,       .  .    i  . 

personal  repre-  ^^^  ^^^  ^^  "is  assignees. 

sentative,  and 

not  to  bis  assig-       Mr.  Maine,  for  the  executrix  of  the  father  of  the  in- 
solvent, under  whose  will  the  Plaintiff  claimed. 

The  Vice-Chancellor  said,  he  considered  that  the 
7  Geo.  4,  c.  57,  s.  57,  required  that  judgment  should  be 
entered  up  in  one  of  the  Superior  Courts  of  law  by  the 
assignees  of  an  insolvent  against  him,  and  until  that  was 


nees. 
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done  the  assignees  had  not  perfected  their  title  to  the 
insolvent's  estate;  and^  consequently,  as  that  had  not 
been  done  in  the  present  case,  the  Plaintiff,  the  personal 
representative  of  the  insolvent,  must  be  declared  to  be 
entitled  to  these  leaseholds,  and  the  assignees  and  the 
Defendant  must  assign  them  accordingly. 


1854. 


HOLSGRAVE 
V, 

Hedges. 


1854: 

24  &  25  Nov. 

and  1  Dec. 

Receiver. 

Joint  Stock 
Company, 

EVANS  „.  COVENTRY.  MufttfarUm. 

1  HIS  was  a  suit  instituted  by  certain  persons  on  behalf  a  bill  was  filed 
of  themselves  and  all  other  the  members  and  insured  in  by  persons 
the  societies  called  the  **  General  Benefit,  Health  and  insurers  in  a 
Life  Assurance  Society'*  and  "The  City  of  London  Loan  Loan  and  De- 

Society  and  Deposit  Bank,"  except  such  members  and  {^*    Associa^ 
^  ^  »  1  tion,  and  one  of 

insured  as  were  Defendants.    These  Defendants  were  the  whom  was  the 
trustees,  treasurer  and  managers  of  both  societies;  and  the  personal  repre- 
bill  prayed  in  effect  that  the  affairs  of  these  societies  might  deceased  in- 

be  wound  up,  and  a  manager  and  receiver  appointed  in  surer,  at  whose 

death  a  sum  of 
money  became  payable,  against  the  directors  of  such  association,  and 
who  were  also  the  directors  of  a  co-existent  association  or  assurance 
society,  the  funds  of  both  being  amalgamated  for  the  purpose  of 
having  the  affairs  of  these  associations  wound  up  and  terminated. 
On  motion  for  receiver  and  manager  in  the  interim : 
Held,  refusing  the  application,  that  a  Court  of  Equity   could 
not  take  upon  itself  the  burden  of  carrying  on  such  an  association ; 
and  that,  as  the  Plaintiff  on  the  record  had  inconsistent  and  con- 
flicting interests  in  the  funds  of  the  two  associations,  and   the 
original  shareholders  were  not  represented  at  all,  the  frame  of 
such  a  suit  did  not  warrant  the  Court  in  granting  a  receiver  until 
decree  (a). 

(a)    The   Reporter  is  in-  The  Reporter  has  therefore 

formed  that  the  Lords  Jus-  considered  it  still  useful  to 

tices  on  appeal  granted  the  report  the  case,  for  the  argu- 

receiver,   but  principally  on  ment   of  the   Court  on   the 

the  ground  of  imminent  dan-  pleadings   and   general  doc- 

ger,   which    was    very   little  trine, 
argued  in  the  Court  below. 
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the  meantime,  and  that  in  case  the  assets  should  be  in- 
sufficient to  answer  the  liabilities,  that  the  Defendants 
might  be  decreed  to  make  good  the  deficiency  to  the 
extent  of  50,000/.,  guaranteed  by  them,  under  the  cir- 
cumstances stated.     The  allegations   in   the   bill  were 
generally,  that,  in  the  year  1820,  the  first  society  was 
constituted  for  the  purpose  of  effecting  insurances  on 
lives  and  granting  weekly  allowances  during  sickness, 
annuities  in  old  age,  and  other  benefits,  according  to  rules 
issued  by  the  society.     That  in  the  same  year,  1820,  the 
second  society,  but  which  was,  in  effect,  a  branch  of  the 
same  society,  was  constituted,   with  the  same  officers 
and   managers,  for  the   purpose  of  receiving  sums  of 
money  as  deposits  and  for  granting  loans,  and  was  en- 
rolled under  the  5  &  6  Will.  4,  c.  23.     That  the  funds 
of  both  societies  were  intermixed.     The  bill   then  set 
forth  two  rules  of  the  first-mentioned  society.     The  first 
relating  to  insurances  against  sickness,  as  follows :   "  The 
premium  is  payable  monthly  during  the  life  of  the  mem- 
ber.    The  first  month's  premium  must  be  paid  on  ad- 
mission, and  all  other  payments  will  become  due  on  the 
first  monday  in  every  calendar  month,  and,  on  being  ap- 
proved of  by  one  of  the  society's  surgeons,  and  after 
having  received  a  free  receipt,  the  insured  will  become 
free,  and  from  thenceforth  he  will  be  considered  a  member 
of  this  society  so  long  as  he  continues  to  observe  these 
rules ;  but  six  month's  premiums  must  be  paid  before  the 
member  can  make  a  claim."     The  other,  as  to  life  insur* 
ances:  "The  premium  is  payable  monthly  during  the 
life  of  the  person  insured,  and  six  month's  contribution 
must  be  paid  up  before  the  society  is  liable  to  pay  the 
sum  insured  in,  the  first  month's  premium  must  be  paid 
on  admission,  and  all  after  payments  will  become  due  on 
the  first  monday  in  every  calendar  month.    In  cases  where 
the  premiums  are  paid  annually,  fifteen  days'  grace  will 
be  allowed  after  the  expiration  of  the  twelve  months  paid 
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for  before  the  insurance  shall  lapse  and  become  void,  and, 
on  being  approved  by  the  society's  surgeon  for  the  dis- 
trict in  which  he  resides,  and  after  having  received  a  free 
receipt,  the  insured  will  become  free  and  receive  a  policy, 
and  from  thenceforth  he  will  be  considered  a  member 
of  this  society  so  long  as  he  continues  to  observe  these 
rules."  That  the  Plaintiffs  had  severally  become  mem- 
bers of  these  societies,  and  having  paid  the  premiums  for 
sickness  and  insurance  for  certain  sums,  they,  in  con- 
sequence of  the  business  of  the  societies  having  ceased, 
claimed  that  these  sums  were  respectively  and  severally 
due  to  them.  One  of  the  members,  a  Mrs.  Woolgar^ 
having  died,  a  sum  of  25L  became  due  to  her  personal 
representative,  George  Richard  Woolgar,  one  of  the 
Plaintiffs,  and  the  bill  set  out  a  correspondence  between 
the  personal  representative  and  the  directors,  which  ter- 
minated by  the  following  letter  from  a  Mr.  Shepherd, 
a  clerk  of  the  directors,  to  the  said  Mr.  Woolgar : — 
"Sept.  15th,  1854 — Sir, — The  secretary  having  left  the 
office  in  considerable  embarrassment,  an  actuary  of  emi- 
nence is  about  to  be  engaged  to  ascertain  the  amount  of 
his  defalcation,  and  on  making  his  report,  which  it  is 
hoped  will  be  in  ten  days  or  a  fortnight  at  furthest,  it 
will  be  laid  before  the  claimants,  and  their  directions 
taken  as  to  the  best  mode  of  winding  up  tlie  society J^ 
The  bill  then  charged  the  Defendants  with  gross  negli- 
gence in  allowing  the  secretary  to  have  the  control  and 
management  of  the  funds  and  monies  of  the  society,  and 
praying  to  the  effect  before  mentioned.  The  answer  of 
the  Defendants,  amongst  other  things,  denied  that  the 
two  societies  were  amalgamated,  but  alleged  that  they 
were  distinct;  they  denied  culpable  negligence  and  the 
guarantee  before  alluded  to,  and  insisted  that  the  interests 
of  the  Plaintiffs  were  distinct  and  separate,  and  that  the 
interests  of  the  proprietors  of  the  said  insurance  com- 
pany were  altogether  distinct  from  those  of  the  members 


1854. 


Evans 
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of  the  loan  society ;  and  that  the  interests  of  the  creditors 
by  insurances,  and  the  other  creditors  of  the  said  insur- 
ance company,  were  altogether  distinct  from  and  conflict- 
ing with  the  interests  of  the  proprietors  of  that  company ; 
and  alleging  an  improper  frame  of  suit  and  multifarious- 
ness. A  motion  was  now  made  for  an  injunction  and 
a  manager  and  receiver,  and  much  conflicting  testimony 
was  produced  as  to  the  allegations  in  the  bill  and  answer. 


Mr.  Anderson  and  Mr.  Geo.  W.  Collins  in  support  of 
the  motion. 

Mr.  Elderton  and  Mr.  Selwyn  for  the  several  Defend- 
ants. 

Mr.  Anderson  in  reply  (a). 


Ist  Dec. 
Judgment. 


The  principal  cases  cited  were  Clement  v.  Bowes  (ft) ; 
Reeve  v.  Parkins  (c) ;  Horsier/  v.  Fawcett  (d) ;  Cock- 
hum  V.  Thompson  (e). 

The  Vice- Chancellor  said,  this  is  a  bill  filed  by 
seven  persons  alleging  themselves  to  be,  and  I  believe  it 
is  not  in  controversy,  being  individuals  who  have  effected 
insurances  in  this  society,  and  the  representative  of  a 
deceased  insurer.  The  bill  is  filed  on  behalf  of  them- 
selves and  all  other  members  and  insured  in  the  societies 
called  the  "  General  Benefit,  Health  and  Life  Assurance 
Society"  and  "  The  City  of  London  Loan  Society  and 
Deposit  Bank."  And  the  Defendants  are  seven  persons, 
alleged  to  be,  at  least  six  of  them  are  alleged  to  be. 


(a)  The  arguments  are 
stated  in  the  Vice-Chan- 
cellor's judgment. 

(6)  1  Drew.  684. 


(c)  2  Jac.  &  W.  390. 

(rf)  16  Law  J.  (N.S.)  457. 

(e)  16  Ves.  321. 
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directors,  and  John  Brydie  the  seventh.  He,  it  appears, 
was  the  secretary,  and  has  absconded,  having  possessed 
himself  of  and  misapplied  some  of  the  funds  of  this  society 
or  of  the  societies.  The  motion  is  for  a  receiver.  When 
the  application  was  first  made  to  me,  I  declined  to  make 
any  order  at  that  time,  and  I  suspended  the  making  of  an 
order  at  the  time  upon  this  ground : — It  appeared  to  me 
that  this  bill,  being  for  the  benefit  of  a  great  number  of 
persons  who  all  or  most  of  them  were  in  humble  circum- 
stances, that  it  would  of  course  be  a  great  object  not  to 
stop  the  operations  of  the  society,  if  there  witis  the  least 
chance  of  its  being  carried  on.  If  I  interfered,  by  grant- 
ing a  receiver,  I  must  necessarily  stop  all  its  operations, 
and  I  wished  to  be  entirely  satisfied  before  I  entertained 
the  question,  that  there  was  no  reasonable  chance  that 
the  operations  of  the  society  could  be  carried  out. 
Therefore,  I  directed  the  motion  to  stand  over  until  the 
answer,  which  was  coming  in,  and  which,  I  considered, 
might  throw  some  light  on  the  true  facts  of  the  case. 
The  answer  has  since  come  in,  and  I  am  quite  satisfied 
upon  that  answer,  as  well  as  from  the  evidence  which 
has  been  adduced  and  admitted  on  the  part  of  the  Plain- 
tiffs, that  there  is  no  reasonable  hope,  no  ground  of  ex- 
pectation or  of  hope  that  this  society  can  be  carried  on 
successfully  and  effectually.  The  motion,  therefore,  now 
comes  on  to  be  determined  upon  the  merits  and  nature  of 
the  case.  Now  the  bill  prays  relief  in  terms  which  render 
it  somewhat  doubtful,  perhaps,  what  is  intended  to  be 
asked  at  the  hearing  of  the  cause  by  way  of  decree. 
But  this  at  all  events  is  clear,  that  unless  I  can  now  see 
grounds  for  considering  that  I  can  make  a  decree  when 
the  cause  comes  on  to  be  heard,  which  will  have  the 
effect  of  winding  up  this  concern  and  distributing  all 
the  fiinds  amongst  the  persons  entitled  to  those  funds, 
unless  I  say  I  can  see  that  that  can  be  done  in  the  suit 
as  originally  constituted,  I  ought  not  to  grant  a  receiver ; 
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because  a  receiver  can  only  be  properly  granted  for  the 
purpose  of  getting  in  and  securing  funds,  which  this 
Court,  at  the  hearing  or  in  the  course  of  the  cause,  will 
have  the  means  of  distributing  amongst  the  persons  en- 
titled to  those  funds. 


The  bill  prays  for  an  account  of  the  monies  and  funds 
belonging  to  the  societies,  that  is,  the  two  societies,  and 
of  the  application  of  them ;  and  then  it  prays  specifically, 
that  these  Defendants,  six  being  or  alleged  to  be  di- 
rectors, and  the  seventh  the  secretary,  who  has  absconded, 
"That  those  Defendants  may  be  declared  personally  liable 
for  any  loss  which  has  accrued  to  the  funds  of  the  said 
societies  or  either  of  them  by  reason  of  the  default  of  John 
Brydiey  Then  it  prays,  "That  if  the  funds  of  the  said  so- 
ciety now  forthcoming,  exclusive  of  what  the  Defendants 
or  any  of  them  are  liable  to  pay  on  account  of  the  said  de- 
fault of  the  said  John  Brydicy  are  insufficient  to  meet  and 
satisfy  the  claims  on  the  said  society  respectively,  the 
Defendants  may  be  declared  liable  to  make  good  the 
same  to  the  amount  of  50,000Z.  so  guaranteed  by  them." 
So  far,  those  three  sections  of  the  prayer  are  clear  and 
distinct,  to  make  a  decree  against  the  directors,  who  are 
alleged  to  have  been  guilty  of  a  default,  which  default 
has  occasioned  a  loss  to  the  societies.  Then  comes  the 
fourth  section,  which  prays,  "  That  the  accounts  of  the 
said  societies  may  be  investigated,  and,  if  necessary,  the 
affairs  of  the  said  societies  may  be  wound  up."  In  con- 
nection with  that  comes  the  fifth  section  of  the  prayer, 
"  That,  in  the  meantime,  the  conduct  and  management 
of  the  said  societies  may  be  taken  under  the  protection 
of  this  Honourable  Court;  and  that  a  proper  person 
may  be  appointed  manager  and  receiver  thereof  respec- 
tively, and  to  get  in  the  outstanding  assets.*'  Taking 
those  two  sections  together,  it  comes  to  this, — ^if  ne- 
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cessary,  (the  Plaintiffs  have  already  asked  a  decree  against 
the  Defendants  for  their  liability  in  respect  of  their  neg- 
lect) they  say;  if  necessary  to  wind  up  the  whole  con- 
cern,  and  for  that  purpose  in  the  meantime,  until  you 
can  wind  it  up,  and  that  only  in  the  event  of  its  being 
necessary  to  wind  it  up  under  the  protection  of  the  Court 
of  Chancery,  take  the  management  and  conduct  of  these 
two  societies  under  the  Court's  protection,  and  appoint 
a  person  who  shall  be  the  manager  and  receiver  of  the 
societies,  and  shall  get  in  the  outstanding  assets.     One 
thing  is  clear,  that  that  being  the  only  part  of  the  prayer 
which  relates  to  a  receiver,  the  Court  is  asked  upon  the 
footing  of  its  being  necessary  to  wind  up,  that  is,  to  make 
a  decree  to  wind  up  and  dissolve  these   societies,  to 
settle  all  their  affairs,  to  get  in  all  that  can  be  got  of  the 
ssset8,and  make  those  pay  who  may  turn  out  to  be  liable; 
&nd  when  the  funds  have  been  got  at,  to  divide  them 
amongst  the  various  classes  of  persons  and  the  various 
individuals  interested  in  those  funds.  '  It  is  only  upon 
the  footing  of  such  a  decree  that  a  receiver  could  be 
disked ;  therefore,  as  might  be  expected  from  the  skill 
and  experience  of  the  draughtsman,  it  is  only  upon  that 
footing  that  a  receiver  is  asked ;  and  the  motion  now  is, 
that  a  receiver  may  be  appointed  to  manage  the  affairs  of 
these  societies  in  the  meantime.     I  do  not  think  that  I 
should  grant  a  receiver  of  that  kind ;  as  I  observed  on  a 
former  occasion,  this  Court  cannot  take  upon  itself  the 
management  of  a  concern  of  this  kind.     This  Court  can- 
not keep  an  office  for  receiving  deposits  from  persons,  or 
lending  it  out  on  loans,  or  receiving  premiums  on  policies; 
and  then  paying  to  the  representatives  of  persons  who 
may  from  time  to  time  die  whilst  this  suit  is  pending.    It 
is  quite  out  of  the  question,  that  this  Court  can  manage 
such  an  institution  as  this  even  ad  interim.     It  would  not 
do  it  for  the  period  that  may  elapse  from  the  filing  of  the 
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bill  to  the  final  decree  in  the  cause^  nor  for  a  single  year, 
or  a  months  or  a  week.     Having  prayed  in  that  manner 
that  a  receiver  shall  be  appointed  until  such  winding-up 
shall  take  place,  the  sixth  paragraph  of  the  prayer  is  for 
an  injunction  to  restrain  the  Defendants  from  getting  in 
any  of  the  assets  of  the  concern.     That  is  connected  in 
fact  with  the  appointment  of  a  receiver,  and  I  may  observe 
with  respect  to  that,  that  of  course  the  appointment  of  a 
receiver,  (if  a  receiver  were  appointed,)  would  of  itself 
operate  as  an  injunction ;  and  it  would  not  be  necessary, 
if  a  receiver  were  appointed,  to  go  on  and  grant  an  in- 
junction in  terms ;    but  where  trustees  or  persons  in  a 
fiduciary  character  have  misconducted  themselves,  then 
the  Court  will  oflen  grant  an  injunction  as  well  as  a  re- 
ceiver, not  because  an  injunction  is  necessary  to  prevent 
a  party  from  receiving  when  a  receiver  is  once  appointed, 
but  for  the  purpose  of  marking  its  sense  of  the  conduct 
of  the  parties  who  have  so  misconducted  themselves. 
Until  an  investigation,  it  is  impossible  for  the  Court  to 
know  whether  they  have  misconducted  themselves  or  not ; 
now  I  do  not  forget  the  argument  upon  a  former  occasion, 
by  which  it  was  urged  that,  in  an  institution  of  this  sort, 
the  directors,  as  a  matter  of  course,  lend  the  monies 
out  instead  of  investing  them;    that  it  is  the  ordinary 
way  in  which  these  societies  turn  their  money  to  account. 
But  even  if  that  were  so,  though  I  can  hardly  say  there 
has  not  been  misconduct  or  non-investment,  yet  at  pre- 
sent,  until  there  has  been  an  investigation,  I   do   not 
know  what  the  funds  were  which  ought  to  have  been 
invested,  and  what  the  conduct  of  the  Defendants  in  this 
respect  has  been.    That  would  be  a  sufficient  reason  why, 
if  I  granted  a  receiver,  I  should  accompany  it  by  granting 
an  injunction;  but  I  do  hot  observe  any  allegation  that  the 
Defendants  mean  to  part  with  any  of  the  funds,  or  which 
imputes  any  intention  to  misapply  the  funds  they  have 
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got  Whatever  may  turn  out  to  have  been  their  negli- 
gence, for  that  is  the  utmost  of  the  misconduct, — they  left 
the  management  of  affairs  in  the  hands  of  Brydie ;  and 
although  it  may  be  these  gentlemen  are  personally  liable, 
of  course  I  say  nothing  upon  that  subject  now :  there  is 
no  imputation  of  want  of  integrity  on  the  part  of  any  one 
of  these  gentlemen  except  Brydie^  nor  any  imputation 
of  insolvency  suggested.  It  has  been  shown,  and  pro- 
bably with  a  great  deal  of  truth,  that  they  are  persons 
of  very  limited  circumstances ;  but  that  is  no  ground  for 
an  injunction:  and  with  that  observation  I  dismiss  the 
sixth  paragraph  of  the  prayer.  The  seventh  and  eighth 
are  merely  general,  that  all  proper  accounts  may  be  taken 
and  directions  given,  and  for  general  relief.  That  is  the 
form  of  the  bill  upon  which  this  application  is  made. 
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Now  as  to  these  societies,  which  I  think  were  founded 
about  the  year  18S0,  at  least  the  first  of  these  two  societies, 
if  they  are  to  be  treated  as  two,  (and  I  must  observe  that 
the  bill  throughout  treats  them  as  two,  although  it  alleges 
they  are  parts  of  one  and  the  same,  it  speaks  of  them  as  two 
Societies  ;  that  is  a  mere  question  of  words,  and  I  should 
^ot  lay  any  stress  upon  it,)  it  appears  that  the  insurance 
%ociety  was  founded  in  the  year  18^,  and  was  what  I  may 
c^ll  a  joint  stock  company,  constituted  of  persons  agreeing 
^o  take  shares  in  the  company.     The  capital  was  to  be 
clivided  into  fifty  thousand  shares  of  \l.  each,  making  a 
c:apital  of  50,000/.     It  was  an  ordinary  joint  stock  com- 
pany of  proprietors,  like  many  other  insurance  offices  of 
a  much  greater  scale  of  operations,  and  in  that  sense,  the 
members  of  it  are  the  persons  who  take  shares.     The 
l)usiness  of  this  company,  according  to  the  terms  of  the 
deed  of  settlement,  was  the  business  of  granting  insu- 
rances ;  and  insurances  of  two  classes,  the  one,  insurance 
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which  provides  for  the  contingency  of  sickness  in  the 
insured,  and  the  other  to  provide  for  the  death  of  the 
insured,  the  former  being  less  usual  in  insurance  societies 
than  the  latter,  but  still  leaving  the  matter  a  joint  stock 
company,  not  in  the  sense  of  its  being  a  mutual  insu- 
rance company ;  what  I  have  always  understood  that 
to  be  is^  where  a  number  of  persons  combine  together 
and  say,  each  of  us. will  insure  the  other,  that  is,  every 
one  is  insured,  and  every  one  of  them  is  an  insurer  on  all 
the  rest.  That  is  what  I  understand  to  be  mutual  insu- 
rance. However,  that  again  is  a  mere  question  of  words ; 
it  is  not  necessary  to  dwell  upon  it.  This  therefore  does 
not  appear  to  have  been  a  mutual  insurance  society.  It 
is  a  joint  stock  company,  in  which,  properly  speaking, 
the  proprietors,  which  is  a  term  the  deed  applies  to  them, 
or  the  shareholders,  which  is  a  term  which  may  be  pro- 
perly applied  to  them,  or  the  members,  which  is  a  term 
which  might  with  equal  propriety  be  applied  to  them,  are 
the  persons  who  take  the  shares  in  the  joint  stock  of  the 
company.  The  insured,  in  any  proper  sense  of  the  word, 
are  neither  proprietors,  nor  shareholders,  nor  members  in 
any  correct  sense  of  the  term,  and  it  appears  that  the 
regulations  which  the  directors  made,  as  to  the  terms 
and  forms  upon  which  insurances  should  be  cfiected, 
speak  in  terms  of  the  persons  insured,  as  being  mem- 
bers. That  is  to  say,  when  A.  JB.,  who  is  no  member 
at  all,  shall  have  effected  an  insurance,  you  then  give 
him  what  is  called  a  ''free  ticket"  (what  the  use  of 
it  is  I  do  not  know),  and  he  then  becomes,  according 
to  these  regulations,  when  he  has  paid  up  his  pre- 
miums, a  member  of  this  society.  That  is  the  regu- 
lation of  the  directors.  They  may  choose  to  use  the 
word  "members,"  but  we  must  not  confound  the  sub- 
stance of  the  thing  because  they  have  confounded  the 
term.     They  are  no  more  members  than  I  am  a  member. 
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Tbey  become  creditors  in  the  event  that  has  happened, 
whioli  entitles  them  either  to  receive  a  pension  or  annu- 
ity during  sickness,  or  their  representatives  to  receive  a 
giverm  sum  upon  the  death  of  the  insured.  But  they  are 
not  in  that  sense  properly  speaking  '' members."  At  the 
sam^  time  the  directors  have  thought  fit  to  apply  that  term 
in  the  regulations,  and  therefore  I  must  assume  that 
that  term  in  its  incorrect  and  improper  sense,  in  its  modi- 
fied sense,  is  to  be  applied  to  them. 
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It  appears  that  after  a  certain  time,  several  years  after 

the    institution  of  the  insurance  society,  in  1838,  many 

of  the  persons,  if  not  all  the  persons,  who  were  concerned 

in  this  insurance  society,  thought  it  would  be  expedient 

to  establish  another  society,  which  they  called  the  "  City 

of  London  Loan  Society  and  Deposit  Bank,"  the  nature 

of  ^which  was  to  be  this,  they  were  to  receive  deposits 

from  individuals  who  chose  to  deposit  money  with  them, 

receiving  a  certain  rate  of  interest  for  the  deposit,  and 

the  company  were  to  lay  out  those  monies  thus  received 

by  Way  of  deposit,  in  loans  to  individuals  who  might 

choose  to  borrow,  and  to  whom  the  directors  might  think 

"^  ^  lend,  and  receive  a  higher  rate  of  interest,  so  as  to 

produce  some  benefit  and  profit.     That  was  the  nature 

of  the  "  City  of  London  Loan  Society  and  Deposit  Bank," 

^^'^oh  it  was  stated  was  instituted,  I  think,  about  1838- 

Th  .       . 

"ere  was  no  deed,  as   I  understand,  constituting  the 

^^     society   and   deposit  bank.      1    am  not  informed 

^^ther  there  was  ever  any  meeting  of  the  proprietors 

^ne  insurance  society  to  constitute  such  a  branch  of 

^^^^  society ;  I  think  the  Defendants  say  there  was  not. 

^^Ve  nothing  to  show  me  there  was ;    but  it  appears 

^^    Mr.  Tidd  Pratt,  who  was  the  barrister  appointed 

**  ^hat  purpose,  had  laid  before  him  certain  regulations 

tliis  "City  of  London  Loan  Society  and  Deposit 
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Bank/'  as  a  totally  distinct  society,  which  he  appears  to 
have  signed ;  the  effect  of  which  rules  was  this,  that  there 
were  to  be  deposits  made  by  those  who  chose  to  deposit 
money^  not  only  by  persons  who  were  insured  in  that 
society,  but  by  others.  It  is  true,  there  was  nothing  to 
prevent  any  of  the  insured  in  the  one  society,  depositing 
money  in  the  other.  They  might,  therefore,  be  all,  and 
probably  were  to  a  great  extent,  strangers  altogether  to  the 
insurance  society.  They  deposited  monies  and  then  those 
monies  were  to  be  laid  out,  and  the  loans  were  to  be  re- 
paid monthly  or  by  periodical  instalments,  with  interest 
upon  the  amount  that  was  due ;  and  then  those  regulations 
provide,  not  as  one  would  expect  they  would,  that  the 
persons  who  were  the  members  of  that  society  were  to  be 
the  persons  whose  money  was  deposited  and  made  use 
of,  nor  any  persons  who  were  shareholders  in  it,  because 
there  were  no  shareholders,  nor  any  persons  who  were 
contributors  other  than  the  depositors,  because  there 
were  none  such,  but  the  members  were  to  be  the  per- 
sons to  whom  the  loans  were  made.  This  appears  to 
me  to  have  been  one  of  the  most  extraordinary  pro- 
visions that  ever  it  occurred  to  a  man*s  mind  to  suggest 
or  to  approve, — that  if  a  society  should  lend  its  money 
to  ii.  or  B.  or  C.  or  any  stranger,  that  those  strangers 
are  to  be  the  members,  and  the  sole  members  of  that  so- 
ciety. However,  I  am  not  to  deal  with  the  merits  of 
these  rules,  nor  to  seek  to  revise  them. 


The  bill  represents,  at  least  if  not  represented  by  the 
bill,  it  is  at  the  bar,  and  no  doubt  correctly  so,  that  not 
only  after  the  institution  of  the  "  City  of  London  Loan 
Society  and  Deposit  Bank,"  in  1838,  were  the  monies  lent 
out,  but  long  before  that  the  monies  of  the  insurance  society 
were  accustomed  to  be  lent  out  on  loan,  and,  indeed,  in 
the  printed  title  of  the  documents  and  papers  used  by  the 
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insurance  society,  they  call  themselves  not  the  "  General  1854. 

Benefit,  Health  and  Life  Insurance  Society/'  which  is 
the  title  which  belongs  to  it,  but  "  The  General  Benefit, 
Health  and  Life  Insurance  Society,  and  Loan  Society,''      Coventry. 
or  some  such  a  title  as  that,  calling  themselves  a  loan 
society  in  the  printed  headings  to  the  documents  which 
they  used.     That  is  another  strange  and  unaccountable 
circumstance,  but  so  it  is.      In  short,  I  suppose  the  truth 
iS)  that  whether  you  regard  the  composition  and  settle- 
ment of  the  society  or  of  the  societies,  or  whether  you 
regard  the  result  which  has  arisen  firom  Mr.  Brt/die's  de- 
falcation, I  am  afraid  this  is  only  one  of  a  great  number  of 
iostances  of  the  same  kind,  showing  how  little  these  insti- 
tudons  are  established  upon  sound  and  well  considered 
principles  in  the  outset ;  and  how  very  apt  they  are  to  get 
into  a  course  of  management  which  incurs  great  peril  to 
those  who  have  anything  to  do  with  them.     Now  then 
^^  find  this,  that  whether  we  regard  the  two  societies  as 
distinct  societies,  or  regard  them  as  branches  of  one  and 
A^    same  society,   (though  their  connection  with  each 
other  I  am  at  a  loss  to  see,  except  it  may  be  that  the 
sAEQe  persons  managed  them  both,)  but  assuming  them 
^  be,  as  is  contended  for  by  the  Plaintiffs,  branches  of 
the  same  society,  what  have  we  ?  of  the  one  branch,  the 
members  are  said  to  be  the  persons  insured ;  and,  it  is 
intended  before  me,  that  those  I  am  to  regard  as  the 
only  members  of  that  branch  of  the  society ;  and  of  the 
B^ond,  that  is  the  loan  and  deposit  branch,  that  I  am 
^    iregard    as    members   the  persons  who  are  the  in- 
dividuals to  whom  loans  have  been  made.    So  that  if  the 
^^o  societies  are  to  be  regarded  as  branches  of  one  and 
"J©  same  company  or  partnership,  I  have  two  classes  of 
members,  the  one,  the  persons  insured  in  the  one  branch ; 
^^^  the  other,  the  persons  to  whom  monies  have  been 
ient.    But  then,  besides  those  persons  who,  in  that  view. 
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answer  the  description  of  members^  are  there  no  other 
classes  of  persons  who  are  at  least  as  deeply  interested 
in  the  funds,  the  concerns  and  operations  of  this  so-* 
ciety  or  these  societies,  as  those  who  are  thus  to  be  re- 
garded as  members  ?  First,  there  exists  a  class  of  per- 
sons, not  represented  in  the  pleadings,  who  were  the 
original  proprietors,  and  in  that  sense  the  original 
members,  and  the  only  real  members  of  the  insurance 
branch  of  the  society,  namely,  the  persons  who  are  the 
holders  of  shares.  Secondly,  I  have  got  persons  whose 
money  having  been  deposited  by  them  in  relation  to  the 
second  branch  of  the  society,  forms  part  of  the  aggregate 
fund,  and,  as  it  is  contended,  may  constitute,  if  not  the 
whole,  a  very  considerable  portion  of  those  funds  which 
I  am  called  upon  to  deal  with  in  the  suit,  and  of  which 
I  am  asked  by  this  notice  of  motion  to  appoint  a  receiver. 
Again,  if  I  regard  the  persons  who  being  insured  in  the 
first  branch  of  the  society  are,  in  that  sense,  to  be  re- 
garded as  members,  I  find  them  split  into  two,  at  least, 
distinct  classes,  having  totally  distinct  interests,  and  which 
must  come  into  conflict ;  I  mean,  persons  who  represent 
deceased  insurers,  who  are,  according  to  the  regulations 
of  the  society,  entitled  to  demand  a  present  payment,  as 
representing  deceased  insurers  ;  and  others  who,  having 
insured  their  lives,  and  being  still  in  existence,  would  go 
on  paying  their  premiums,  and  have  gone  on  paying  up  to 
this  time,  and  who,  continuing  to  do  so,  would  have  a 
right  to  say,  we  are  interested  in  having  a  portion  of  the 
funds  given  to  us  in  respect  of  what  we  have  contri- 
buted, just  as  much  as  that  individual  who  is  dead,  and 
whose  representatives  are  now  claiming.  There  is  thus 
a  conflict  of  interest,  and,  it  appears  to  me,  there  is  no 
end  of  it.  It  is  true  there  is  one  common  interest  which 
it  is  apparent  all  have.  No  doubt  all  have  a  common 
interest  in  that  which  is  common  to  all^  and  this  presses 
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of  the  funds.     And  if  I  could  find  any  way  to  secure  p 

the  fundsy  I  certainly  have  the  strongest  inclination  to  v, 

do  so,  because  it  must  be  for  the  common  benefit.  But  Coventry. 
before  I  appoint  a  receiver  of  these  funds  I  must  con- 
sider whether,  as  this  suit  is  now  constituted,  I  could 
ever  make  a  decree  for  the  proper  distribution  of  these 
funds,  that  is,  to  wind  up  the  affairs  of  these  societies. 
It  appears  to  me,  that,  in  this  suit,  I  could  not  do  so.  I 
feel  the  strongest  inclination,  and  that  inclination  is  of 
course  strengthened  by  the  circumstance,  that  the  ten- 
dency of  modern  legislation  and  of  the  recent  general 
orders  has  been  to  relieve  one  from  technical  difficulties 
in  these  matters.  I  confess  my  own  individual  inclina- 
tion would  be,  to  the  very  utmost  limit  of  those  new  re- 
gulations, to  get  over  technical  difficulties.  But  these 
are  really,  in  the  proper  sense  of  the  term,  a  substantial 
and  an  insuperable  difficulty  in  the  way  in  which  the 
present  suit  is  constituted.  I  wish  it  to  be  understood  in 
saying  this,  that  I  do  not  consider  the  institution  of  this 
suit  is  by  any  means  a  matter  which  was  not  really  almost 
necessary,  as  arising  out  of  the  nature  of  the  case.  The 
greatest  skill  and  the  greatest  experience  have  been  ap- 
plied in  the  framing  of  the  bill,  and,  I  say  it  unfeignedly, 
it  is  no  slip,  no  carelessly  drawn  bill.  But,  it  appears 
to  me,  that  those  difficulties  are  insuperable  as  the  bill  is 
now  framed.  It  is  a  suit  by  persons  in  the  position  of 
creditors  of  a  joint  stock  company.  That  is  really  the 
nature  of  the  suit  and  of  the  character  of  the  Plaintiffs, 
giving  to  them  the  character  which  the  Plaintiffs  insist  I 
ought  to  give  them,  that  is,  not  to  look  at  the  word  mem- 
bers here  as  meaning  any  other  than  persons  who,  ac- 
cording to  the  rules,  are  members,  namely,  the  insured. 
They  are  in  no  other  situation  than  that  of  creditors 
of  the  concern.     They  may  have  a  right  to  recover  as 
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against  these  directors,  or  they  may  have  a  right  to  re- 
cover as  against  the  whole  body  of  shareholders,  all  the 
funds  that  are  now  realizable,  or  all  the  funds  for  which 
any  negligent  director  or  directors  who  have  misconducted 
themselves  may  be  liable.  But,  after  all,  look  at  it  in 
which  way  you  will,  it  literally  comes  to  this,  that  there 
being  a  joint  stock  company,  constituted  in  the  ordi- 
nary way,  divided  into  so  many  shares,  those  shares  taken 
by  so  many  persons,  numerous  or  few,  those  individuals 
being  the  proprietors  of  this  company,  certain  persons 
who  in  course  of  their  dealings  became  creditors,  that  is, 
who  allege  they  are  entitled  out  of  these  funds  to  receive 
certain  sums  of  money,  seek  to  have  the  concerns  of  the 
company  wound  up,  and  the  money  divided  amongst 
them,  and  then  those  persons  (if  you  look  at  them  all) 
are  persons  who  on  the  face  of  it  have  directly  conflicting 
interests.  To  some  it  may  be  of  the  greatest  importance 
that  the  thing  should  not  be  wound  up.  To  others,  that 
it  should  be  wound  up.  To  some  that  the  funds  should 
be  distributed  in  the  first  instance  to  repay  the  depositors 
in  the  second  branch,  the  sums  which  they  deposited; 
another  class  of  insured,  or  rather  the  representatives  of 
deceased  insurers,  insisting  that  the  first  application  of 
the  money  should  be  to  them.  Another  class  of  insured 
persons,  who  are  annuitants  during  sickness,  contend- 
ing, and  no  doubt  contending  with  a  great  deal  of  ap- 
parent reason,  that  the  sick  ought  to  be  the  first  objects 
of  the  society,  and,  therefore,  ought  to  have  some  share. 
A  great  many  more  extended  observations  might  be  made 
upon  the  nature  of  this  concern  and  the  nature  of  this 
suit ;  but  what  I  have  said  I  think  will  be  sufiicient  to 
explain  the  grounds  upon  which  I  find  myself  under  the 
necessity  of  declaring  that  I  cannot,  in  this  suit  so  con- 
stituted, grant  a  receiver.  The  motion  was  therefore 
refused. 


CASES    IN    CHANCERY.  91 

1854: 
2drd  Nov. 
2l8t  Dec. 

Interest  an 
Simple  Contract 
Debt. 
MILDMAY  V.  METHUEN.  Statutes. 

IN  an  administration  suit  a  claim  had  been  carried  into  Interest  at  41. 

die  Master's  Office  by  a  builder,  for  having,  under  a  P®^  ?f"''  T'^"^ 

•^  °  be  allowed  on 

written  contract,  dated  the  27th  June,  1846,  altered  and  the  amount  of 

rebuilt  parts  of  the  testator's  mansion-house  and  offices,  a  demand  for 

and  the  amount  being  disputed  by  the  executors,  various  \Q\yQ^y  j^  an 

proceedings  were  had  at  law,  and  before  the  Master,  to  administration 

Ascertain  the  amount  due.     By  the  contract  it  was  stipu-  ^"''»    ,™    , 

time  when  the 

lated  that  the  builder  should  be  paid  within  six  months  demand  for  in- 
r  an  architect  should  certify  that  the  buildings,  &c.,  Merest  was 
been  completed  and  perfected,  according  to  the  con- 


;  but  no  such  certificate  had  been  ever  made.  Sub- 
quently  the  Vice-Ghancellor,  in  Chambers,  referred  the 
question  to  an  eminent  architect  and  builder,  to  certify 
^Wliat  he  considered  should  be  the  amount  payable  by  the 
fitator's  estate.  A  report  had  in  consequence  been  made 
him,  certifying  that,  in  his  opinion,  a  deduction  of 
^»^06/l  lOs.  6d.  should  be  made  from  the  amount  of  the 
original  demand,  being  10,097/.  2s.  6d.  The  claimant 
"^  given  notice  of  demand  for  payment  and  interest. 
*  le  other  material  facts  appear  in  the  judgment 

On  the  question  coming  on  for  further  consideration 
^m  Chambers, 

Mr.  Olasse  and  Mr.  Jessell,  for  the  creditor,  contended 
^t,  under  the  3  &  4  Will.  4,  c.  42,  s.  28(a),  the  creditor 

(a)  Sect.  28,  "  And  be  it  otherwise,   the  jury  on  the 

^^ther  enacted,  that  upon  all  trial  of  any  issue,  or  on  any 

^^bts  or  sums  certain,  pay-  inquisition  of  damages,  may, 

^Me   at   a    certain    time    or  if  they  shall  think  fit,  allow 

Vol,  III.  I 
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MlLDMAT 

Mbthuem. 


was  entitled  to  5Z.  per  cent  interest  on  his  demand  from 
the  time  of  his  notice,  as  if  the  claim  had  been  esta- 
blished before  a  jury  at  Common  Law,  and  that  5^  per 
cent  was  the  current  rate  of  interest 


Mr.  Baily  ^ipd  Mr.  Beavan,  &r  the  fefcpcutors,  contrd, 
contended  that  the  debt  was  upascert^ed^  and  therefore 
no  interest  could  be  claimed.  At  ai^y  ra|^  ^at  the  current 
rate  of  interest  ipentioned  in  the  ^8di  seption  of  the  Act 
could  only  be  construed  to  mean  such  ^ate  of  interest  as 
was  recognized  by  this  Court,  viz.,  4Z.  per  cent 


The  Vice-Chancellor. 

Jn  this  case,  th^  Plaintiff  Mildmay  wa3  employed  w- 
der  a  contract  stipulating  for  the  performance  of  certain 
wor)cs,  and  he  had  a  legal  demand  oa  the  D^efendant*s 
estate.  This  was  in  January,  1850.  The  clain\^t  gave 
pojtice  to  the  executors  of  Lprd  Methuen  that  he  required 
paymyei^  and  would  claim  interest  on  the  amount  The 
decree  was  dated  the  2nd  March,  1850.  The  question 
now  is, — whether  by  virtue  of  the  demand  of  payment, 
and  notice  of  his  claim  for  interest,  the  claimant  is  entitle4 
to  interest  from  the  date  of  the  notice  ?  and  that  depends 
upon  t)ie  question,  whether  the  28th  section  of  3  /&  4^ 
WiU.  4,  f;,  42,  appUes.   Now  that  section  applies  ]tp  debts 


interest  to  the  cr^editpr  at  a 
rate  not  exceeding  the  current 
rate  of  interest  from  the  time 
wl^en  ^uch  debts  or  suras  cer- 
tain were  payable,  if  such 
debts  or  sums  be  payable  by 
virtue  of  SQipe  written  instru- 
ment .at  a  certain  time,  or  if 
payable  otherwise,  then  from 
the  time  when  demand  of  pay- 


ment shall  have  beea  madi^e  in 
writing,  so  as  such  demand 
shall  give  notice  to  the  debtor 
that  interest  will  be  clajmed 
from  the  date  of  such  de- 
mand until  the  term  of  pay- 
ment ;  provided  that  interest 
shall  be  payable  in  all  casefl 
in  which  it  is  now  payable 
by  law. 
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or  sums  certaki,  and  die  question  is^  whedier  this  19  a  1854. 

debt  or  sum  certain  ?  In  considerinsr  die  case  in  reference       _ 

MiLDM  AT 

to  uiat  and  to  me  next  section,  it  af^ars  to  me  diat  this  9. 

is  a  case  of  a  debt  or  sum  certmn,  and  that  the  daimsAt      Mbthueh. 

is  entitled  to  interest  at  42.  per  cent  from  die  date  of  his 

demanil  and  notice.  ,^.- 

1855: 

12di  and  Sltt 
January. 


mu. 

Coniiructum* 
Vesting, 
CmUineeni 
SHUM  V.  HOBBS.  Inter^U. 


X  HIS  was  ^  petition  praying  that  a  third  part  of  the  Testatrix  gave 

residuary  estate  of  Elizabeth  Shum  might  be  paid  to  the  *  ®^?''®  ®^ 

/•   ▼>  T  T    -rfc  01  1  n      !./•    residue  upon 

executor  of  Ralph  Bressey  ohum,  Jthe  tenant  for  life  trug(  for  f,er 

under  the  will.  Elizabeth  SbumgBLve  her  residuary  estate  »on  for  life,  and 
upon  trust  as  to  two-fburdis  for  her  daughters  Harriett  f,  uIq^ *|.q^^  *q 
Cfift  and  Chrace  Kirby  equally  for  life,  for  their  separate  transfer  and 
use,  widiovt  power  of  anticipation ;  and  her  will  th/en  P^y^*^®  capital 
proceeded  thus : — "  And  on  th^  death  of  eac^  respec-  trust  funds 
tively  of  them  the  said  Harriett  CUft  and  Chrace  Kirby y  ""^  and 
I  direct  that  the  share  of  the  said  trust  monies,  Auids  children  if 
and  securities  in  which  such  daughter  had  a  life  interest  only  one,  or 
shall  be  held  in  trust  for  her  respective  child  or  chUdre^,  JhiWr^enif  ^^ 
to  be  ^equally  divided  be.tween  or  among  such  children  if  more  than  one, 
more  dian  one,  sjhare  and  share  alike,  the  share  of  eofih  ®^  ^f I:  •*'^ 
child  being  a  ^on  to  be  vested  in  and  payable  to  him  af  his  ^^^  therein- 
after men- 
tioned.    Then  fbtlowed  a  direction  making  the  gift  to  the  son  void 
if  he  aliened  or  incunAered  k,  and  giving  oyer  the  dividends  to  the 
parties  entitled  in  rein^ii)fder  ;  jtheq  follgyveid  ^pother   direction  of 
some  length,  and  then  a  declaration  that  the  shares  should  be  payable 
at  twenty«one  or  marriage.     Held,  the  context  of  the  will  not  re- 
pelling, but  r;^ther  supporting,  that  ,coostjr<uction,  /that  this  was  not  a 
substantive  gift,  with  a  simple  direction  to  pay,   but  one  general 
direction  to  pay  at  twenty -one  or  marriage,'  and  the  interests  of 
tl^e  .soii>  children  were  not  y.e8ited. 
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age  of  twenty-one  years,  and  the  share  of  each  child  being 
a  daughter  to  be  vested  in  and  payable  when  at  her  age  of 
twenty-one  years,  or  day  of  marriage,  which  shall  first 
happen. 

"  And  as  to  one  other  equal  fourth  part  or  share  of  the 
said  trust  monies  upon  trust  from  time  to  time  to  pay  the 
annual  income  arising  therefrom  into  the  proper  hands  of 
my  son  John  Shum  during  his  life,  for  his  own  personal 
use  and  benefit,  subject  nevertheless  to  the  proviso  here- 
inafter contained  concerning  the  same;  and  after  the 
decease  of  my  said  son  John  Shum  then  upon  trust  to 
transfer  and  pay  the  capital  of  the  said  trust  funds  unto 
and  amongst  the  child,  if  only  one,  or  both  or  all  the 
children,  if  more  than  one,  of  my  said  son  John  Shum, 
in  manner  hereinafter  mentioned.  And  as  to  the  remain- 
ing fourth  part  or  share  of  the  said  trust  monies  upon 
trust  to  pay  the  annual  income  arising  therefrom  into  the 
proper  hands  of  my  son  Ralph  Bressey  Shum  during  his 
life,  for  his  own  personal  use  and  benefit,  subject  never- 
theless to  the  proviso  hereinafter  contained  concerning 
the  same ;  and  after  the  decease  of  my  said  son  Ralph 
Bressey  Shum  then  upon  trust  to  transfer  and  pay  the 
capital  of  the  said  trust  funds  unto  and  amongst  the  child, 
if  only  one,  or  both  or  all  the  children,  if  more  than  one, 
of  my  said  son  Ralph  Bressey  Shum,  in  manner  herein^' 
after  mentioned.  Provided  always  and  I  hereby  direct, 
that  in  case  the  said  John  Shum  and  Ralph  Bressey 
Shum,  or  either  of  them,  shall  at  any  time  or  times 
assign,  charge  or  incumber  the  dividends,  interest  and 
annual  produce  hereinbefore  directed  to  be  paid  to  them 
respectively  under  the  trusts  aforesaid,  or  any  part  thereof 
respectively,  or  in  case  the  same  shall  by  reason  of  the 
bankruptcy  or  insolvency  of  my  said  sons  or  either  of 
them,  or  by  other  means  whatsoever,  become  vested  in 
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or  payable  to  any  person  or  persons  whomsoever  other 
than  my  said  sons  or  son  respectively,  then  and  thence- 
forth, and  in  either  of  such  cases,  the  trust  hereinbefore 
declared  for  the  benefit  of  such  son  or  sons  respectively 
shall  cease  and  be  void.  And  I  direct  and  declare  that 
the  dividends,  interest  and  annual  produce,  the  trust 
whereof  shall  so  cease  or  become  void,  shall  immediately 
diereafter  go  and  belong  to  the  person  or  persons  who 
would  have  been  entitled  to  the  same  respectively  by 
virtue  of  the  trusts  aforesaid  in  case  such  son  or  sons 
had  respectively  departed  this  life.  Afid  it  is  my  will, 
aiul  I  do  hereby  direct,  that  the  trusts  for  or  for  the 
benefit  of  the  children  of  the  said  John  Shum  and  Ralph 
Bressey  Shum  respectively  hereinbefore  contained  shall 
extend  to  and  comprise  the  children  of  any  past,  present 
or  future  marriage,  and  whether  such  children  respect- 
ively shall  happen  to  be  bom  before  or  after  the  deter- 
mination of  trust  or  trusts  precedent  or  prior  to  the 
trusts  or  trust  in  fiivour  of  such  child  or  children  respect- 
ively ;  and  that  the  share  of  each  child  who  shall  be  a 
male  shall  be  payable  to  him  respectively  when  and  as  he 
thall  respectively  attain  his  age  of  twenty-one  years,  and 
the  share  of  each  of  the  same  children  respectively  who 
thall  be  a  female  shall  be  payable  to  her  respectively  when 
and  as  she  respectively  shall  attain  the  age  of  twenty-one 
years  or  day  of  marriage,  which  as  to  each  of  tliem 
respectively  shall  first  happen. 


1855. 


"  And  in  case  any  or  either  of  them  the  said  John 
Shum,  Ralph  Bressey  Shum,  Harriett  Clift  and  Grace 
Kirby  shall  die  without  having  any  child,  or  in  case  the 
child,  if  only  one,  or  both  or  all  the  children,  if  more 
than  one,  of  any  one  or  more  of  them  shall  die  in  my 
lifetime,  or,  being  a  son  or  sons,  shall  afterwards  die 
under  the  age  of  twenty-one,  or,  being  a  daughter  or 
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1855.  daughters,  shall  die  under  that  age,  and  without  having 

been  married,  then  the  share  of  each  or  every  of  them 
the  said  John  Shum,  Ralph  Bressey  Shum,  Sarrieti 
Clift  and  Grace  Kirby  so  dying,  or  of  whose  issue  there 
shall  be  such  failure  as  aforesaid,  and  also  any  additional 
share  or  shares  which  he^  she  or  they  shall  or  may  from 
time  to  time  have  derived  under  this  present  limitation^ 
shall  be  held  on  the  same  trusts  and  vdth  the  same 
limitations  over  as  are  hereby  declared  of  the  original 
share  or  shares  of  the  other  or  others  of  them  the  said 
John  Shum,  Ralph  Rressey  Shum,  Harriett  CUft  and 
Grace  Kirby,  and  by  way  or  in  the  nature  of  cross  re- 
mainders^  And  if  there  shall  not  be  any  such  child,  or 
tf  the  child,'  if  only  one,  or  both  or  all  the  children,  if 
more  &an  one,  of  them  the  said  John  Shumf  Rafyh 
Breasey  Shum^  Harriett  Glift  and  Grace  Kirby  shall 
die  in  my  lifetime,  or  being  a  son  or  sons  shall  after- 
wi»*d8  die  under  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  shall  die  under  that  age^  and 
without  having  been  HHirried,  then  in  trust  for  such  one 
of  them  the  said  John  Shum,  Ralph  Bressey  Skum, 
Harriett  Clift  and  Grace  Kirby  as  shall  have  outlived 
and  survived  the  others  of  them^  and  the  executors,  ad- 
mmistrators  and  assigns  of  such  survivor^ 

**  Provided  always,  and  I  hereby  declare,  that  it  shall 
be  lawful  for  the  trustees  or  trustee  for  the  time  being 
of  this  my  will  (the  prior  life  interest  hereby  created  re- 
spectively having  determined),  to  apply  all  or  any  part 
of  the  annual  proceeds  arising  from  the  portion  of  each 
and  every  of  my  grandchildren  during  cUl  his  or  kmr 
respective  minority  in  or  towards  the  maintenance,  edmcO' 
tion,  clothing  or  advancement  of  such  grandchildren 
respectively,  in  such  manner  as  to  such  trustee  or  trustees 
shall  seem  proper  ;  and  if  the  whole  of  such  annual  pro- 
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Shum 

9« 


ceeds  shall  hot  be  so  applied^  then  the  unappKed  part  1855. 

shall  be  improved  at  interest,  and  go  in  aiigraentation, 

and  follow  the  destination  of  the  share  or  respective 

shares  firom  which  the  same  shaU  have  arisen )  but  the        Hcmss. 

same  accumulated  fund  shall^  nevertheless^  remain  ap 

plieable^  if  occasion  shall  fequire^  to  the  maintenance 

and  education  of  the  diild  from  whose  preiwnptive  share 

Urn  same  shall  have  arisen.*^ 

Malph  BresMy  Skum  had  fotir  childi^n  living  at  thft 
date  of  his  mother's  death,  <mfe  of  whoiti^  Ralph  BteMy 
8kmm  th6  youngef^  died  ih  hii^  fathered  lifbtilne,  undef 
age ;  and  the  question  fof  the  Couft  was^  whether  that 
ddld  took  A  vested  interest  in  the  one-^fourth  of  the  tes^ 
(atrix^s  residuary  estate,  of  Which  her  father  was  tenant 
for  life.  The  petition  assumed  that  he  did  not,  claiming 
on  behalf  of  the  executor  of  Ralph  Bressey  Shum  the 
elder  one-third  of  the  one-fonrth,  under  an  assignment 
fliade  to  him  by  one  of  his  children,  John  Ca$p4tt  Shum^ 
Btit  on  the  argument,  in  order  that  the  point  might  be 
Mly  discussed,  the  executor  of  Ralph  Bresgey  Shum  the 
elder  contended  that  his  deceased  child  took  a  vested 
Interest,  which  would  make  &e  executors  of  the  father 
take  two-fourths  instead  of  one-third* 

Mr.  Gla^e  and  Mr.  C.  C.  Berhetey,  for  the  executors 
at  Ralph  Bressey  Shum  the  elder. 

They  cited  Pachham  v.  Gregory  (a) ;  Chaffers  v.  Abel{b) ; 
Salmon  v.  Green  (c) ;  Harrison  v.  Grimwood  (d) ;  Davies 
V.  Fischer  (c) ;  Lister  v.  Bradley  (/). 

(a)  4  Hare,  396.  {d)  12  Beav.  192. 

(6)  8  Jur.  578.  (f)  5  Beav.  201. 

(c)  11  Beav.  453.  (/)  I  Hare,  10. 
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Shum 

V, 
HOBBS. 


Mr.  Baily  and  Mr.  Rasch,  for  the  Defendant 

The  language  of  this  will  is  in  efiect  a  single  direction 
to  pay  at  twenty-one.  It  is  true  such  language  may  be 
explained.  There  may  be  on  the  will  enough  to  show 
that  it  is  a  vested  interest ;  but  by  itself  an  interest  so 
given  is  clearly  contingent  In  Chaffers  v.  Ahel  the  Court 
went  much  on  there  being  a  direction  as  well  as  a  gift ; 
but  here  there  is  no  gift,  except  the  direction  to  pay. 
As  to  the  eflfect  of  the  gift  over:  suppose  one  child  to  attain 
his  age  and  survive  the  tenant  for  life,  and  another  child 
to  have  died  under  age  during  his  life,  it  is  contended 
that  then  the  deceased  child  takes  a  vested  interest  But 
it  is  not  an  intention  that  can  be  imputed  to  the  testator^ 
that  a  child  should  take  a  vested  interest,  if  his  surviving 
brother  should  happen  to  attain  twenty-one,  and  should 
not  if  the  brother  dies  under  that  age. 


They  cited  Jtidd  v.  Judd  (a)  on  this  point  If  there 
were  but  one  child  in  this  case,  he  clearly  could  only 
take  if  he  attained  twenty-one.  They  cited,  also,  JBar^ 
tholometDS  Trusts  (b).  As  to  Lister  v.  Bradley,  the  words 
were  "  when  and  if,"  here  they  are  "  when  and  as.**  In 
Salmon  v.  Chreen,  the  real  question  was,  when  the  class 
was  to  be  ascertained. 

Mr.  Olasse  replied. 

[The  Court  took  time  to  consider.] 


SOtfa  Jan. 


Judgment 


The  Vice-Chancellor. 

This  case  comes  on  on  the  construction  of  a  will,  and 
the  question  is,  whether  a  certain  share  of  the  testatrix's 


(a)  d  Sim.  525 ;  Hunter  v. 
Judd^  4  Sim.  455. 


(6)  1  Hall  &  Twells,  565. 


CASES    IN    CHANCERY. 


99 


residuary  estate  was  a  vested  or  a  contingent  interest  ?     I 
have  first  to  cpnsider  the  precise  language  of  the  gift,  and 
then  whether  an  intention  to  create  a  vested  interest  is 
to  be  collected  from  other  parts  of  the  will.    Now,  on  the 
question  whether  a  legacy  or  a  residuary  gift  vests  or 
not,  there  is  no  contest  about  the  general  rule ;  if  the 
legacy  is  given  in  the  first  instance,  and  then  there  is  a 
separate  direction  to  pay  at  twenty-one  or  marriage,  that 
is  a  vested  interest     If  there  is  not  an  independent  gift 
separate  from  the  direction  to  pay,  but  a  mere  direction 
to  pay  at  twenty-one  or  marriage,  that  is  not  a  vested 
interest.   [His  Honor  referred  to  the  clause  of  gift,  p.  94, 
and  proceeded.]     The  question  then  is,  is  this  a  sub- 
stantive gift  and  in  addition  to  it  a  direction  to  pay  at 
twenty-one,  or  is  the  direction  to  pay  at  twenty-one  the 
only  gift  ?    Among  the  cases  cited  the  nearest  to  this  is 
Chaffers  v.  Abel^  in  the  3rd  Jurist     That  case  appears 
to  be  on  the  very  boundaries  of  the  two  classes  of  cases ; 
it  is  the  nearest  in  the  language  of  the  gift  to  the  case 
before  me ;  but,  looking  at  the  strict  language  of  this 
case,  I  think  it  difiers  from  that  in  Chaffers  v.  Abel.     In 
the  case  before  me,  the  clause  which  contains  the  gift  is 
not  a  complete  sentence,  the  trust  is  to  pay  in  manner  here- 
inafter mentioned,  and  until  you  have  looked  to  see  what 
^  the  manner  hereinafter  mentioned,  there  is  no  complete 
^ift.     Now,  when  you  look  to  the  subsequent  branch  of 
the  sentence,  to  see  what  is  meant  by  in  manner  herein- 
after mentioned,  you  find  this,— that  the  shares  are  to  be 
payable  at  twenty-one  or  marriage.  Suppose  the  language 
had  been  this, — ''  unto  and  amongst  the  children,  in  man- 
ner  hereinafter  mentioned,  that  is  to  say,  to  the  sons  at 
twenty-one  and  to  the  daughters  on  marriage.'*    There 
can  be  no  doubt  that  would  not  be  a  substantive  gift  and 
a  separate  direction  to  pay,  but  one  direction,  to  pay  at 
twenty-one  or  marriage.    And  I  think  it  is  impossible  to 
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say  tbat^  beciinse  the  two  branches  of  the  sentence  dd  fiot 
cfome  immediately  together,  but  the  latter  is  postponed, 
that  can  make  any  difierence.  It  appears  to  tne  that  I 
must  read  this  clause  ad  if  there  Were  ohlf  one  general 
direction  to  pay  the  trust  fiind  urito  and  amongst  the 
children,  in  manner  following,  that  is  to  say^  at  twenty- 
one  or  marriage.  However  plain  the  general  principle 
is^  in  every  will  there  is  some  difference  of  language, 
which  makes  the  application  tf  the  rule  mofe  or  less 
clear;  on  this,  though  I  cannot  say  that  on  the  mere 
construction  of  the  lai^ulige  I  feel  so  strong  and  dear 
ah  opinion,  as  to  think  it  impossible  that  another  mind 
might  not  take  a  difierent  view,  yet  I  thihk  that,  upon 
the  &ir  and  strict  construction  of  the  language,  the  eStd 
is  what  I  have  stated 


Then  I  look  through  the  will  to  see  Whether  there  id 
any  expression  of  intention  one  Way  oi*  the  other. 

Now  I  findi  oh  referring  to  the  clauses  giving  shares 
to  the  other  children,  that^  as  to  twd  shai^s  which  the 
testatrix  deals  withy  she  directs  them  to  be  given  to  her 
two  daughters  for  life,  and  then  on  the  death  of  each, 
*'  in  trust  for  her  tespective  child  or  children,**  ftc,  the 
sfaate  of  each  child,  being  a  son^  to  be  vested  in  Und 
payable  to  him  at  his  age  of  tWenty^one^  &c. 


It  has  been  argiled  from  that,  that  as  the  testatrix  ex« 
presses  a  clear  direction  there,  that  the  shares  are  to  vest 
at  twenfy-'one,  when  she  comes  to  deal  with  the  other  one- 
fourth  share,  and  then  alters  her  language^  the  inference 
fairly  to  be  drawn  is,  that  she  had  a  different  intentiMi ; 
and  I  do  not  deny  the  force  of  the  argmnent  But  then 
I  think  that  circumstance  also  operates  in  another  way. 
If  it  is  improbable  that  the  testatrix  should  use  difierent 
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language  without  having  a  different  intention,  is  it  not  1855. 

equally  mfprobable  that  as  to  the  shares  of  her  daii^hters'        ^"^^ 
ehildreD  she  ^ould  intend  them  not  to  take  vested  inte-^  «. 

restSy  but  that  as  to  her  sons*  children  she  should  meaxk        Hobb8« 
then  to  take  vested  interests  ?  I  think  the  latter  a  greater 
improbability.     But  supposing  them  equal  improbabili- 
ties, then,  putting  one  improbabiUty  against  the  other, 
^  lesult  is  that  I  ean  derive  no  assistance  from  this 


The  next  part  of  the  will  to  which  I  may  refer  to 
collect  the  general  intention  is  the  clause  giving  over 
the  shares  on  the  death  of  either  of  the  tenants  for  life 
without  having  had  any  child^  &&  [His  Honor  referred 
to  the  clause  in  p.  ^.] 

Now  that  clause  is  consistent  with  the  construction 
treating  the  shares  as  vested,  but  to  be  divested  in  cert^ 
events.    That  is  a  possible  construction  of  this  clause. 
At  the  same  time  it  would  be  strange  that  the  testatrix 
should  intend  that  if  her  son  should  have,  say  twelve 
children,  and  all  of  them  died  in  in&ncy,  and  there  were 
now  only  one,  still  an  infant,  that,  although  eleven  of 
them  died  in  in&ncy,  their  shares  should  be  vested  if 
the  surviving  one  attained  twenty-one,  but  should  be 
divested  if  he  died  under  twenty-one.     So  that  whether 
all  the  shares  of  the  deceased  children  should  be  vested 
or  not,  would  depend  on  the  accident  whether  the  sur-» 
vhdng  child  died  under  twenty-one  or  not     That  I 
think  is  extremely  improbable.     I  think  it  is  an  unrea- 
sonable  inference  from  this  clause,  which,  it  will  be 
observed,  relates  as  well  to  the  shares  given  to  the 
daughters  and  their  children  as  to  the  one-fourth  given 
to  Ralph  Bressey  Shum  and  his  children.     Now  it  is 
admitted  that^  as  to  the  daughters,  the  clear  construction 
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1855.  is,  that  their  children's  shares  do  not  vest  till  twenty-one 

or  marriage.  But  the  clause  last  referred  to  relates  to  all 
the  shares ;  and  it  does  appear  to  me  that  the  testatrix 
putting  them  all  in  the  same  category,  the  inference  is, 
that,  in  respect  of  vesting,  she  intended  they  should  all 
stand  on  the  same  footing. 

There  is  still  another  clause,  from  which  I  think  the 
inference  is  stronger.  [His  Honor  referred  to  the  main- 
tenance clause.]  In  this  clause  the  testatrix  clearly 
considers,  that  as  to  any  grandchild,  whether  a  child  of  a 
son  or  of  a  daughter,  being  under  twenty-one,  his  or  her 
share  is  not  vested.  For  when  she  directs  maintenance 
out  of  the  interest  of  the  portions  of  her  grandchildren, 
she  speaks  of  them  as  presumptive  shares,  and  considers 
it  necessary  to  direct  the  application  of  the  interest  for 
maintenance.  That  clause  appears  to  me  to  afford  a 
strong  inference  against  an  intention  that  any  of  the 
shares  should  be  vested. 

These  are  all  the  clauses  from  which  I  think  any 
inference  can  be  drawn  ;  and,  looking  at  them  and  at  the 
strict  language  of  the  clause  giving  the  shares  in  ques- 
tion (on  which  alone  I  should  perhaps  be  unwilling  to 
decide,  though  I  have  a  strong  feeling  that  on  the  con- 
struction of  that  clause  it  does  not  give  vested  interests), 
when  I  find  that  view  confirmed  by  the  rest  of  the  will, 
I  arrive  at  the  conclusion,  that  the  shares  of  the  children 
of  Ralph  Bressey  Shum  were  not  vested. 

The  order  was  made  accordingly. 
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1 8th  Jan. 

Injunction, 

HAMMOND  r.  WARD.  ^"^fj^f*  "' 

1  HIS  was  a  motion  for  an  injunction  to  restrain  an  ^m  a  share- 
action  at   law  against  the  Plaintiff.      The  bill  stated  ^''^^^''  ^"  * 

°  company, 

the  formation  of  a  company  called  ''  The  Amazon  Life  having  held 
Assurance  and  Loan  Company,"  which  was  completely  ^^^  shares,  and 
registered  in  1853  under  the  Joint  Stock  Companies  forfeited  490* 

Bi^istration  Act  brought  an  ac- 

tion against  the 
coropany  for 
That  the   Defendant  Ward  was  a  promoter  of  the  service  for  a 

company  and  executed  the  deed,  and  his  name  appeared  £7®"  *"™* 
*^     -^  ,   ,  '^'^  1  he  company 

on  one  of  the  original  prospectuses  as  a  provisional  ma-  pleaded,  but 
nager  of  it ;  but  he  had  never  paid  any  deposit,  and  ^'^  "^'  p\e&d 

there  was  due  from  him  upwards  of  125L  afterwards' 

withdrew  the 

That  after  the  registration  of  the  company  the  Plaintiff  tered'up  judg- 

became  a  shareholder,  paid  his  deposits  on  1000  shares,  vnent  and  took 

executed  the  deed,  and  was  afterwards  appointed  a  di-  ^ut  execution 

'  *^^  against  n,,  one 

i^tor,  and  had  since  advanced  considerable  sums  for  the  of  the  di- 

conapany.  rectors,  who 

obtained  time 
on  giving  a 

That  shortly  after  his  appointment  as  director  he  dis-  Promissory 
coTered  that  he  had  been  deceived  as  to  the  character  of  leged  that  at 
4e  company,  and  that  in  fact  it  was  insolvent ;  and  in  ^^^  ^i™e  he 
November,  1854,  he  obtained  an  order  to  wind  up  the  not  know  that 

eompany.  A.  was  a  share- 

holder, or  had 
forfeited  shares,  and  he  alleged  that  A,  was  indebted  on  his  500 
shares  in  more  than  the  sum  claimed ;  but  he  had  signed  a  return  under 
the  Registration  Act,  stating,  among  other  things^  that  /i,  had  held 
500  shares,  but  had  forfeited  490.  Held,  that  he  had  no  equity 
to  restrain  an  action  brought  by  A.  on  the  promissory  note. 
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1655.  That  in  June,  1854,  Ward  brought  an  action  against 

the  company  as  for  arrears  of  salary  as  a  servant  of  the 
company ;  that  the  soHcitor  of  the  company  pleaded  to 
the  action,  but  afterwards,  finding  that  the  company  was 
insolvent,  vnthdrew  the  pleas,  and  the  Defendant  Ward 
obtained  judgme^^  .as  by  d^^ault  fi>r  101/.  5s.  Id.  and 
costs. 

That  Ward  issued  execution  against  the  Plaintiff  as 
a  i^areholder ;  that  the  Plaintiff  was  then  ignorant  that 
Ward  was  a  shareholder  in  the  company  and  indebted 

I 

to  the  company  in  a  larger  amount  than  the  amount  of 
his  judgment  debt,  and  under  pressure  of  the  said  pro- 
ceedings of  Ward  to  issue  execution.  Plaintiff  was 
induced  to  sign  and  give  to  the  Defendant  a  promissory 
note,  as  follows: — " LandoUy  27th  September,  1854. — 
On  the  first  day  of  December  next  I  promise  to  pay  to 
Mr.  Robert  T.  Ward  the  sum  of  122/.  19*.  6rf.,  being 
the  debt  and  agreed  costs  in  the  action  brought  by  the 
said  Robert  T.  Ward  against  the  Amazon  Life  Assurance 
Company,  and  borne  by  me  as  a  director  and  shareholder 
of  the  said  company  upon  the  de&ult  of  the  said  company 
in  meeting  the  same.  John  Hammond.  Payable  at 
23,  Old  Street,  St.  Luke's,  Middlesex.''  That  on  the 
nonpayment  of  this  note  on  the  4th  December^  Ward 
commenced  a  new  action  upon  it  in  the  Exchequer. 

That  the  Plaintiff  ^plied  on  4tjhi  January,  1855,  to  a 
Judge  in  Chamb^rs^  under  the  73rd  sect  pf  the  WJAdingr 
up  Act,  1848,  to  stay  tl\e  action  and  to  compel  Ward  tp 
go  in  before  the  Master  and  prove  his  debt ;  but  "  Barpa 
Piatt,  the  Judge  before  whom  the  same  was  heard,  re- 
vised the  said  application,  pn  the  ground  that  the  said 
promissory  iwte  had  created  a  new  liability  at  law,  to 
which  the  last-mentioned  section  did  not  apply.'* 
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That  at  die  time  the  promissoiy  note  was  given^  the 

Defendant  Ward  concealed  from  the  Plaintiff  the  &ct  of 

his  being  a  shareholder^  and  that  he  was  in  defiuilt  in 

respect  of  his  deposits;  and  the  bill  insisted  that  the 

Plaintiff  was  advised  he  had  no  defence  at  law*      It 

•flexed  thai  the  Defendant  pretended  his  shares  weve 

forfeited,  but  that  that  pretence  was  untrue;  and,  if  tnie^ 

it  insisted  on  a  clause  in  the  deed  by  which  the  company 

hi  a  right  to  recover  the  deposits  notwithstanding  for- 

tkxm  qS  die  shares. 
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b  prayed  an  kijunction  to  restrain  the  prosecution  of 
the  aetieo  or  any  action  on  the  note,  and  for  delivery  up 
of  the  note ;  and  that  Ward  might  be  compelled  to  go 
in  before  the  Master  to  prove  ^is  debt;  and  diat  the 
official  manager  might  be  ordered  to  discharge  the  same, 
if  any. 

A  ne^um  had  been  made  on  behalf  of  the  company 

ittder  the  Joint   Stock  Companies   Registration  Act, 

iff\&i  by  Hammond  and  anodier  director,  of  the  changes 

which  had  taken  place  in  the  proprietary  of  the  company, 

ttd  that  KJ^bkim  certified  diat  the  company  had  become 

^sessial  of  400  shares  formerly  held  by,  and  afterwards 

'^'t&ited  by.  Ward,  and  his  name  stood  in  it  as  the  owner 

^  ten  shares,  and  no  moce. 


Ward's  affidavit,  filed  in  opposition  to  die  modon, 
^Wled  diat  he  had  forfeited  the  490  shares,  and  that  in 
^cikiiig  bis  claim  against  the  company  he  had  taken  into 
^^^count  his  unpaid  deposits  on  the  ten  shares,  and  had 
^^^y  brought  his  action  for  the  balance  due  to  him. 

Mr.  Glasse  and  l^r.  Haiff,  for  the  motion. 

The  debt  was  a  debt  of  the  company,  and  diere  was 
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more  due  from  the  Defendant  than  the  amomit  of  his 
claim;  for  Ward,  the  Defendant,  had  500  shares,  on 
which  he  should  have  paid  5s.  per  share. 

They  referred  to  several  sections  of  the  deed  of  setde- 
ment,  which,  however,  it  is  not  necessary  to  set  out,  as  the 
judgment  turned  on  other  materials. 

They  referred  also  to  the  affidavits  to  show  that  Hamr 
mond  had  no  knowledge,  at  the  time  he  accepted  the 
promissory  note,  that  Ward  was  a  shareholder  and  was 
indebted  to  the  company,  and  to  show  that  the  whole 
intention  of  the  arrangement  respecting  the  giving  of  the 
promissory  note  was,  that  the  judgment  against  the  comr 
pany  was  merely  to  be  preserved  by  the  promissory  note^ 
and  that  there  was  no  intention  to  create  a  new  debt 


As  to  the  return  imder  the  Registration  Act,  that  is  a 
mere  formal  instrument,  and  it  is  too  much  to  imply  from 
it  knowledge  in  Hammond  that  Ward  had  forfeited  400 
shares,  or  was  a  holder  of  ten  others.  Hammond  in  fiu:t 
swears  that  he  knew  nothing  about  Ward  having  been 
a  shareholder,  or  forfeiting  any  shares,  or  being  the  owner 
of  any  at  the  time  he  gave  the  promissory  note.  That 
being  so,  under  the  73rd  section  of  the  Winding-up  Act, 
no  action  would  have  been  allowed  to  be  brought  by 
Ward  in  respect  of  the  company's  debt,  until  first  Ward 
had  gone  in  before  the  Master  under  the  winding-up  order 
to  establish  hhprima  facie  claim.  Then  look  at  the  form 
of  the  note.  Ward  obtains  a  promissory  note,  not  nego- 
tiable in  the  usual  form,  but  personal  and  for  the  exact 
sum  recovered  in  the  judgment  This  he  does  not  do 
till  after  the  winding-up  order ;  and  then,  by  the  scheme 
of  the  promissory  note,  he  seeks  to  establish  a  new  liabi- 
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lity.     But  there  was  no  consideration  for  the  note,  be-  1855. 

cause  it  was  given  for  the  judgment  on  which  he  would 

not  have  been  allowed  by  this  Court  or  by  a  Court  of 

Law  to  recover.     The  whole  transaction  shows  that  all         Ward. 

diat  Hammond  intended  was  to  substitute  the  note  for 

die  judgment,  but  not  to  alter  the  character  of  the  debt, 

tnd  not  to  make  a  new  debt  of  his  own  instead  of  the  old 

debt  of  the  company. 

Mr.  Halletty  for  the  Defendant  Ward,  was  not  called 
upoiL 

Mr.  Roxburgh  appeared  for  the  Official  Manager,  who 
was  made  a  Defendant 

The  Vice-Chancellor: 

I  am  of  opinion  that  this  injunction  ought  not  to  be  Judgment, 
granted;  it  is  sought  to  restrain  an  action  brought  by 
Vard  against  Hammond^  on  a  promissory  note,  which, 
by  its  terms,  gives  a  clear  legal  right  to  Ward  to  recover. 

The  eflect  of  the  promissory  note  is,  that  Hammond 
^rtakes  to  pay  on  the  1st  of  December,  with,  of 
course,  the  usual  three  days'  grace,  the  sum  stated;  and 
there  can  be  no  doubt  that  Hammond  was  liable  at  law 
on  the  note ;  but  the  equity  which  the  Plaintiff  sets  up 
is  this,  that  the  sum  for  which  the  note  was  given, 
^88  a  debt  of  the  company.  Now  the  facts  appear 
to  be  these,  that  the  company  was  formed  in  1853,  and 
Hammond  became  a  shareholder  some  time  in  1853. 
He  was  also  a  director,  and  acted  as  director.  Ward 
^M  also  at  one  time  a  shareholder,  and  he  appears  to 
«^e  been  in  some  capacity  a  servant  of  the  company, 
^  it  is  in  respect  of  such  his  service  that  he  claims  to 
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be  a  creditor ;  so  claiming,  in  July,  1854,  he  commenced 
an  action  against  the  company  for  1017.  5^.  Id.,  the  smn 
that  he  alleges  to  be  due  to  him ;  and  by  his  affidavit  he 
says  that  with  respect  to  that  claim  he  deducted  the  debt 
due  from  him  in  respect  often  shares,  but  he  denies  that 
he  was  indebted  in  any  more,  having  as  he  states  forfeited 
the  other  4flO  shares.     The  declaration  in  his  action  was 
delivered  on  the  5th  of  July,  1854,  and  the  company,  by 
their  solicitors,  put  in  pleas.     Now  the  company  might 
have  raised  any  legal  defence  to  the  action,  they  might 
have  pleaded  set-ofF,  if  there  was  set-off,  in  respect  to 
deposits  due  for  400  shares,  but  they  did  not ;  instead,  the 
company  thought  fit  by  their  solicitors  to  vathdraw  the 
pleas,  and  the  Plaintiff  became  then  entitled  to  judgment 
by  default ;  and  he  did  enter  up  judgment  for  101/.  5*.  IcL, 
and  costs ;  on  that,  execution  was  issued  against  the  com- 
pany, and  the  return  was  nulla  bona.     Now  if  there  had 
been  goods  of  the  company,  Ward  would  unquestionably 
have  been  entitled  to  take  them,  and  would  have  been 
paid.     In  August,  1854,  he  took  out  a  summons  before  a 
judge  at  common  law,  for  Hammond  to  show  cause  why 
execution  should  not  issue  against  him  as  a  director  and 
shareholder.     That  summons  was  attended,  and  much 
discussion  took  place,  and  it  was  adjourned ;  and  while 
it  was  pending,  and  before  judgment  was  given,  on  the 
11th  September,  1854,  Hammond  made  a  proposition  to 
Ward  that  if  time  were  given  till  the  1st  December,  he 
would  undertake  to  pay  the  debt  in  default  of  the  com- 
pany paying  it     The  reply  was  that  time  would  be  given 
provided  that  instead  of  a  mere  undertaking,  Hammond 
should  give  a  promissory  note.    These  terms  were  accept- 
ed, and  on  the  27th  September,  1854,  Hammond  gave 
the  promissory  note  in  question.     The  object  of  Ham- 
mond in  making  the  proposition  to  undertake  payment  by 
the  1st  December  seems  to  have  been  that  it  was 
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pected  that  in  the  meantime  arrangements  might  be  made 

with  the  company ;  and  there  is  no  doubt  it  was  the  debt 

of  the  company;  Hammond  was  only  liable  as  one  of  the 

shareholders.    However  no  such  arrangement  was  made ; 

and  then,  on  the  day  when  the  note  became  due  and  was 

not  paid,  Ward  commenced  the  action,  which  this  bill 

wda  to  restrain,  and  the  ground  for  HammaruTs  equity 

is  staled  thus :  he  says  he  did  not  know  when  he  gave 

the  note,  that  Ward  was  a  shareholder,  or  that  he  was 

mdebted  to  the  company.     Moreover  he  says,  he  was 

Berely  giving  security  for  the  company,  and  that  under 

fce  Winding-up  Act,  as  far  as  regards  any  debt  of  the 

company,  a  creditor  would  not  be  allowed  to  proceed  at 

kw  until  he  had  first  gone  in  to  make  his  claim  under 

4e  Winding-up  Act ;  and  that  if  Ward  had  gone  in  so 

to  establish  his  claim,  whereas  he  alleges  he  is  only  the 

holder  of  ten  shares,  he  would  have  been  found  to  be  in 

fiwJt  the  holder  of  500  shares,  for  that  they  are  not  as  he 

iDeges  forfeited,  and  that  in  taking  the  account  against 

Mm  there  would  be  found  to  be  more  due  from  him  than 

^  amount  he  claims. 


1855. 


Now,  firstly,  as  to  the  suggestion  that  Hammond  was 
w>t  aware  that  Ward  was  a  shareholder.  The  returns 
^ich  are  made  under  the  Joint  Stock  Companies  Regis- 
^tion  Act  are  intended  by  the  act  for  the  very  purpose 
"Wit  the  public  may  have  the  means  of  knowing  who  are 
"^  holders  of  shares  in  a  company  from  time  to  time. 
™rf  in  the  return  which  was  made  in  this  case,  among 
^  changes  in  the  Amazon  Insurance  and  Loan  Com- 
pany, it  is  represented  to  have  become  possessed  of 
^ous  shares,  and  among  the  rest  there  is  this  particular 
^  of  490  shares,  and  against  that  item  the  name  of 
^ord  is  placed  as  the  former  holder  of  them ;  so  that  it 
^ars  from  the  return  itself,  which  the  directors  were 
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bound  to  make  under  the  exigency  of  the  Registration 
Act,  that  at  the  time  of  the  return  (the  5th  July),  although 
Ward  had  been  the  owner  of  500  shares,  4flO  of  them 
had  by  forfeiture  become  the  property  of  the  company, 
and  he  was  then  the  owner  of  ten,  and  ten  only.  Then 
I  find  that  these  instruments  require  the  signature  of 
the  directors,  or  of  some  of  them :  this  particular  instru- 
ment was  signed  by  two  directors,  and  one  of  them  was 
Hammond  himself;  and  not  only  he  signed  the  return, 
but  every  separate  page  of  it  bears  his  signature.  It 
is  suggested  that  these  returns  are  a  mere  form,  and  that 
Hammond  ought  not  to  be  treated  as  having  from  the 
return  personal  knowledge  of  the  forfeiture  of  Wants 
shares.  But  it  is  impossible  to  allow  Hammond,  after 
having  signed  and  certified  it  as  a  correct  return,  to  say, 
"  True,  I  put  my  name  to  it,  but  I  neither  knew  nor 
cared  whether  it  was  correct  or  not"  To  allow  such 
a  suggestion  from  him  would  be  to  impute  to  him  a 
gross  dereliction  of  his  duty  under  the  act  Probably 
he  did  not  personally  know  all  the  facts  stated  in  the 
return,  but  took  them  from  the  statement  of  the  officer 
of  the  company  having  the  special  care  of  such  matters. 
But  whether  he  did  or  did  not  personally  know  the  ac- 
curacy of  the  return,  he  is  responsible  for  the  statements 
in  it ;  and  whatever  may  be  the  actual  state  of  liabilities 
as  between  Ward  and  the  company,  the  return  shows  at 
any  rate  this,  diat  as  between  Hammond  and  Ward,  who 
are  the  only  parties  with  whom  I  have  to  deal  on  this 
motion,  Hammond  must  be  taken  to  have  known  that 
Ward  had  held  500  shares,  that  400  were  treated  by 
the  company  as  forfeited,  and  that  Ward  held  ten,  and 
only  ten,  shares. 


In  that  state  of  things  Hammond,  by  giving  the  pro- 
missory note,  made  himself  responsible ;  and  by  doing 
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80,  it  must  be  observed,  that  he  staid  the  decision  of  the 
court  of  law,  which,  I  must  assume,  might  have  been 
adverse  to  him ;  and  if  it  had  been  so,  execution  must 
have  issued  against  him. 


1855. 


There  is  therefore  no  equity  in  Hammond  now  to  ask 
this  Court  to  restrain  the  action  on  the  ground  that  it 
may  turn  out  that  Ward  may  be  liable  as  the  holder  of 
500  shares ;  and  that  if  that  should  turn  out  so,  Ward 
may  be  Uable  to  pay  the  calls  upon  them. 

At  first  sight  it  may  appear  that  there  will  be  a  hard- 
ship upon  Hammond  in  paying  this  debt,  if  it  should 
turn  out  that  Ward  is  liable  in  500  shares,  and  has  only 
paid  upon  or  accounted  for  ten.  But  in  reality  the  conse- 
quence will  then  only  be  that  Ward  will  have  to  pay  on 
the  remaining  shares ;  and  then  as  to  Hammond,  if  he 
has  paid  the  101/.  &.  Itf.,  and  costs,  which  were  the  debt 
of  the  company,  and  for  which  Hammond  was  only  liable 
as  a  shareholder,  he  will  be  entitled  to  contribution  for 
Aat  amount  There  is  therefore  no  real  hardship  on 
Hammond,  except  having  to  pay  in  the  first  instance  on 
the  legal  liability  which  he  has  incurred ;  and  I  see  no 
reason  why  this  Court  should  interfere  with  the  judg- 
ment which  Ward  may  obtain. 


The  motion  was  accordingly  refused. 
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WRIGHT  V.  VERNON. 

Between 

W.  Wrigut Plaintiff; 

and 
Leicester  Vernon  and  Emily  his  Wife, 
William  Chard,  Bryan  Viney 
Douglas  Vernon,  Leicester  Wel- 
LESLEY  Compton  Vernon,  Sir  Henry 
Fairfax, Dorothy  English  and 
Wenman  Langham  Woodford     .    .    Defendants. 

In  a  suit  for        f^  this  cause,  which  is  reported  on  the  hearing  in  the 
the^riffht  as  be-  ^^  volume  of  these  reports,  p.  439,  a  motion  was  now 

tweenthe  Plain-  made  by  the  Plaintiff  Wright  for  a  receiver, 
tiff  and  Defend- 
ant to  certain 
estates*  a  decree 
was  made  de- 
claring the 
right  of  the 

one  of  the  De-    ^^^  ^^  Frances  Ann  Langham  and  Phillis  Langham, 

fendante  to         the  testatrixes,  &c.,  Thomas  SamweU  Watson  Samwell, 

two- thirds ; 

owing  to  a  previous  partition  suit,  the  decree  contained  no  specific 

direction  that  the  Defendant  against  whom  the  decree  was  should 

deliver  up  possession.    The  bill  did  not  pray  nor  make  a  case  for  a 

receiver,  nor  did  the  decree  appoint  a  receiver.     After  the  decree, 

from  which  an  appeal  was  pending,  the  Defendant  did  not  deliver 

possession:  there  were  charges  and  outgoings  to  be  provided  for, 

and,  owing  to  disputes  between  the  parties,  the  tenants  refused  to 

pay  their  rents  either  to  the  Plaintiff  or  to  the  Defendants. 

A  receiver  was  appointed  of  the  lands  let  to  tenants,  but  not  of 
the  mansion  house  and  land  in  the  personal  occupation  of  the  De- 
fendant, the  Court  expressly  refusing  to  make  the  appointment  of 
a  receiver  ancillary  to  the  exclusion  of  the  Defendant  from  posses- 
sion, and  granting  it  only  to  provide  for  the  due  receipt  of  the  rents, 
and  providing  for  the  preservation  of  the  property,  and  the  payment 
of  liabilities  and  outgoings. 


The  decree  made  on  the  hearing  of  the  cause  was  as 
follows : — 

Declare  that,  according  to  the  true  construction  of  the 
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on  the  death  of  each  of  the  said  testatrixes,  took  one 
undivided  third  part  (being  two  undivided  thirds  on  the 
whole)  of  the  estates  in  the  pleadings  mentioned  for  an 
estate  tail,  descendible  on  the  heirs  of  Sir  Thomas  Sam- 
welly  the  grandfather,  by  Mary,  his  second  wife.  And 
that,  on  the  decease  of  AtherUm  Watson,  such  estate  tail 
became  vested  in  Charlotta  Henrietta  Wright,  deceased, 
the  Plaintiff's  late  wife,  and  the  Defendant  Wenman 
Lokgham  Woodford,  as  such  co-heirs  in  tail  of  the  said 
Sir  ThomcLS  Samwell,  the  grandfather,  by  his  said  second 
wife,  and  in  coparcenary.  And  declare  that  by  virtue  of 
the  disentailing  deed  and  conveyance  executed  by  the  said 
Charlotta  Henrietta  Wright,  dated  the  9th  June,  1851, 
the  said  Charlotta  Henrietta  Wright's  moiety  of  the  said 
two  undivided  third  parts,  being  one  undivided  tliird  part 
of  the  said  estates,  became,  and  now  is,  vested  in  the 
Plaintiff  W.  Wright,  in  fee  simple ;  and  that  the  otlier 
moiety  of  the  said  two  imdivided  third  parts,  being  one 
undivided  third  part  of  the  said  estate,  is  now  vested  in 
the  said  Defendant  Wenman  Langliam  Woodford  for  an 
estate  tail,  descendible  to  the  heirs  of  the  said  Sir  Tliomas 
Samwell,  the  grand&ther,  by  his  said  second  wife. 


1855. 


Wright 

V. 
VfiRNON. 


The  decree  then  directed  an  account  from  the  9th  August, 
1852,  of  the  rents  and  profits  received  by  Chard,  or  any 
person  by  his  order,  &c. ;  and  a  partition  of  the  estates ; 
and  that  one-third  should  be  allotted  to  the  Plaintiff,  one- 
third  to  the  Defendant  Woodford,  and  one-third  to  Sir 
Thomas  Fairfax  and  Dorothy  English,  with  the  con- 
sequential directions  on  a  partition  decree.  The  decree 
contained,  however,  no  express  direction  for  delivery  of 
possession  by  the  Defendant  Woodford,  nor  was  any 
receiver  appointed. 


At  the  date  of  this  decree,  and  under  a  decree  made 
in  a  partition  suit,  Fairfax  v.  Drought,  the  Defendant 
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William  Chard  was  in  possession  and  receipt  of  the 
rents  and  profits  of  two-thirds  of  the  entire  estates,  as 
trustee  for  the  Defendant  Emily  Vernon,  as  tenant  for 
Hfe  thereof  under  the  will  of  Mrs.  Frances  Watson 
Samwelly  deceased;  and  the  Defendants  Fairfax  and 
English  were  in  possession  and  receipt  of  the  rents  and 
profits  of  the  remaining  one-third  of  the  said  estates,  as 
devisees  in  trust  under  the  will  of  the  late  Thomas  Fuller 
Drought, 


There  were  several  charges  upon  the  estates,  and  in 
September,  shortly  after  the  date  of  the  decree,  appli- 
cation was  made  to  the  Defendant  CJiard  for  payment 
of  the  half-year's  interest  then  due  to  the  mortgagees, 
which,  if  paid  within  thirty  days  after  it  became  due, 
would  be  received  at  a  lower  rate  of  interest.  Mr. 
Chard  declined  to  advance  the  amount  required  for 
interest,  except  upon  previous  arrangement  with  the 
parties  in  the  cause,  and,  not  desiring  to  do  an  act  which 
might  be  construed  into  a  disobedience  of  the  decree 
pronounced,  that  is,  by  receiving  any  portion  of  the  rents 
then  due,  communications  were  had  with  the  PlaintifTs 
agents,  and  with  the  solicitors  for  the  Defendants  Fair^ 
fax  and  English,  as  to  the  desirableness  of  some  arrange- 
ment for  receipt  of  the  rents  and  profits,  and  due  manage- 
ment of  the  estates,  pending  an  appeal,  and  on  the  12th 
October  the  solicitor  of  Mr.  Vernon  addressed  the  follow- 
ing letter  to  the  PlaintifTs  agent: — 

"  Dear  Sirs,  Wright  v.  Vernon. 

"  The  interest  upon  the  mortgage  debt  charged 
upon  the  estates  became  payable  on  the  25th  ultimo,  and 
if  unpaid  within  the  time  limited,  then,  by  the  rules  of 
the  Equitable  Assurance  Office,  a  higher  rate  of  interest 
¥all  become  payable.     There  are  other  charges  on  the 
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estates,  which  will  soon  become  payable;  and  these,  and  1855. 

also  the  amount  required  for  keeping  up  and  preventing        w^^^^^ 

injury  to  the  mansion-house  and  grounds,  should  now  be  i;. 

povided  for.  Have  you,  on  behalf  of  Mr.  Wrighty  any  Vernon. 
ttnuigement  to  propose  for  meeting  these  charges,  and 
for  collecting  and  disposing  of  the  rents  until  the  rights 
rf  the  parties  are  finally  and  competently  decided.  The 
I^e&ndants  will  appeal  against  Vice-Chancellor  Kin- 
^^^leys  decision. 

"  (Signed)     Yours  truly,  Henry  ThomasJ* 

On  the  14th  October  the  Plaintiff  caused  notice  of  the 
^■^^^rw  to  be  served  upon  the  tenants.  Without  this 
'w^tice  none  of  the  tenants  would  have  refused  to  make 
"^  usual  payment  of  rent  to  Mr.  Chardy  or  to  Sir  Henry 
^^^^rfax^s  agent ;  but,  upon  receiving  these  notices,  some 
^  the  tenants  stated  they  should  decline  to  pay  any 
^"*^er  rent. 

An  arrangement,  however,  was  entered  into,  on  the 
^^th  October,  between  the  Plaintiff  and  the  Defendants, 
^hereby  the  Defendant  Chard  received  the  rents  of  two 
of  the  houses,  and  applied  the  same  in  liquidation  of  the 
interest  then  due,  and  a  written  notice  by  the  Plaintiff, 
countermanding  the  previous  notice,  was,  on  the  21st 
October,  served  upon  the  two  tenants  who  paid  such 
rents.  It  was  also  arranged  that  the  receipt  of  any 
further  rent  should  stand  over  for  further  consideration. 

On  the  17th  November,  Mr.  Thomas  addressed  the 
following  letter  to  Mr.  Smith : — 

"  Dear  Sir,  Wright  v.  Vernon. 

"  Under  the  provisions  of  an  Act  of  Parliament 
for  clearing  and  widening  the  river  Nene^  the  Upton  lands 
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have  become  chargeable  with  the  sum  of  169/.  lis,  Sd.^ 
and  I  believe  some  other  smaller  charges.  Have  the 
kindness  to  ascertain  and  inform  me  how  Mr.  Wright 
proposes  that  these  charges  should  be  paid. 

"  (Signed)    Yours  truly,  Henry  TlionuuJ* 

And  on  the  5th  of  December  Mr.  Thomas  addressed 
to  Mr.  Smith  the  following  letter :  — 

"  Dear  Sir,  Wright  v.  Vernon, 

"  The  present  state  of  the  property  at  Upton 
requires  immediate  attention.  I  refer  to  my  letters  of 
the  12th  October  and  17th  November  last  upon  this  sub- 
ject, and  invite  you,  on  behalf  of  your  client  Mr.  Wright^ 
to  concur  in  some  arrangement  having  for  its  object  the 
property  and  of  the  common  interests  of  all  parties  coo- 
cemed.  I  send  copy  of  this  letter  to  Messrs.  King  and 
Attwaters  and  to  Mr.  Godden, 

"  (Signed)     Yours  truly,  Henry  ThomasJ* 


A  copy  of  this  last  letter  was  accordingly  sent  to 
Messrs.  King  and  Attwaters^  the  solicitors  for  Sir  Henry 
Fairfax  and  Dorothy  English^  and  to  Mr.  Godden^  the 
solicitor  for  Mr.  Woodford, 

No  notice,  however,  was  taken  of  either  of  tlie  above 
letters. 


Pending  this  correspondence,  the  decree,  which  was 
pronounced  on  the  3rd  August  last,  was  being  slowly 
worked  through  the  registrar's  office.  The  solicitors,  by 
their  clerks,  met  at  the  registrar's  office  upon  the  minutes : 
on  each  occasion,  Messrs.  King  and  Attwater*8  clerk 
and  Mr.  Tliomass  clerk  pressed  upon  Mr.  Smith  the 
importance  of  effecting  an  arrangement  by  which  tlie 
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rents  could  be  received  and  the  estate  properly  managed 
pending  the  intended  appeal.  Mr.  Smith's  answer  in- 
variably was — "  I  shall  consult  my  client"  It  was 
suggested  at  these  meetings  at  the  registrar's  office  that 
Messrs.  King  and  Attwater's  clients  should  continue  in 
the  possession  of  their  one-third  of  the  estates^  upon  an 
undertaking  to  account  for  the  same  hereafter,  and  tliat 
Mi.  Chard  should  continue  in  possession  of  the  two- 
thirds  upon  a  like  imdertaking  to  account. 
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The  Plaintiff  in  his  affidavit  stated  that  the  Defendants 
Fairfax  and  English  and  Woodford^  and  himself  were 
unable  to  agree  as  to  the  nomination  of  a  person  as  re- 
ceiver of  the  rents  and  profits  of  the  said  estates  pending 
the  proceedings  for  the  partition ;  and  in  the  meantime 
the  rents  of  the  estates  were  not  received  and  in  peril  of 
being  lost;  and  that  the  rents  which  accrued  at  Michael- 
mas last  (except  as  to  the  two  houses)  were  in  arrear 
and  unpaid.  In  addition  to  the  interest  upon  the  said 
mortgages  there  were  various  rates  and  other  assessments 
chargeable  upon  the  said  estates  and  payable  by  the 
landlords  thereof,  and  some  of  which  were  in  arrear. 

Mr.  Chard  had  been  agent  and  banker  of  the  Samwell 
family  for  thirty  years ;  he  liad  had  the  management  of 
the  estates  in  question  and  received  the  rents  for  nearly 
the  whole  period. 

Mr.  Glasse  and  Mr.  Smythe  now  moved  for  a  receiver. 
They  confined  their  application  to  the  two-thirds  of  the 
estate  in  the  possession  of  Mr.  and  Mrs.  Vernon  and 
Chord,  abandoning  it  as  regarded  the  other  third.  They 
cited  Bowman  v.  Bell  {a). 


(a)  14  Sim.  »92. 
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Mr.  Svrraffe,  for  the  other  parties  in  the  same  interest. 

Mr.  Campbell,  for  the  Vemons,  opposed  the  motion. 

The  bill  does  not  pray  a  receiver,  nor  does  it  make 
any  case  of  peril  to  the  rents.  The  decree  takes  no 
notice  of  a  receiver,  nor  of  any  necessity  for  it  This  is 
tljerefore  an  attempt  to  add  to  the  decree,  which  cannot  be 
done :  Wallis  v.  Thomas  (a) ;  Pickard  v.  Matiheson  (6) ; 
JBrackenbury  v.  JBrackenbury  (c).  The  case  in  the  14 
Sim.,  cited  against  me,  was  not  a  case  of  an  adverse  suit, 
and  the  matter  on  which  the  application  was  founded 
was  subsequent  to  the  decree.  Here  there  has  been 
nothing  substantial  occurring  since  the  decree.  The 
rents  are  not  in  peril ;  they  are  in  the  hands  of  Chardf 
who  has  always  been  the  agent  of  the  parties  to  receive 
them,  and  against  whom  nothing  is  or  can  be  said. 


The  inference  from  the  decree  is,  that  Chard  and 
VetTion  are  intended  to  continue  in  receipt  of  the  rents. 
At  any  rate,  no  receiver  having  been  appointed  by  the 
decree,  none  can  now  be  appointed  in  a  state  of  things 
not  substantially  varying  from  that  which  existed  at  the 
date  of  the  decree.  The  decision  of  the  Court  is  ap- 
pealed from,  and,  pending  that  appeal.  Chard,  who 
always  has  received  the  rents,  ought  not  to  be  displaced. 
It  is  not  even  pretended  that  in  his  hands  the  rents  are 
in  danger. 

Mr.  Baily  and  Mr.  Renshaw,  for  Chard,  left  the  matter 
in  the  hands  of  the  Court. 


The  VicE-CnANCELLOR,  after  referring  to  the  efiect 
of  the  previous  partition  suit,  as  preventing  the  Court  at 


(a)  7  VcR.  292. 
(6)  Ibid.  293. 


(c)  2  Jac.  &  W.  391. 
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the  time  of  the  decree  from  inserting  a  specific  direction 
that  the  Defendants  should  deliver  possession,  proceeded 
as  follows: — 

■ 

I  must,  for  the  purpose  of  this  motion,  assume  that 
my  decree  was  right      According  to   the   decree,  the 
Vemons  are  not  entitled  to  any  part  of  the  estate  ;  and 
it  directs  an  account  as  against  the  VemonSy  and  against 
Chard,  their  trustee.     After  the  decree,  in  strictness,  the 
duty  of  the  Vemons  was  to  give  up  possession,  although 
there  was  no  direction  in  the  decree  that  they  should  do 
so.    If  this  had  been  a  case  of  a  single  Defendant,  and  the 
Plaintiff  had  been  declared  entitled,  the  Defendant  would 
have  been  ordered  to  deliver  up  possession;  and  so  it 
would  have  been  in  this  case  but  for  the  impossibiUty  of 
such  a  direction,  arising  out  of  the  partition ;  but  it  is 
clear,  if  the  decree  is  right,  it  imports,  though  it  does  not 
direct,  that  possession  should  be  given  up  from  the  time 
"when  the  right  was  declared :  the  retention  of  the  estate 
&fier  the  decree,  is  against  justice.     If  there  were  any 
Actual  peril  to  the  rents  it  would  be  quite  right,  even  if 
tlie  decree  were  suspended,  to  protect  the  rents  and  pro- 
in  the  meanwhile ;  and  at  all  events  all  the  liabilities 
f  the  estate,  accrued  or  accruing,  should  be  provided 
or.     Now  I  must  assume  Chard  to  have  been  in  pos- 
^aession  of  the  rents  received  since  the  filing  of  the  bill, 
^^nd  the  first  thing  that  takes  place  after  the  decree  is 
^ttis, — the  solicitor  acting  for  the  Vemons  wTites  to  the 
solicitor  of  the  Plaintiff  as  follows : — [His  Honor  read 
-the  letter  of  the  12th  October,  p.  114.]     That  is  a  clear 
"notice  that  provision  ought  to  be  made  for  the  interest  of 
the  mortgage  till  after  the  appeal  is  disposed  of,  and  that 
provision  should  also  be  made  for  the  various  charges, 
the  greater  part  of  which  had  accrued  during  the  time 
when  Chard  received  the  rents.   Afterwards  the  Plaintiff 
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gives  notice  to  the  tenants  not  to  pay  the  rents.  This 
notice  was  withdrawn  as  to  two  houses,  and  the  tenants 
of  those  houses  continued  to  pay  their  rents  to  Chard, 
[His  Honor  then  referred  to  the  correspondence  set  out, 
pp.  115  and  116,  and  proceeded :]  All  these  letters  are 
in  pari  materia,  and  the  same  observation  applies  to  them 
all,  viz.  it  was  the  duty  of  the  Vemons  to  have  made  pro- 
vision for  the  pajrments  out  of  the  sums  received  by  them. 
Now  what  arrangement  for  making  that  provision  can  be 
80  proper  as  a  receiver  ?  If  the  parties  could  have  agreed 
in  appointing  Mr.  CharS,  I  should  have  been  glad. 
However  the  Plaintiff  objects  to  him,  and  I  cannot  alto- 
gether find  fault  with  the  Plaintiff  in  distrusting  the 
partisanship  of  Chard.  Against  the  appointment  of  a 
receiver  it  is  urged,  first,  that  it  is  not  according  to  the 
course  of  this  Court  to  add  to  a  decree.  I  entirely  concur 
in  that  But  I  am  not  adding  to  the  decree ;  I  am,  after 
the  decree,  making  a  separate  and  distinct  order.  But  then 
it  is  said  that  ought  not  to  be  done  when  matters  are  in  the 
same  state  as  at  the  time  of  the  decree ;  but  that  is  not  so 
here.  Matters  have  occurred  since  the  decree  showing  a 
necessity  for  arrangements  for  collecting  the  rents  and 
profits,  and  for  making  provision  for  outgoings,  &c.  AD 
this  is  new.  Possession  ought  to  have  been  given  up 
by  the  Defendants.  They  do  not  give  it  up;  on  the  con- 
trary, they  say  we  will  not,  and  not  only  we  will  not,  but 
we  will  not  make  any  provision  for  the  liabilities  of  the 
estate ;  that  alters  the  position  of  matters  since  the  decree 
very  materially.  The  next  argument  is,  that  this  Court 
will  not  order  a  receiver  unless  a  receiver  is  prayed  by 
the  bill.  It  may  be  true  that,  when  the  cause  is  being 
heard,  the  Court  will  not  direct  a  receiver  unless  it  is 
prayed,  nor  will  it  appoint  a  receiver  before  decree  unless 
prayed,  because  if  a  receiver  is  decreed  at  or  before  the 
hearing,  the  bill  ought  to  lay  a  ground  for  it     But  here, 
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ground  for  a  receiver  is  not  by  reason  of  circum- 

ces  existing  before  decree,  but  of  subsequent  cir- 

stances.     In  this  case,  the  decree  declared  the  rights 

-t^lie  parties;   it  determined  that  the  Plaintiffs  were 

tied  to  possession ;  and  if  it  could  have  been  so  made, 

ould  have  decreed  possession  to  be  given;  but  it 

Id  not,  by  appointing  a  receiver,  have  executed  the 

But  this  is  a  difierent  state  of  circumstances. 

Plaintiff's  right  is  not  to  have  a  receiver  for  the 

se  of  turning  the  Vemons  out  of  possession,  but  for 

^J^e  purpose  of  collecting  the  rents  and  preserving  them, 

^'^d    for  the  ftuther  purpose  of  ensuring  a  proper  ap- 

plica.tion  of  them  to  the  outgoings  of  the  estate,  and, 

S^ierally,  of  protecting  the  estate  for  the  person  to 

^^**om  it  shall  ultimately  be  determined  to  belong.    For 

^"is  purpose  it  is  not  necessary  to  have  a  receiver,  except 

*^^    the  lands  let  to  tenants  actually  paying  rents,  and 

^^   ^^eed  not  therefore  extend  to  the  mansion-house,  gar- 

^^Hs   and  pleasure-grounds,  nor  to  the  land  occupied  by 

the    Vemons. 
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receiver  was  accordingly  granted  as  to  the  two  thirds 
^^  tVie  estate  in  the  possession  of  the  Vemons,  except  as 
^^  tVie  mansion-house,  and  other  portions  of  the  estate 
^^  t:Vme  personal  occupation  of  the  Vemons  at  the  date  of 
^*^^       decree,  they  undertaking,  if  the  decree  should  be 

to  deliver  up  possession. 
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Practice, 
Injunction. 

Proceedings  at  FAREBROTHER  V.  WELCHMAN. 


An  action  was  1  HIS  was  a  motion  for  an  injunction  to  restrain  an   ^ 

brought  by  the  ^^^^  ^^  j^^  .     ^j^^  Defendants  against  the  Plaintiff, 
representatives  -^  ° 

of  a  lunatic 

■ 

against  an  rjij^^  material  facts  were  as  follows  : — William  Leake 

auctioneer  em-  .   i        ,      . 

ployed  by  the  h^d  earned  on  business  for  many  years  pnor  to  1852  as 

agent  of  the  a  solicitor,  and  S,  W.  Bury  was  his  confidential  cleric 
monies  come  ^^^  agent  in  the  transactions  forming  part  of  the  subject- 
to  hu  hands,  matter  of  the  suit.     In  1832,  Z^ai^  retired  firom  business, 

part  of  the  ^^^  ^^^  succeeded  by  Bury,  who  then  became  the  so- 

lunatic  8  estate ;  *^ 

the  auctioneer  Hcitor  o{  Lealte.     In  1848,  Bun/,  as  the  agent  o{  Leake, 

pleaded  at  law  commissioned  the  Plaintiff  to  sell  certain  leasehold  pro- 
some  of^iese  P^^^-y  ^^^  ^^  furniture  and  effects  of  Leake.  And  the 
monies,  by  the  Plaintiff  sold,  in  January,  1849,  the  furniture  and  effects 

order  of  the  fo^  665/.  18*.  6d.  In  September,  1849,  Leake  was  duly 
comtnittee  s 

agent,  for  the  found  a  lunatic  from  the  6th  of  February,  184S,  and  Tho- 
me of  the  mas  H.  Plaskett  was  appointed  his  committee ;  but  the 
facfof  such^^  Plaintiff  had  no  notice  of  the  lunacy  till  October,  1849. 
payment,  in 

nleaded  was  ^^  *  report  made  by  the.  Master  in  lunacy,  dated  the 

disputed.  24th  January,  1850,  it  was  found   that  the  fortune  of 

Held,  that  the  Leake  consisted  of  a  certain  other  leashold  property  and 

principal  ques-  i 

tion  was  the  certain  effects,  and  of  certain  monies,  which  included  the 

question  of  665/.  18*.  6rf.,  and  that  thereout  some  specified  payments 

the  oleas  could  ^^^  ^^^^  made.     That  report  was  confirmed  by  an  order 

be  proved  or  of  the  Lord  Chancellor,  dated  the  2nd  March,  1850,  and 

not :  that,  wfth- 

out  deciding  whether  the  pleas,  if  proved,  afforded  either  a  legal  or 

an  equitable  defence,  this  Court  would  not  (having  regard  to  the 

Common  Law  Procedure  Act)  restrain  the  action. 
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it  was  ordered  that  Plasket  should  sell  part  of  the  lu-  \S55. 

natic*8  property,  and  thereout  he  was  to  pay  certain    «   ^'^**^^*^'^ 

,  ,  ,  .  rAREBBOTHER 

liabilities  of  the  lunatic,  and  to  pay  what  was  then  due  v. 

for  his  maintenance.  Welchman. 

Bury  was  the  solicitor  of  the  commission,  and  of  the 
conmiittee,  and,  with  the  sanction  of  Plasket,  he  com- 
missioned the  Plaintiff  to  sell  the  lunatic's  personal  es-' 
tate  mentioned  in  the  Master's  report ;  and  the  personal 
estate  was  sold  by  the  Plaintiff  for  908Z.  1&.  5d. 

The  produce,  subject  to  some  proper  deductions,  was 
paid  by  the  Plaintiff  for  the  benefit  of  Leake,  through 
Bury,  with  the  sanction  and  privity  of  Plasket,  and,  in 
particular,  part  thereof  was  so  paid  for  the  maintenance 
of  the  lunatic. 

The  Plaintiff  afterwards  was  commissioned  by  Bury, 
with  the  privity  of  Plasket,  to  sell  other  property  of  the 
lunatic. 

Btary  died  in  1850.  Leake  died  in  1852;  and  his 
personal  representatives  were  the  Defendants  ;  and, 
shortly  before  the  filing  of  the  bill,  they  brought  an 
action  against  the  Plaintiff  for  the  sums  received  by  him 
in  respect  of  the  estate  of  the  lunatic,  and  they  claimed 
SOTO/.  14i5. 5d.  The  bill  alleged,  that  that  sum  included 
not  only  the  commission  justly  due  to  the  Plaintiff,  but  the 
sums  paid  by  him  under  the  direction  of  Bury  on  behalf 
of  the  lunatic  and  for  his  maintenance.  It  contained 
the  usual  charge  of  complexity  of  the  accounts,  rendering 
it  a  matter  impossible  for  a  Court  of  law  to  deal  with, 
and  it  prayed  an  account,  and  payment  of  the  balance  to 
be  found  due  to  the  party  entitled,  with  the  usual  o£fer  to 

VOL.  III.  L 


IM 


1855. 


Farebrothbr 

V. 

Wblchman. 


CASES    IN    CHANCERY. 

pay  such  balance,  and  it  prayed  an  injunction  to  restrain 
the  acti(Hi. 

The  real  point  in  dispute  was,  whether  at  law  the 
Plaintiff  could  set  off,  either  by  way  of  legal  defence,  or 
by  way  of  equitable  defence  under  the  17  &  18  Vict 
c.  124,  the  Plaintiff's  just  commission  as  auctioneer,  and 
the  sums  he  had  paid  by  the  order  of  Bury  for  the  lu- 
natic. 


The  Plaintiff  had  pleaded  to  the  action,  and  the  16th 
and  17th  pleas  to  one  of  the  counts  were  as  follows : — 

16th.  That  at  the  time  of  the  supposed  causes  of  action 
in  that  count,  the  said  W.  Leake  was  lunatic  and  of  un- 
sound mind,  and  incapable  of  managing  his  own  afi&irs, 
and  under  the  care  of  the  aforesaid  Thomas  H.  Plasket, 
as  such  committee  of  the  lunatic  and  his  person,  and  that    ^ 
before  the  action,  and  in  the  lifetime  of  the  said  W.  Leake,   « 
the  Defendants  satisfied  the  claim  of  the  said  W.  Leake  ^ 
by  payment  to  the  said  Tkomas  H.  Plasket  as  such  his  m 
committee. 


The  17th  to  the  same  count    That  while  the  said  W^ 
Leake  was  lunatic,  and  the  said  Thomas  H.  Plasket  waa^tf 
committee  of  the  lunatic,  as  in  the  said  last  preceding  plea^ 
mentioned,  the  monies  now  claimed  by  the  Plaintifli  o9 
the  Defendants  in  the  said  count,  and  all  of  them,  were  ^ 
disbursed  and  expended  by  the  Defendants  at  the  request^ 
of  the  said  Thomas  H.  Plasket,  as  such  committee  as  ^ 
aforesaid,  in  manner  as  directed  by  the  said  Thomas  H. 
Plasket  as   such  committee,  and  in  pursuance  of  his 
orders  and  directions  to  the  Defendants  in  that  behalf 
and  for  the  benefit  of  the  said  W.  Leake. 
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Mr.  Olasse,  with  whom  were  Mr.  H.  Clarke,  and  Mr. 
Haynumdf  of  tlie  common  law  bar^  for  the  motion. 

Mr.  Gbuse. 

Apart  firom  the  complication  of  the  accounts^  which 
would  of  itself  make   this   a  case   proper  for  equity^ 
thb  is  a  case  in  which  the  account  cannot  be  taken 
at  all   at  law  between  the   Plaintiff  and  the  represen- 
tatives of  Leake's  estate.      That  the   Plaintiff  is  en- 
tided  to  the  sums  paid  by  him  before  he  had  notice 
of  the   lunacy  is  clear :  MoUon  v.  Camroux  (a).      But 
as  to  the  sums  paid  by  him  after  he  had  notice,  how 
can  he  set  them  off  at  law?     Unless  he  could  have 
brought  an  action  for  them,  if  he  had  himself  paid  them, 
against  the  representatives,  there  can  be  no  set-off  at 
law;    and  he  could  not  bring  such  an  action,  because 
you  can  only  bring  an  action  against  the  representatives 
of  a  person,  either  on  Aw  contract  or  on  their  own  con- 
tract.  But  here,  there  was  no  such  contract.   The  lunatic 
could,  of  course,  make  none ;   and  the  representatives 
never  did  make  any.     At  law,  therefore,  we  cannot  plead 
by  way  of  set-off  the  payments  made  to  Bury,     But  in 
equity,  we  are  clearly  entitled  to  such  set-off.     Bury 
was  the  agent  of  the  lunatic  before  the  limacy ;  and  after- 
wards he  was  the  solicitor  for  the  commission  and  agent 
of  the  committee,  and  as  such  he  efiected  sales  through 
die  Plaintiff,  and  payments  made  by  the  Plaintiff  to 
Bury  have  been  expressly  recognized  and  allowed  by 
the  report  <^  the  Master  in  lunacy.      It  is  true,  we 
have  pleaded  payments  made  to  die  committee,  and  also, 
payments  made  for  die  benefit  of  the  lunatic ;  but  those 
payments,  if  proved,  and  die  proving  of  them  involves 
tbe  taking  of  a  complex  account,  are  not  set  off  at  law 
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(a)  2  Exdi.  487 ;  4  Excb.  17. 
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irrespective  of  the  new  Procedure  Act  And  even  if  they 
can  be  pleaded  by  way  of  equitable  defence,  that  does 
not  oust  the  jurisdiction  of  the  Court  If  therefore,  aa 
we  contend  in  respect  of  all  the  items  since  the  notice  of 
the  lunacy,  there  is  no  answer  to  the  legal  demand,  then 
of  course  the  Plaintiff  must  come  to  this  Court  His 
equity  is  plain. 

Mr.  H.  Clarke. 

The  jurisdiction  in  matters  of  account  is  clearly  con- 
current If  an  account  is  of  a  complicated  character, 
this  Court  will  take  it  Now,  we  first  have  payments 
to  the  extent  of  588/.  before  notice  of  the  lunacy.  It 
may  be,  that  that  is  a  sum  as  to  which  we  could  plead 
sepoff.  But  even  as  to  those  payments,  we  have  no 
means  at  law  of  bringing  forward  the  Master's  report 
in  order  to  show  those  payments  were  made  for  the 
benefit  of  the  lunatic,  and  we  might,  therefore,  fisdl  in 
proof 

Mr.  Raymond. 

First,  as  to  the  mode  in  which  the  Plaintiffii  at  law 
shape  their  case.  They  entirely  ignore  the  lunacy,  and 
throw  the  statement  of  that  on  the  Plaintiff  in  equity. 
It  is  apparent  from  the  counts  that  the  case  made  by  the 
Plaintifis  at  law  cannot  be  all  true.  If  any  of  the  counts 
are,  as  is  common,  purely  speculative,  still  we  must 
plead  to  those  counts ;  but  it  does  not  follow,  that  the 
pleas  must  be  assumed,  even  by  the  Defendant  at  law, 
as  all  capable  of  proof,  or  all  good  in  law.  We  are 
not,  therefore,  to  be  tied  here  by  our  pleas  at  law.  Se- 
condly, this  is  a  case  which,  of  necessity,  must  at  law 
be  referred ;  for  a  jury  have  no  means  of  taking  such 
an  account  as  that  involved ;  and  if  a  reference  were 
ordered,  it  could  not  do  justice,  for  there  would  be  no 
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power  to  compel  JPlasket  to  account,  and,  without  his 
accounting,  justice  cannot  be  done.  Thirdly,  as  to  the 
effect  of  the  new  Procedure  Act,  what  is  an  equitable 
defence  nobody  yet  knows,  the  practice  is  too  recent 
But,  in  this  case,  at  any  rate  we  have  not  pleaded  any 
pleas  as  equitable  defence.  Such  pleas  must  be  expressly 
so  pleaded,  and  by  leave.  But  the  defence  we  could 
ofier  is  not  equitable  defence  within  the  existing  autho- 
rities :  Mines  Royal  v.  Magnay  (a).  Here,  we  cannot  say 
anything  has  been  done ;  we  are  asking  something  to  be 
done.  Suppose  an  action  by  the  representatives  of  a 
lunatic  for  a  sum  in  the  hands  of  the  Defendant  at  the 
death  of  the  lunatic.  His  answer  is,  by  the  direction  of 
a  third  person  I  made  payments ;  but,  unless  the  legiti- 
mate inference  could  be,  that  thereby  the  lunatic  in  his 
lifetime  became  indebted,  there  could  be  no  set-off  at 
law ;  the  Defendant  at  law  could  only  plead  set-off  by 
showing  a  liability  in  the  lunatic.  The  payment  was 
to  an  agent,  but  not  the  agent  of  the  lunatic,  for  he  could 
appoint  no  agent  The  committee,  if  the  agent  of  any- 
body, is  the  agent  of  the  crown ;  and  his  receipt  would 
be  no  receipt  for  the  lunatic. 
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Mr.  Baily  and  Mr.  BomU^  for  the  Defendants,  were 
not  called  upon. 

The  Vice-Chancellor  : 

I  am  of  opinion  that  this  is  not  a  case  for  an  injunc- 
tion. The  facts  shortly  stated  are  these, — Farebrother 
was  employed  in  managing  certain  property  belonging 
to  Leake  the  lunatic ;  and  as  to  some  of  the  property 
there  was  a  sale,  pursuant  to  an  order  made  by  the  Lord 


(a)  Law  Times,  ISih  Jan.  1855. 
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1855.  Chancellor  in  March^  1850.    Leake  was  found  a  lunatie 

from  the  6th  February,  1840,  and  Plasket  was  aiq>ointed 
his  committee.    Now  as  to  some  of  the  property,  Phuket 
WsLCHMAir.     says  himself  he  authorized  the  sale ;    as  to  other  parts, 

he  says  he  did  not.  And,  as  I  understand  the  represen- 
tation of  the  Plaintiff  himself,  the  fitcts  are  these, — He 
says,  he  paid  the  money  to  Bury ;  he  paid  it  to  him 
with  the  sanction  of  Plashet,  and  that  it  was  applied 
by  Bwry  for  the  benefit  of  the  lunatic.  He  says  he  is 
entitled  to  deduct  sums  from  the  amount  claimed,  partly 
in  respect  of  expenses  and  commission ;  and  as  to  that,  I 
cannot  for  a  moment  doubt  that  in  an  action  the  Plaintiff 
would  be  entitled  to  the  latter  deduction.  The  question 
then  really  is,  whether  the  payments  made  by  the  Plain- 
tiff to  Bury  are  payments  made  either  to  Plasket^  the 
committee,  or  to  Bury  as  the  agent  of  Plasket.  Now, 
the  Plaintiff  has  pleaded  at  law,  and  the  16th  plea  is  as 
follows — [His  Honor  referred  to  the  16th  plea,  set  out  in 
p.  124];  to  that  plea  the  Plaintiff  at  law  has  replied, 
and  on  that  the  issue  raised  will  be,  was  the  payment- 
to  Plasket  t 

« 
The  17th  plea  is  as  follows— [His  Honor  referred  to 
it] ;  to  that  the  Plaintiff  has  also  replied,  and  on  that  the 
i^sue  will  be,  whether  the  Defendant  at  law  did  make 
payment  at  the  request  of  Plasket,  or  by  the  direction 
of  Plasket,  &c.  Now,  in  this  state  of  the  pleadings, 
the  question  at  law  is  not  the  particular  amount  of  items 
in  a  complicated  account;  but  simply,  whether  Pbre' 
hrotker  did  make  these  payments  to  Plasket,  or  did  make 
them  to  Bury,  with  the  sanction  and  authority  of  Plasket? 
And  the  Defendant  at  law,  by  pleading  these  pleas,  as- 
sumes that  such  payments,  if  proved,  are  a  good  defence ; 
and  the  Plaintiff  at  law,  by  replying,  I  assume,  takes  the 
same  view.    The  equity  set  up,  as  I  understand  it,  is  this : 
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a  Court  of  law  will  not  recognize  the  validity  of  these 
pleas  unless  the  payments  are  such  as  in  the  strict  legal 
sense  can  be  treated  as  set-off     But  when  I  find  that 
by  the  new  Procedure  Act  a  Defendant  is  allowed  to 
defend  by  matter  of  equitable  defence,  the  very  purpose 
of  which  enactment  is  to  prevent  a  party  against  whom 
an  action  is  brought  firom  being  driven  to  this  Court,  it 
does  appear  to  me,  that  when  a  Defendant  pleads  such 
matter  as  I  find  here,  I  must  assume,  that  if  the  facts 
are  found  in  favour  of  the  Defendant,  judgment  must 
a.]so  be  in  his  favour.     This  is  not  a  case  of  complex 
^jccounts.     It  may  be  that  as  to  the  final  determination 
of  the  amount,  a  Court  of  law  may  find  difficulty ;  but 
t:liat  that  may  be  so  is  not  alone  a  ground  for  coming 
^o  this  Court, — ^when  I  find  that  the  real  and  substan- 
tial question  is,  the  fact  whether  certain  payments  have 
iDeen  made.     If  this  Court  were  to  entertain  the  question, 
«uid  it  came,  as  it  might  ultimately,  to  be  a  pure  ques- 
'tion  of  fisict,  it  really  might  happen  that  this  Court  would 
liave  to  direct  an  issue  to  try  the  very  question  which 
is  already  in  issue.     As  to  the  facts  found  on  the  lunacy^ 
the  jurisdiction  of  the  Lord  Chancellor  in  lunacy  is  totally 
<listinct  firom  the  jurisdiction  of  this  Court  in  equity ;  and 
the  tactB  proved  in  the  lunacy  are  quite  as  capable  of 
being  proved  at  law  as  they  would  be  in  equity.     I  must 
therefore  refuse  the  motion  and  with  costs. 


1855. 


Farebrothbr 

V. 

Welchmav. 
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lOtb  Feb. 

/W/tc^  MAGNAY  V.  MINES  ROYAL  COMPANY. 


Bill  to  restrain  IN  this  case  an  action  had  been  brought  by  the  com- 
oAn  action  at"  P^^^^  against  Sir  William  Magnay  to  recover  sums  due, 
law  for  rent        or  alleged  to  be  due,  from  time  to  time,  for  rent  in 

and  dilapida-  respect  of  certain  premises  held  by  him  as  tenant  of  the 
tions;  the  De-         '^  ,  .       ,      i     i         ,.    i   i.      i-i^ 

fendant  at  law    company ;  to  that  action  he  had  applied  for  liberty  to 

applied  for  and  plead  among  other  pleas  a  plea,  by  way  of  equitable 

was  refused 

leave  to  plead  d^fe^^ce,  of  an  agreement  for  a  surrender  of  the  lease  on 
with  other  certain  terms,  but  the  Court  of  Exchequer  had  refused 

of^^ui^abrX-  ^  P«"ni^  s^ch  plea  to  be  pleaded.  (See  the  report  of 
fence,  an  the  case  at  law,  18  Jurist,  10^.)     The  Defendant  at  law 

agreement  to      therefore  filed  this  bill,  and 

surrender  his 

lease  on  cer^ 

tain  terms.  ^^*  Glasse  and  Mr.  Hardy  now  moved,  on  notice,  for 

There  was  con-  an  injunction  to  stay  the  proceedings  at  law.  The 
dencf  whrther    "^^terial  facts  sufficiently  appear  in  the  arguments  and 

the  agreement    in  the  judgment, 
was  complete. 

°  '"rantelT'on      '^^^  agreement  for  a  surrender  of  the  lease  is  com- 

theplaintiffgiv-  plete;  the  only  question  is  whether  the  Defendants  have 

ing  judgment  at  ^  right  to  call  on  the  Plaintifi*  to  submit  his  title  to  their 

law,  bringing  m  .      °     . 

the  money,  and  inspection.     We  say  they  have  not ;  but  that  can  only 

undertaking  to  be  determined  in  equity.  We  have  no  purely  legal 
amounts  of  defence.  The  agreement  to  surrender,  which  is  in  equity 
rent.  a  good  surrender,  cannot  be  noticed  at  law;  and  the 

Observations  ^^^^^  ^f  ^^^  j^^  refiised  to  permit  us  to  plead  that  and 
on  the  new  r  r 

practice  on         the  other  grounds  of  defence  by  way  of  equitable  plea. 

special  injunc-  The  evidence  as  to  our  equity  is,  taking  it  in  the  strongest 
tions  to  restrain  .     ^  „,    .         .  .       j       .i  . 

proceedinin  at  ^"^V  ^^i^ist  us,  conflicting ;  it  cannot  under  those  cur- 
law,  cumstances  be  said  that  we  are  to  be  without  relief;  this 

Court  will  decide  all  the  questions  between  us  at  the 
proper  time,  and  in  the  meantime  will  not  allow  the 
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^u;tion  to  proceed*    We  are  willing  to  give  judgment  1855. 

"with  stay  of  execution  if  the  Defendants  have  a  case.       \^^^^ 
"Why  have  they  not  answered  ?  ^, 

MiHBs  RorA£ 

They  cited  Lovell  v.  Oalhway{a),  Senior  v.  Prii- 
chard  (b), 

Mr.  Baily,  for  the  company. 

It  is  said  we  have  not  answered ;  but  the  Plaintiff  has 

not  deUvered  any  interrogatories^  and  we  were  not  bound 

to  answer.    The  Plaintiff's  case  is  tiiat  he  has  no  case  at 

law ;  if  so,  what  good  can  discovery  by  answer  do  ?    He 

does  not  require  it     Is  he  then  to  file  a  bill,  not  calling 

for  an  answer,  and  tiien  on  a  conflict  of  affidavits  to  say 

he  is  entided  to  an  injunction  because  there  is  no  answer  ? 

No  doubt  if  he  had  made  a  special  case  he  might  have 

an  injunction.     But  he  does  not  make  any  such  case. 

We  say  that  on  the  evidence  there  was  no  concluded 

agreement  for  surrender;  certainly  possession  was  not 

taken  by  us.     Now  if  an  injunction  is  granted,  without 

Ininging  the  money  into  Court,  of  what  use  would  judg- 

xueiit  be  to  us  ?     This  suit  may  be  one  or  two  years 

^^efore  it  is  heard,  and  are  we  in  the  meantime  to  incur 

"^ihe  risk  of  the  money  being  lost  ? 

He  referred  to  the  evidence  to  show  that  there  was  no 
^^onclusive  agreement,  but  only  negociations  for  a  sur- 
:vender. 

With  him  Mr.  BUton,  and  Mr.  Brawn,  of  the  common 
law  bar. 

Mr.  Qlassty  in  reply. 

If  this  were  under  the  old  practice,  the  injunction 
would  only  be  granted  till  answer;  and  on  putting  in 

(a)  17  Beav.  1.  (h)  16  Beav.  479. 


ISS 
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1855.  their  answer  the  Defendants  would  at  once  have  moved 

^  to  dissolve,  and  so  they  may  now.     It  is  therefore  idle  to 

t).  talk  of  this  question  being  tied  up  for  years.     The  cases 

MiWBt  RoTAt   at  the  Rolls,  which  we  have  cited,  show  that  although 

there  is  conflict  of  evidence,  yet,  if  no  answer  has  been 
put  in,  this  Court  will  grant  an  injunction. 

The  learned  counsel  on  both  sides  went  fully  into  the 
iacts.  The  substantial  result  was,  that  there  was  conflict 
of  evidence  as  to  the  equitable  circumstances  on  which 
the  Plaintifl^  relied. 


February  12. 
Judgment. 


The  Vice-Chancellor  : 

In  this  case  the  Mines  Royal  Company  commenced  an 
action  against  Sir  TT.  Magnay  for  the  purpose  of  re- 
covering the  amount  of  rent  alleged  to  be  due  from  him 
as  tenant  of  certain  premises  which  he  held  of  the  com- 
pany, and  also  to  recover  a  sum  of  money  alleged  to  be 
due  for  dilapidations.  Sir  W,  Magnay  has  filed  a  bill^ 
on  which  he  admits  that  he  has  no  legal  defence,  but  he 
contends  that  he  has  an  equity,  which  equity  is  this: 
that  whereas  up  to  a  certain  time  he  was  the  tenant  of 
the  company,  in  1851  there  was  an  agreement  between 
them  that  he  should  surrender  the  lease,  and  of  that 
agreement  he  is  unable  to  make  use  at  law;  and  it  is 
contended  that  that  is  a  sufficient  ground  for  his  coming 
for  relief  into  equity :  that  is  the  substance  of  the  case. 
It  appears  also  that  an  endeavour  was  made  in  the  court  of 
law  to  obtain  permission  to  plead,  among  other  pleas,  this 
plea  of  equitable  defence.  Now  I  understand  that  if  a 
single  equitable  plea  is  pleaded,  no  permission  is  required; 
if  more  than  one  is  pleaded,  then  only  is  leave  required 
to  plead  equitable  defence.  It  does  not  appear  whether 
the  permission  here  was  refused  to  plead  the  equitable 
defence  on  the  ground  of  the  equitable  defence  of  itself. 
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or  whetfier  because  it  was  to  be  pleaded  with  other  1%S5. 

pka8«     However  that  is  not  very  material:  it  is  clear  ^T^^^ 

at  any  rate  that  the  equitable  defence  as  a  single  plea  9. 


might  have  been  pleaded  without  leave.     But  the  party   Miiibs 
coming  here  fer  relief  contends  that  he  has  an  equi- 
tible  defence  to  the  action  which  this  Court  ought  to 
entertain.     Now,  according  to  the  old  practice,  in  a  very  1 
abort  time,  that  is  in  so  short  a  time  that  it  would  have 
been  in  such  a  case  impracticable  to  have  put  in  an 
answer,  the  injunction  would  have  gone  as  of  course 
to  stay  execution ;  and  if  die  circumstances  were  such  as 
to  require  it,  it  would  have  been  extended  to  stay  trial  ; 
and  then  when  the  Defendant  put  in  his  answer  he  would 
lie  entitled  to  move  at  once  to  dissolve,  which  would  be 
ms  of  course  also,  unless  the  Plaintiff  undertook  to  except 
to  the  answer,  or  to  show  cause  on  the  merits,  that  is  on 
-the  merits  confessed  by  the  answer,  that  there  was  no 
cqpiity  to  dissolve.    Now  when  the  showing  cause  against 
disBolving  came  to  be  heard  on  the  merits  confessed  by 
Ifae  answer,  it  was  for  the  Court  in  its  discretion  to  say 
what  ought  to  be  done.    When  it  is  said  the  injunction 
would  be  dissolved  on  the  merits  confessed  in  the  answer, 
it  does  not  mean  that  the  answer  must  confess  the  whole 
equity,  but  that  on  the  whole,  taking  the  bill  and  the 
iBswer,  there  would  be  sufficient  for  the  Court  in  the 
then  existing  state  of  circumstances  to  decide ;  because 
«t  the  hearing  the  case  might  present  a  very  different 
aspect  to  what  it  did  on  the  answer  alone.    It  was  always 
therefore  a  matter  for  discretion  for  the  Court  to  say 
whether  it  would  continue  the  injunction,  or  whether  it 
Mrould  dissolve  it,  and  on  what  terms.     Now  that  practice 
is  altered,  and  the  Plaintiff  is  not  entitled  as  of  course  to 
^n  injuncticm ;  on  the  contrary,  he  is  bound  to  make  a 
special  application,  supported  by  affidavits,  so  as  to  show 
^>n  the  fece  of  the  evidence  that  the  allegations  of  the  bill 
well  founded ;  of  course  this  involves  the  consequence 
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1855.  that  the  Defendant  has  a  right  to  oppose  on  affidavits. 

Now  it  appears  to  me  that  the  very  intention  of  this 
alteration  goes  to  this,  that  in  substance  what  the  Court 
Mines  Rotal   has  to  determine  on  a  motion  of  thb  sort,  is  very  much 

the  same  as  what  it  had  formerly  to  determine  on  show- 
ing cause  against  dissolving;  that  is,  whether  on  the 
merits,  looking  at  the  whole,  there  is  a  fair  question  to 
be  reserved  to  the  hearing,  and,  if  there  is,  then  whether 
in  the  meantime  an  injimction  should  be  granted,  and  on 
what  terms.  Now  it  appears  to  me  that  the  question 
here  to  be  determined  is  not  the  final  merits ;  for  when 
the  cause  comes  to  be  heard  they  may  be  very  dififerent, 
and  I  shall  therefore  express  no  opinion  on  the  merits. 
In  this  case  I  think  it  clear  that  an  injunction  must  be 
granted;  but  I  must  look  at  the  whole  case  to  see  on 
what  terms  it  should  be  granted ;  for  I  am  satbfied  that 
it  should  not  be  granted  simpliciter.  It  is  obvious  that 
nothing  short  of  giving  judgment  to  be  dealt  with  by  this 
Court  can  be  required ;  but  it  appears  to  me  that  looking 
at  the  whole  facts  of  the  case  something  more  must  be 
done;  the  mere  giving  judgment  would  not  place  the 
Plaintiff  at  law  in  the  position  in  which  he  ought  to  be 
placed.  It  appears  to  me  therefore  that  a  fiuther  con- 
dition should  be  bringing  the  money  into  Court,  that  is 
as  much  as,  speaking  in  round  numbers,  will  satisfy  the 
amount  of  rent  now  due,  and  what  may  be  determined 
to  be  due  for  dilapidations ;  and  the  Plaintiff  must  also 
undertake  to  bring  in  from  time  to  time  while  the  suit  is 
pending,  the  amounts  which  shall  hereafter  become  due 
for  rent 

The  injunction  was  accordingly  granted  on  these  terms ; 
the  question  of  the  costs  of  the  action  to  stand  over. 
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1855: 
14tli  Feb. 

SUTCLIFFE  V.  COLE.  C^Zian. 

1  HIS  cause  was  heard  on  a  motion  for  a  decree.  i.  Distinction 

between  a 

Two  questions  arose  upon  clauses  contained  in  the  estate  for  a  spe- 
iriD  of  WtUiam  Sutcliffe,  which  was  in  the  following  cific  purpose 
words:— "My  manor,  or  reputed  manor,  capital  mes-  a  devise  of  r"^ 
auage  and  &rm,  called  Great  Bramingham,  in  the  parish  estate  with 

rf  Zuton,  and  county  of  Bedford,  now  in  the  occupation  s^roetliing  in 

rf»^-_-  o.T».  '      rr  «  ^"®  nature  of  a 

Mr.  ITiqmcu  Smithy  I  give  to  my  cousm  Hammond  charge  ex- 

'^  Croutj  of  Great  Bussell  Street,  London,  subject,  ceptedoutof  it. 
'nevertheless,  to  a  charge  of  7,000/.,  which  I  direct  my  of  ^4,000^/^^'^rt 
^ecutors  to  raise  by  a  mortgage  of  the  same,  or  a  sale  of  a  larger 

^  part  thereof  such  sum  to  be  appropriated  as  follows,  ^"*^gc»  on  • 

*  devistfQ  estate 

'^•r — 1,000/.  to  his  mother,  1,000Z.  to  his  sister,  1,000/.  towards  paying 

^  the  children  of  his  uncle,  the  late  W,  Crosse,  and  the  the  testotor's 
'^'xi^ining  4,000/.  to  be  appropriated  towards  the  pay-  duno*hl?Jn 
''^'^t  of  the  debt  due  from  me  on  a  note  of  hand  given  a  note  of  band. 

^  ^y  late  sister."  The  testator 

only  owed  her 
3,800/.  on  the 
T^lic  bill  was  filed  by  the  personal  representative  of  note,  but  owed 

^'^^tliam  Sutcliffe,  the  testator,  for  the  purpose  of  obtain-  ^qq^ 
^8  n  declaration  that  the  sum  of  7,000/.  mentioned  in  the      Held,  on  the 
^*^1  might  be  declared  a  charge  on  the  Great  Braming^  ^<^"^«^J  ""^^^ 
^^^^  estate,  and  for  a  sale  or  mortgage  of  that  estate  to  whole  was  pay« 
^^^c  and  pay  the  sums  mentioned  in  the  portion  of  the  al>l«  ♦  *'^*««»  on 
^^1  set  out  above.     The  sister  of  if.  W,  Crosse  died  «uaire  unafded 
^  ^he  testator's  lifetime.  by  the  context. 

The  testator  was  not  indebted  on  the  promissory  note 
^  the  full  amount  of  4,000/.,  but  only  to  about  3,800/. ; 
^^t  he  was  indebted  to  his  sister  on  a  simple  contract  debt 
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1855.  in  the  further  sum  of  200/.  and  a  trifle  more.     The  will 

^  contained  also  the  following  passage — ''My  mortgages 

ff,  are  to  be  employed  in  paying  any  debts  remaining  after 

CoLB.  the  appropriation  of  the  4,000/.  above  mentioned*** 

Mr.  JBailtf  and  Mr.  T.  Stevens,  for  the  Plaintiff. 

The  questions  are,  what  amount  ought  to  be  ndaed 
under  the  passage  in  the  will  charging  the  Bramingham 
estate.  As  to  the  1,000/.  given  to  the  sister,  who  died 
in  the  testator's  lifetime,  the  question  on  that  is,  does  it 
lapse  for  the  devisee  of  the  Bramingham  estate,  or  ought 
it  to  be  raised,  and  if  so,  does  it  go  to  &e  testator^s 
general  personal  estate,  or  to  his  residuary  legatees.  And 
as  to  the  4,000/.,  since  only  3,800/.  was  due  on  the  pgromis- 
sory  note,  and  the  fiirther  sum  of  200/.  was  due,  but  not 
on  the  prombsory  note,  to  the  testator's  sister;  is  the 
whole  4,000/.  to  be  raised  to  pay  the  two  debts?  On 
behalf  of  the  estate  we  contend  that  althou^  the  amount 
due  on  the  promissory  note  was  less  than  4,0001,  yet,  as 
there  was  actually  4,000/.  due,  and  the  testatcnr  has 
directed  4,000/.  to  be  raised,  it  is  a  mere  misdescription 
of  the  debt  due  from  him,  and  the  whole  ought  to  be 
raised.  As  to  the  1,000/.  to  the  second  sister,  it  ought 
to  be  raised  for  the  benefit  of  the  testator's  personal 
estate ;  the  7,000/.  is  simply  cut  out  of  the  devise,  and 
the  devisee  has  nothing  to  do  with  it 

They  cited  Page  v.  Leapingwell{d). 

Mr.  Glasse  and  Mr.  Eddis,  for  one  of  the  residuary 
devisees  and  legatees. 

As  to  the  4,000/.,  they  did  not  oppose  the  Plaintiff's 
construction. 

(a)  18  Yes.  466. 


SoTOLIfVS 
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As  to  the   I9OOO/.  given  to  the  deceased  sister  it         1855. 

clearly  was  not  personalty  at  the  testator's  death;   it 

must  go^  therefore,  either  to  his  residuary  devisees^  or 

to  the  particular  devisee ;  it  cannot  &11  into  the  general         Cols. 

personal  estate.    We  say  that  it  &lls  into  the  residuary 

real  estate ;  the  rule  is,  that  if  a  charge  on  a  devised 

estate  is  a  charge  for  the  purpose  of  a  legacy  only,  and 

Aat  legacy  &ils,  the  charge  sinks  into  the  devised  estate ; 

but  if  it  is  not  a  mere  charge,  but  a  sum  taken  out  of 

the  devise,  then  if  the  purpose  to  which  that  siun  is 

destined  fails,  it  goes  to  the  residuary  devisee.     Here 

tbe  7,000^,  although  called  a  charge,  is  in  fact  an  ex- 

cepticm  out  of  the  devise;  it  is  as  if  the  estate  were 

devised,  less  the  7,000/.,  and  the  devisee  has  nothing  to 

do  with  die  application  of  it 

Mr.  Teed  and  Mr.  WethereUy  for  the  devisee  H.  W. 


[The  Vice-Chancellor  stopped  them  on  the  question  of 
tlie  1,000/.,  stating  that  he  was  with  diem  on  that  point] 

As  to  the  4^000/.,  all  that  the  testator  directs  to  be 

paid  is  the  promissory  note.    There  is  nothing  whatever 

in  the  will  to  show  that  he  meant  any  more  to  be  paid, 

and  the  plain  language  cannot  be  construed  by  the  fact 

that  he  owed  more  to  his  sister's  estate.     Besides,  he  did 

not  owe  her  merely  that  200/.,  he  owed  her  another  sum 

of  10,000/.,  on  a  mortgage,  and  it  might  as  well  be  said 

that  the  4,000/.  should  go  towards  paying  that 

Mr.  Baify  was  not  called  on  to  reply. 
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The  Vice-Chancellor  : 

As  to  the  gift  of  the  IfiOOL^  the  principle  is  plain,  the 
difficulty  is  only  in  its  application.  If  there  is  a  devise 
of  real  estate  less  something,  a  devise  with  an  exception 
out  of  ity  the  devisee  can  take  no  more  than  the  actual 
devise.  But  if  there  is  a  devise  subject  to  a  charge,  for 
the  particular  purpose  of  a  benefit  to  some  individual, 
then  it  is  a  devise  of  the  whole  estate,  and  not  of  an  es- 
tate less  something.  But  the  question  always  is,  what 
the  testator  intended.  [The  Vice-Chancellor  then  re- 
ferred to  the  devise  and  proceeded:]  Now,  suppose, 
that  in  this  case,  there  was  no  other  charge  than  this 
1,000/.,  and  that  were  directed,  in  the  language  used, 
to  be  raised  for  the  sister ;  it  appears  to  me  that,  on  die 
fiiir  construction  of  the  will,  he  meant  his  sister  to  have  a 
1,000/.  charge  on  the  estate  ;  he  meant  to  give  her  that 
charge,  and,  in  directing  the  appropriation,  he  only  points 
out  the  manner  in  which  the  legatee  is  to  have  the  be- 
nefit intended  for  her  worked  out  The  direction  to 
the  executors  to  raise  it  does  not  make  the  case  diSsr 
from  a  direct  gift  to  the  legatee.  The  estate  is  charged 
for  the  purpose  of  the  legacy,  and  for  no  other  purpose ; 
the  estate,  therefore,  is  discharged  by  the  failure  of  the 
purpose. 

As  to  the  other  question,  if  the  language  of  the 
clause  stood  alone,  however  probable  the  conjecture 
might  be,  that  the  testator,  although  he  speaks  only  of 
the  promissory  note,  meant  to  include  the  other  debt,  it 
appears  to  me  that  that  would  be  mere  conjecture ;  and 
I  should  be  of  opinion,  that  on  the  plain  meaning  of  the 
words,  no  more  was  intended  to  be  raised  than  would 
be  requisite  to  pay  the  promissory  note.  But  I  find  in 
another  part  of  the  will,  what  indicates  the  intention  of 
^  testator  not  only  to  pay  the  promissory  note  out  o| 
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the  4,000/.,  but  his  debts  generally.     [The' Vice-Chan-  1855. 

cellor  then  referred  to  the  passage  set  out  in  p.  136.] 

That  is   a  clear  indication  of  inlfention  to   apply   the 

4,000/.  in  payment  of  his  debts  generally,  including  of         Colb. 

course  what  was  due  to  his  sister  besides  the  promissory 

note.     The  sum  to  be  raised  will  therefore  be  6,000/.; 

^d  4,000/.  will  be  appointed  to  pay,  beside  the  pro- 

^ssory  note,  the  other  debt  due  to  the  sister's  estate. 

1855: 
March. 


Practice. 
Rehearing, 
Certificate  of 

SAUNDERS  V.  DRUCE.  Chief  Clerk. 

"•-^  this  case  an  application  had  been  made  in  cham-  When  an  order 
^'^  for  special  leave  to  amend  the  bill.     This  applica-  \^  made  by  a 
^^^  Xiras,  at  the  instance  of  the  Defendant,  heard  by  the  chambers  on 
*^^-Chancellor,  who  refused  it  with  costs.     A  motion  hearing  the  ap- 

^^^    now  made  in  Court  to  the  Vice-Chancellor  to  dis-  P^'^^^'O"' '' 
qI^  seems  the  ap- 

^**^   his   order  pro  formA,   in   order   to  enable  the  peal  should  be 


■i^^tiff  to  appeal.     Bhodes  v.  Ibbetson  (a)  and  Bnggs  ^^"'^ect  from 
V.     Xs^^t       /IN  -.1  that  order ;  and 

^'^^Ison  (J)  were  cited.  it  is  neither 

necessary  nor 

T^lie  Vice-Chancellor  expressed  his  opinion,  that  when  regular  that  it 

^"^  Application  was  heard  and  an  order  made  thereon  by  jj^ard  even  pro 
^^     Judge  in  Chambers,  it  was  irregular  to  rehear  it  form4,  by  the 

^^ore  him  in  Court;  as  that,  if  there  was  an  appeal,  J ""8®.^  ° 
■^^^  mane  ic. 

^^Uld  make  in  effect  two  rehearings ;  and  that  the  regular 

^onrge  was  to  appeal  direct  from  the  order  made  in 

^^mbers.      His  Honor  said  the  case  was  distinct  from 

^»vat  in  the  two  cases  cited,  where  there  was  merely  a 

^rtificate  of  the  chief  clerk  approved  by  the  judge. 

No  order  was  however  made.     The  case  stood  over  to 
be  mentioned  again,  but  was  not. 

(a)  2  Eq.  Rep.  76.  (6)  2  Eq.  Rep.  153. 

VOL.  Ill,  M 
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Plea. 

Averments  in 

support  of 

PUa. 


To  a  bill  filed 
by  a  residuary 
legatee  against 
an  alleged 
debtor  to  the 
estate  for  an 
account,  al- 
leging, as 
ground  of 
equity,  that  the 
executors  had 
refused  to  call 
the  debtor  to 
account;  and 
that  he  was  the 
solicitor  of  the 
executors ;   but 
not  expressly 
charging  col- 
lusion ;  a 
plea  was  put 
in,  denying  the 
refusal  of  the 
executors ; 
setting  out  a 
letter  fVom 
them  to  show 
that  they  had 
not  refused ; 
and  averring 
no  collusion. 
Held,  that  the 
averments  did 
not  overrule  the 
plea,  nor  raise 
any  new  issue, 
and  that  the 
plea  was  good. 


SAUNDERS  V.  DRUCE. 

The  bill  in  this  case  was  filed  by  one  of  the  reaiduiury 
legatees  of  the  will  of  John  Sawulers  against  the  other 
parties  beneficially  interested  and  against  Charles  Druce 
one  of  the  members  of  a  firm  of  solicitors  who  had  been 
the  confidential  solicitors  of  the  testator,  and  who,  after 
his  death,  became  and  were  for  some  time  the  solicitors 
of  the  executors.     Whether  Charles  Druce  was  their 
solicitor  at  the  time  of  filing  the  bill  did  not  appe«r. 
The  effect  of  the  bill  generally  was  to  call  on  the  De- 
fendant Druce  to  account  for  certain  sums,  part  of  the 
testator's  property,  alleged  to  have  come  to  his  hands, 
on  the  ground  that  the  executors  neglected  or  refiised  to 
make  him,  or  in  fact  had  not  made  him,  sufficiently 
account     A  previous  suit  had  been  instituted  by  the 
same  Plaintiff*  against  the  executors  for  an  account  of 
the  testator's  estate,   in  which   the  executors  had  ac- 
counted, and  in  which  they  stated  that  they  bad  called 
for  and  had  an  account  firom  the  Defendant  Druce,  and 
were  satisfied  with  it      Afterwards  the  Plaintiff  filed 
another  bill,  in  which  he  sought  to  make  one  of  his 
brothers  accountable  as  a  debtor  to  the  estate,  and  that 
suit  was  still  pending.     This  was  stated  by  the  present 
bill,  and  it  appeared  also  by  the  present  bill  that  a  release 
of  the  ordinary  kind  had  been  executed  by  the  Plaintiff 
and  the  other  members  of  the  testator's  fam\y  to  the 
executors.      The  bill   now  before   the    Court  was   of 
enormous  length,  stating  and  charging  every  transaction 
separately  in  which  the  Defendant  Druee  had  been  con- 
cerned in  respect  of  the  testator's  estate,  and  interrogating 
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accordingly.     It  contained,  among  others,  the  following 
ckuses,  which  are  particularly  noticed  in  the  judgment  :— 

•'  Par.  809.  The  said  release  of  the  7th  June,  1848,  in 
no  respect  applies  to  the  property  and  monies  of  the 
said  testator  under  the  management  and  in  the  possession 
of  the  said  Charles  Druce  ;  and,  notwithstanding  such 
release,  the  said  Charles  Druce  is  accountable  for  the 
same,  either  to  the  said  testator's  trustees  and  executors, 

to  the  Plaintiff  and  the  said  testator's  other  children. 
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**  Par.  31 1.  The  property  and  monies  belonging  to  the 
BBid  testator,  under  the  direction  and  in  the  hands  of  the 
said  Charles  Druce,  are,  notwithstanding  the  said  release 
of  the  7th  June,  1848,  equally  to  be  accounted  for,  and 
the  said  Charles  Druce  ought  to  be  called  upon  by  the 
said  trustees  and  executors  to  account  for  the  same ;  and 
if  they  refuse  to  do  so,  then  the  Plaintiff  submits  the 
said  Charles  Druce  is  accountable  to  him  and  his  sisters 
and  brother. 


*'  Par.  220.  The  said  release  hereinbefore  mentioned  to 
bear  date  the  7th  June,  1843,  and  to  have  been  executed 
by  the  Plaintiff,  the  said  Mary  Saunders,  widow,  the  said 
T%omas  Harry  Saunders,  Mary  Saunders,  spinster, 
I/misa  Saunders  and  Sophia  Saunders,  was  not  executed 
tmtil  more  than  two  months  after  the  date  thereof,  namely, 
towards  the  end  of  the  month  of  August,  1843,  and  such 
release  applies  only  to  such  parts  of  the  testator's  real 
and  personal  estates  as  are  therein  mentioned  and  de- 
scribed ;  and  such  release  was  not  meant  nor  intended  to 
prevent,  and  does  not,  as  the  Plaintiff  submits,  prevent 
proceedings  being  taken  to  get  in  other  parts  of  the  pro- 
perty of  the  said  testator  that  might  be  outstanding,  the 
same  not  being  specified  in  such  release,  and  particularly 

m2 


142 


CASES    IN    CHANCERY. 


1855. 


Saunders 

V, 

Druce. 


any  monies  belonging  to  the  said  testator  left  in  the  hands 
of  the  said  Charles  Druce  under  the  circumstances  afore- 
said, and  any  part  of  the  said  testator's  property  being 
under  such  circumstances  placed  under  the  said  Cltarles 
Druce's  direction  and  management;  and  the  said  tes- 
tator's trustees  and  executors,  the  said  Stephen  Walter^ 
John  Bazley  White  and  William  Chippindak,  refusing, 
as  it  is  hereinafter  stated  they -do  refiise,  to  take  any 
steps,  the  Plaintiff  is,  as  he  submits,  as  one  of  the  re- 
siduary devisees  and  legatees  under  his  &ther*s  will,  and 
as  having  a  contingent  and  reversionary  interest  in  the 
shares  of  his  sisters,  five  of  the  other  residuary  legatees, 
and  legatees,  entitled  to  take  the  proper  proceedings 
against  the  said  Charles  Druce  for  compelling  him  to 
account  for  all  such  monies  and  property  as  aforesaid* 


"  Par.  232.  The  Plaintiff,  having  made  such  recent 
discoveries  as  aforesaid,  has  applied  to  the  said  Stephen 
Walter^  John  Bazley  White  and  William  Chippindale^ 
and  requested  them  to  call  the  said  Charles  Druce  to  all 
proper  and  necessary  accounts,  but  they  have  reftised  to 
do  so. 


"  Par.  207.  The  said  Charles  Druce,  at  and  aftar  the 
said  testator's  death,  was  for  many  years  the  attorney  and 
solicitor  of  the  said  trustees  and  executors,  and  also 
of  the  said  Mary  Saunders,  the  said  testator's  widow, 
and  all  his  children,  including  the  Plaintifl^  the  heir-at- 
law  and  copyhold  heir;  and  the  said  Charles  Druce, 
being  anxious  and  fearful  lest  his  ft*aud  in  concealing  the 
matters  aforesaid  should  come  to  light,  in  the  Spring  of 
1843,  advised  the  said  executors  and  trustees,  and  the 
said  testator's  widow  and  children,  including  the  Plaintiff 
that  a  deed  should  be  drawn  up  specifying  the  particulars 
of  which  the  said  testator's  personal  and  real  estate  con- 
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sisted,   excluding,   however,   the   property  and  monies 

which  were  in  the  said  Charles  Druce*s  possession  and 

control;  and  such  deed  was  accordingly  prepared  and 

executed  by  all  parties,  and  the  same  was  dated  7th  June, 

1843. 


1855. 
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"  Par.  225.  The  examination  of  the  books,  papers  and 
clocuments  in  the  possession  of  the  said  trustees  and 
xecutors   having  been   very  imperfect,   principally  in 
onsequence  of  the  same  not  having  been  left  at  the 
ffice  of  the  clerk  of  records  and  writs,  but  inspected  at 
office  of  the  said  Charles  Druce,  their  solicitor,  an 
pplication  was  made  by  the  Plaintiff*  in  the  office  of  the 
hief  clerk  of  the   Vice-Chancellor   that  such  books, 
and  documents  might  be  left  at  the  office  of  the 
lerk  of  records  and  writs." 


The  Defendant  Druce  put  in  a  plea  and  answer ;  viz. 

answer  to  certain  allegations  of  &ct  not  touching  the 
account  sought  against  the  Defendant  Druce,  and,  as  to 
all  that  touched  that  particular  account,  the  following 
plea : — 

"  (This  Defendant)  Doth  plead  in  bar,  and  for  plea, 
Saith,  he  denies  it  to  be  true  that  the  said  Defendants 
Stephen  Walter,  John  Bazley  White  and  William  Chip^ 
pindale,  or  any  or  either  of  them,  have  or  has  refused  to 
call  this  Defendant  to  all  proper  and  necessary  accounts 
in  respect  of  the  matters  as  to  which  accounts  are 
sought  for  by  the  said  bill.  And  this  Defendant  avers, 
that  in  answer  to  a  letter  dated  the  23rd  day  of  August, 
1854,  written  by  William  Stanley  Masterman,  the  soli- 
citor of  the  Plaintiff)  and  by  the  direction  of  the  said 
Plaintiff;  to  the  said  Stephen  Walter,  John  Bazley  White 
and  William  Chippindale,  which  was  to  the  effect  fol- 
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lowing,  (that  is  to  say): — '15,  Clifford  %  Inn,  LandoMf 
^rd  August,  1854.  Gentlemen, — I  am  instructed  by 
my  client  Mr.  Saunders  to  inform  you  that  he  has  dis- 
covered that  Mr.  Cfiarles  Druce,  as  the  confidential 
attorney  and  agent  of  his  late  father  (whose  executore 
you  are),  was  for  many  years  in  his  father's  lifetime  per- 
mitted to  receive  large  sums  of  money  belonging  to  him, 
and  other  large  sums  of  money  were  paid  to  Mr.  Charlet 
Druce  on  his  father*s  (your  testator's)  account  and  on  hit 
behalf,  without  any  express  permission,  but  in  the  cha- 
racter of  his  general  solicitor  and  agenti  and  that 
Mr.  Druce  had  under  his  direction  and  management 
property  of  your  testator  of  great  value,  gre^tt  trust 
having  been  reposed  in  him.  Mr.  Saunders  has  alao 
discovered  that  no  account  of  Mr.  Druce*s  receipts  and 
payments,  and  of  his  direction  and  management  of  his 
&ther's  property,  was  ever  rendered  to  his  father  in  his 
lifetime.  These  discoveries  have  been  made  by  my  client 
within  the  last  few  weeks,  and  principally  in  consequence 
of  the  examination  made  by  him  of  the  books  and  ac- 
counts left  in  the  office  of  the  clerk  of  records  and  writs 
in  the  suit  of  'Saunders  v.  Saunders.'  Now,  I  am  in- 
structed by  Mr.  Saunders  to  require  you  forthwith  to 
take  the  necessary  proceedings  against  Mr.  Charles 
Druce  in  order  to  compel  him  to  come  to  all  proper 
accounts  in  respect  of  the  aforesaid  matters,  and  to  inform 
you,  that  in  case  of  your  refusal  or  neglect,  it  is  his 
intention,  as  one  of  the  residuary  legatees  under  his 
Other's  will,  forthwith  to  file  a  bill  in  chancery." 
Messrs.  Charles  Druce  and  Sons,  the  solicitors  c^  the  said 
Stephen  Walter ^  John  Bazley  White  and  William  Chtp^ 
pindale,  and  by  their  direction,  on  the  1st  day  of  Sep- 
tember, 1854,  wrote  and  sent  a  letter  of  that  date  to  tbe 
said  William  Stanley  Mastermitn,  as  such  solicitor  of  the 
Plaintiff  as  aforesaid,  which  was  to  the  effect  following, 
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that  is  to  say:— "10,  Billiter  Sqttarey  1st  September, 
1854.     Sir,-^We  are  instructed  by  the  executors  of  the 
late  Mr.  John  Saunders  to  acknowledge  your  letter  of 
the  83rd  August,  in  which  you  require  them  forthwith 
to  take  proceedings  against  Mr.  Charles  Druce  to  com- 
pel him  to  come  to  all  proper  accounts  with  respect  to 
his  alleged  receipts  and  payments  on  account  of  their 
testator.      Mr.  Charles  Druce  was  not  to  the  know- 
ledge of  the  executors,  nor  was  he  in  fact,  such  con- 
fidential attorney  and  agent  for  the  receipt  of  monies, 
ftc.,  as  mentioned  in  your  letter;  but  your  client  is  aware 
fliat  this  firm  of  Charles  Druce  and  Sons  acted  for  very 
many  years  as  the  solicitors  of  the  testator  Mr.  Saunders. 
Messrs.  Druce  and  Sons  (Mr.  Charles  Druce  being  a 
member  of  such  firm)  have  already  rendered  their  ac- 
counts for  all  money  received  by  them  on  accoimt  of  the 
late  Mr.  Saunders,  with  which  accounts  the  executors 
'were  satisfied,  and  they  therefore  see  no  reason  to  take 
the  steps  required  by  your  letter.    But  should  the  dis- 
eoveries  mentioned  in  your  letter  show  that  there  has 
l^een  any  error  or  omission,  or  anything  that  calls  for 
inquiry,  the  executors  wfll,  at  once,  on  the  same  being 
pointed  out,  take  care  that  the  same  shall  be  properly 
investigated,  and  the  executors  will  be  obliged  if  you 
^will  point  out  to  tfaem  what  are  the  specific  points  upon 
which  accounts  or  any  fiurther  information  can  be  re- 
quired firom  Mr.  Druce.    The  executors,  however,  regret 
to  find  your  client  contemplates  further  litigation;  he 
has  already  filed  a  bill  against  the  executors  for  a  general 
account  of  the  testator's  estate,  and  seeking  to  set  aside 
the  executors'  accounts  on  the  ground  that  the  settle- 
ment of  them  was  improperly  obtained,  and  in  that  suit 
he  has  wholly  failed,  except  so  far  as  he  obtained  a 
^  decree  for  the  continuance  of  the  accounts,  which  you 
wiD  remember  the  executors  never  refused  to  render. 


1855. 
Saunders 

V. 

Dates. 


146 


CASES    IN    CHANCERY. 


1855. 
Saunders 

V, 

Druce. 


He  has  also  filed  a  bill  against  the  executors  and  his 
brother,  in  which  he  seeks  to  charge  his  brother  with 
misapplication  of  money  received  by  him  as  his  &ther*s 
agent,  to  which  answers  have  been  put  in,  showing  that 
in  fact  he  never  was  such  agent,  and  that  all  the  charges 
of  misapplication  of  money  are  without  foundation. 
Mr.  John  Saunders  has  also  taken  proceedings  in  lunacy 
against  his  sisters,  the  only  result  of  which  has  been  to 
diminish  their  property  by  the  expense  of  the  pro- 
ceedings, as  the  ladies  remain  in  precisely  the  same 
position  and  under  the  same  guardianship  as  before  the 
proceedings  were  instituted,  and  you  are  aware  that  he 
has  also  taken  criminal  proceedings  against  his  mother 
and  the  other  members  of  his  family,  including  his  sons 
and  the  members  of  his  wife's  family,  upon  charges 
which  were  wholly  destitute  of  foundation.  Under  all 
these  circumstances  tlie  executors  cannot  but  express 
their  regret  that  Mr.  John  Saunders,  while  acting  under 
your  advice,  should  persevere  in  harassing  and  expensive 
litigation,  which  can  be  productive  of  no  beneficial 
result  to  him,  and  only  tend  to  diminish,  to  a  serious 
extent,  the  means  of  subsistence  of  his  brothers  and 
sisters."  And  this  Defendant  avers  that  such  last-men- 
tioned letter  was  sent  to  and  received  by  the  said  fVii- 
liam  Stanley  Masterman  before  the  copy  of  the  said  bill 
was  served  upon  this  Defendant,  or,  as  he  believes,  upon 
the  said  Stephen  Walter^  John  Bazley  White  and  Wil- 
liam Chippindale,  or  any  or  either  of  them,  or  any  or 
either  of  the  other  Defendants  to  the  said  bill,  and 
before  any  notice  of  the  filing  of  the  said  bill  was  given 
to  this  Defendant,  or,  as  he  believes,  to  any  or  either  of 
the  other  Defendants  to  the  said  bill.  And  this  De- 
fendant avers  tliat  no  answer  to  the  last  mentioned  letter 
has  been  sent  by  the  Plaintiff  or  the  said  William  Stanley 
Masterman  or  any  other  person  on  behalf  of  the  Plaintiff 


CASES    IN    CHANCERY. 


147 


)  this  Defendant,  or  to  his  firm  of  Charles  Druce  and 
ons,  or  to  the  Defendants  Stephen  Walter ^  John  Bazley 
Vhite  and  William  Chippindale,  or  any  or  either  of 
lem,  or  to  any  person  on  their  behalf.  And  this 
*efendant  avers  that  the  said  Defendants  Stephen  WaU 
r,  John  Bazley  White  and  William  Chippindale  have 
)t,  nor  have  nor  has  any  or  either  of  them  neglected  to 
ill  this  Defendant  to  all  proper  and  necessary  account 

respect  of  the  matters  as  to  which  accounts  are  sought 
T  by  the  said  bill.  And  this  Defendant  avers  that 
lere  is  not  and  never  has  been  any  collusion  between 
lis  Defendant  and  the  Defendants  Stephen  Walter^ 
ohn  Bazley  White  and  William  Chippindale,  or  any 
r  either  of  them,  and  that  no  statement  or  representa- 
3n  was  ever  made,  or  advice  given  to  or  withheld  from 
e  said  Stephen  Walter,  John  Bazley  White  and  WiU 
im  Chippindale,  or  any  or  either  of  them,  by  this 
efendant,  and  that  no  fact  or  circumstance  was  ever 
•ncealed  by  this  Defendant  from  the  said  Stephen 
^alter,  John  Bazley  White  and  William  Chippindale, 

any  or  either  of  them,  whereby  or  by  means  or  in 
•nsequence  whereof  they  or  any  or  either  of  them  have 

has  been  or  are  or  is  hindered,  prevented  or  dissuaded 
jm  calling  this  Defendant  to  all  proper  and  necessary 
tcount  in  respect  of  the  matters  as  to  which  accounts 
«  sought  for  by  the  said  bill,  which  matters  and 
lings  this  Defendant  doth  aver  to  be  true,  and  is  ready 
»  prove  as  this  Honourable  Court  shall  award,  and  he 
oth  plead  the  same  in  bar  to  the  whole  of  the  said  bill, 
xcept  such  parts  as  aforesaid,  and  doth  humbly  demand 
lie  judgment  of  this  Honourable  Court,  whether  this 
defendant  ought  to  be  compelled  to  make  any  fiu-ther  or 
)ther  answer  to  such  parts  of  the  said  bill  as  he  hath 
pleaded   unto,   and   prays   to   be   dismissed  in  respect 


V. 
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thereof  unth  his  costs  and  charges  in  this  behalf  sus- 
tained.'* 

The  material  points  appear  sufficiently  in  the  pan^ 
graphs  of  the  bill  and  the  plea  above  set  oat^  and  in  the 
arguments  and  the  judgment 

For  the  plea,  Mr.  Olas$e. 

All  the  paragraphs  in  the  bill,  except  those  to  which 
we  have  answered,  touch  the  account  against  the  De- 
fendant DrucCj  to  which  he  pleads ;  and  all  that  we  say, 
is  covered  by  the  plea.  The  plea  is  in  efiect  that  the 
Plaintiff  is  not  the  party  having  a  title  to  sue ;  the  exe- 
cutors are  the  persons  who  ought  to  sue:  Travis  v. 
Milne  {a) ;  Benfield  v.  Solomons  (b)\  Alsagerv,  Rowley  {e)^ 
Unless  there  is  collusion  between  the  executors  and  the 
debtor  to  the  estate,  or  insolvency,  the  debtor  cannot  be 
made  a  party.  Barker  v.  Birch  (d)  will  no  doubt  be 
cited  against  us,  but  in  that  case  there  was  refusal  by  the 
executors  to  sue. 


Stainton  v.  Carron  Company  (e)  shows  that  nothing 
short  of  a  refusal  by  the  representatives  of  the  estate  to 
do  their  duty,  will  suffice  to  support  a  bill  by  a  legatee 
against  a  debtor  of  the  estate.  Now  in  this  case  there 
have  been  already  two  suits,  in  which  these  very  accounts 
have  been  taken ;  and  what  does  the  Plaintiff  do  ?  On 
the  23rd  of  August  he  writes  to  the  executors  to  require 
them  to  sue  the  Defendant,  and  before  they  can  answer^ 
viz.,  on  the  31st  August,  this  oppressively  long  bill»  which 
must  have  been  prepared  long  before,  is  filed.     Now  the 


(a)  9  Hare,  Ul. 
(h)  9  Ves.  77. 
(c)  6  Ves.  748. 


(d)  1  De  G.  &  Sra.  376. 
{e)  18  Jur.  137. 
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answer  of  the  executors,  set  out  in  the  plea,  was  not  a 
refusal  They  referred  to  the  previous  taking  of  the 
accounts,  and  requested  the  Plaintiff  to  point  out  the 
particulars  of  his  complaint^  and  offered  to  inquire  into 
them  and  satisfy  him. 

Mr.  DickiniaMf  with  him,  commented  on  Sowsker  y. 
Watkins  (a),  Law  v.  Law  {b\  and  the  same  case  on  ap- 
peal (c),  he  cited  also  Davies  v.  Davies  (d). 


1855. 


There  must  be  peculiar  circumstances  eten  in  the  case 

of  partnership,  one  of  the  excepted  cases  to  the  general 

.snile  that  a  creditor  of  the  estate  cannot  sue.     In  Lan^ 

^saster  v.  JEvors  {e)  the  executors  had  refused  to  sue,  and 

lere  were  other  circumstances  making  it  essential  that 

le  creditor  should  sue» 


But  then  reliance  will  be  placed  on  the  circumstance 

"Vhat  this  gentleman  was  the  solicitor  of  the  executors ; 

^f  that  mere  circumstance  is  to  justify  a  suit  against  him 

n>y  a  creditor,  then  this  consequence  must  follow,  that 

whenever  a  testator  has  a  confidential  solicitor,  who, 

being  thoroughly  acquainted  with  his  affiiirs,  is  the  most 

proper  adviser  for  his  executors,  he  is  precisely  the  per* 

^n  whom  the  executors  must  never  employ.    Ahager  v. 

^^owlty{f)  will  be  pressed  oa  this  point  for  the  other  side, 

but  that  case  decides  nothing  of  the  sort     In  the  first 

t^lace,  it  is  inapplicable  here  to  a  plea,  because  that  case 

'^as  at  the  hearing ;  and  next,  in  that  case  there  was 

^lear  proof  of  improper  dealings  between  the  solicitor 

^.Kid  the  executors ;  here  no  such  case  is  even  alleged. 


(a)  1  Russ.  &  Myl.  277. 
(6)  %  Coll.  41. 
(c)  11  Jur.  408. 


(d)  a  Keen,  534. 

(e)  4  Beav.  158. 
(/)  6  Ves.  748. 
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much  less  proved ;  the  only  allegation  is,  that  the  execu- 
tors were  required  to  call  Druce  to  account,  and  did  not, 
and  that  is  negatived  by  the  plea  which  sets  out  in 
support  of  the  denial  the  answer  of  the  executors ;  and 
we  submit  that  that  answer  was  no  such  refusal  as  to 
bring  this  case  within  the  exceptions  to  the  rule.  Then 
the  bill  makes  a  case,  not  directly  alleging,  but  by  in- 
ference suggesting,  collusion,  by  alleging  the  relation  of 
Druce  to  the  executors  as  their  solicitor.  The  plea 
could  not  aver  that  he  was  not  their  solicitor,  because  he 
was  so ;  but  it  does  go  on  to  aver  conduct  rebutting  the 
inference  of  collusion,  that  is,  the  utmost  regularity  of 
conduct  That  averment  might  have  been  replied  to,  but 
it  has  not,  therefore  its  truth  is  admitted. 


[The  Vice-Chancellor  : — There  is  this  difficulty  in 
the  case :  assuming  that  one  of  the  grounds  on  which  a 
person  interested  may  make  a  debtor  to  the  estate  a  party 
is  the  refusal  of  the  executors  to  sue,  and  another,  not 
that  they  refuse  or  neglect,  or  that  there  is  collusion,  but 
that  there  have  been  such  dealings  between  the  executors 
and  the  debtor  as  to  prevent  them  from  calling  him  to 
account,  then  the  question  is,  if  the  bill  contains  charges 
on  both  grounds,  whether  a  plea  to  one  of  them  is  suf- 
ficient. You  only  meet  one  of  the  grounds  by  this  plea. 
Suppose  there  had  been  no  allegation  of  refusal  by  the 
executors,  but  only  of  the  transactions  between  them  and 
the  solicitor,  you  must  have  pleaded  to  the  matter  of 
those  allegations.  Here  there  are  both  charges.  Do  you 
meet  more  than  one  of  them  by  the  plea  ?] 


Mr.  Dickinson, 

In  this  bill  there  is  no  specific  charge  of  any  dealings 
between  the  executors  and  Druce  which  could  impede 


Saunders 

V, 
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was  their  solicitor.     As  far  as  relates  to  any  inference  of 
dealings  which  might  arise  from  that  relation,  it  is  im- 
possible to  plead  to  them  except  by  way  of  averment  of        Druck. 
^ts  inconsistent  with  such  dealings,  and  that  averment 
^e  plea  contains.    If  the  Plaintiff  intended  to  found  any 
^Uet  on  the  dealings,  he  ought  to  have  expressly  alleged 
^ts  to  support  it      In  truth  this  is  not  a  mere  plea  of 
'^^  refusal,  but  a  plea  that  the  Plaintiff  has  no  title.     If 
*€re  had  been  refusal,  or  specific  dealings  impeding  the 
^ec\itors,  then  he  might  have  had  title,  and  therefore 
^^  p>lea  to  his  having  no  title,  avers  that  there  was  no 
'^fii^l,  and  avers  facts  rebutting  the  inference  of  dealings 
^P&*^ting  by  way  of  impediment,  so  as  to  take  out  of  the 
""*     those  charges  which,  if  true,  might  support  the  title 
^  "^Vie  Plaintiff.    That  is  the  true  nature  of  this  plea. 


[r.  C  P.  Cooper,  for  the  bill. 

*X?he  questions  as  to  the  plea  are  two  ;  Ist,  whether  it 
^^X>laces  the  specific  allegations ;  2nd,  whether  it  is 
'^&iilar  in  point  of  form.  We  say  it  is  bad  on  both 
l^ints. 

^r.  Druce  was  the  confidential  solicitor  of  the  tes- 
^^^r,  and  afterwards  became  the  solicitor  of  the  executors. 

Now  as  to  the  correctness  of  the  plea  in  substance, 
^^^enever  there  is  collusion  between  the  executors  and 
^  debtor  to  the  estate,  any  cestui  que  trust  may  file  a  bill ; 
^^d  that  principle  has  been  extended  to  other  cases,  viz. 
^^ligence  or  delay.  The  jurisdiction  is  ancient,  it  ex- 
tends as  far  back  as  1728:  Attorney^  General  v.  Wynne{a); 
^ewland  v.   Champion  {b).      He  referred  also   to   the 

(a)  Mo8.  128.  (6)  1  Yes.  sen.  105. 
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passage  in   the  judgment  in  6  Yes.  (a),   commencing 
'^  The  established  rule  of  the  Court  is,"  &c 

Now  by  our  bill  we  allege  negligence,  that  is,  we  allege 
a  series  of  fkcta  showing  negligence.  Lord  Eldon  cleariy, 
in  the  case  in  6  Ves.,  considered  negligence  as  one  of  the 
grounds,  as  having  the  same  effect  as  collusion.  [He 
referred  also  to  M'Leod  v.  Drummond{b)  and  Crcpper  t. 
Knapman(c),  a  partnership  case  in  which  there  were  spe- 
cial circumstances,  and  a  bill  was  sustained.  He  cited 
also  on  this  point  Barker  v.  Birch  {d).] 

Here  we  have  the  special  circumstance  which  I  have 
already  noticed,  that  Bruce  was  the  solicitor  of  the 
testator  and  afterwards  of  the  executors,  and  he  is  so 
now. 


As  to  the  form  of  the  plea.  The  plea  does  not  cover 
all  that  is  not  answered.  We  charge  fraud  in  the  bilL 
To  that  there  is  no  answer,  and  the  plea  does  not  cover 
it  Further,  the  plea  purports  to  be  a  plea  of  no  refusal ; 
but  it  is  not  so.  It  neitlier  pleads  nor  avers  directly  that 
there  was  no  refusal ;  it  avers  that  a  certain  letter  was 
written  by  the  executors,  and  sets  it  out ;  but  that  is  only 
a  plea  of  the  letter  being  written,  not  a  plea  of  the  fact 
that  there  was  no  refusal,  which  it  ought  to  be.  Besides, 
if  you  look  at  the  letter,  you  find  it  states  that  Bruce 
was  not  the  solicitor  of  the  executors,  but  his  firm  was ; 
but  the  bill  is  founded  on  the  case  that  he  is.  By  our 
bill  we  seek  no  relief  against  the  firm,  but  against  Charles 
Bruce  alone.  Except,  however,  in  the  letter,  there  is 
no  denial  that  Charles  Bruce  was  the  solicitor  of  die 


(a)  Page  749. 

\h)  17  Ves.  169. 

(c)  I  You.  &  Coll.,  Exch., 


((f)  1  De  G.  &  Smale,  876. 
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oecutora ;  die  plea  does  not,  and  the  answer  does  not, 
deny  that  &ct. 

Now  as  to  the  alleged  denial  that  there  was  any  re- 
lusaL  What  is  it  ?  It  is  an  averment  that  the  executors 
have  not  refused  to  call  Druce  to  account  in  respect  of 
the  accounts  sought  by  the  bill ;  yet  by  the  letter,  if  that 
is  a  denial,  they  deny  that  he  was  the  agent  of  the  exe- 
cutors, and  it  is  only  in  his  character  of  agent  that  he  is 
sued ;  the  plea  is  therefore  inconsistent 

Then  as  to  the  form ;  the  plea  is  accompanied  by  an 

averment  of  no  collusion ;  that  is  bad,  because  we  do  not 

allege  collusion,  and  a  plea  is  bad  if  it  raises  an  issue  not 

^aed  by  the  bill.    But  we  do  charge  fraud,  and  there  is 

XkQ  answer  or  averment  denying  fraud :  Pric^  v.  Price  {a)  \ 

^t^oche  V,  MorgelUb);  Clarke  v,  Ormonde  (c).    This  is 

eSeci  also  a  plea  of  settled  account,  and  therefore  it 

"Ught  to  be  accompanied  by  an  averment  denying  fraud : 

V.  JjocQck{d)\  Newman  y.  Hulton(e)\  Brown  v. 

erldns{f)\  Harris  Y.  Harris (£/);  Foley  v,HiU{h).    In 

onclusion,  this  is  a  totally  new  pka,  and  the  Court  will 

ot  introduce  new  pleas:  Chambers  v.  Howell {i). 
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With  him  Mr.  F.  8.  Moore, 

This  plea  is  without  precedent     If  it  is  a  plea  of  no 

'^ttiefusal  by  the  executc^s,  there  should  have  been  a  distinct 

•laverment  that  the  executors  have  not  refused :  there  is 

xio  such  averment  nor  any  answer  on  that  point    The 

3plea  is  that  the  executors  have  never  refused  to  call 

Druce  to  account;  but  then  there  is  an  averment  that 


(a)  1  Vern.  185. 

(5)  2  Sch.  &  Lef.  721. 

(c)  Jac.  115. 

Id)  S  Myl.  &  Cr.  205. 

(e)  SBeav.  114. 


(/)  1  Hare,  50^. 
Ig)  S  Hare,  450. 
[h)  3  Myl.  &  Cr.  475. 
(t)  14  Jur.  5Se. 
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they  have  called  him  to  account  That  is  inconsistent 
Again,  this  is  a  double  plea ;  it  is  a  plea  of  not  con- 
fidential agent,  and  of  a  stated  account ;  for  the  letter 
pleaded  is  in  effect,  if  a  plea  at  all,  a  plea  of  a  stated 
account ;  while  the  fact  pleaded  is  that  Druce  was  not 
the  agent  If  the  plea  is  that  the  firm  of  Druce  &  Co. 
rendered  an  accoimt,  that  is  beside  the  question,  for  we 
ask  no  relief  against  Druce  &  Co.,  but  against  Charles 
Druce  alone ;  if  it  is  a  plea  that  Druce  alone  has  ac- 
counted, then  it  is  a  plea  of  a  stated  account,  as  well  as 
non-refusal,  and  that  is  a  double  plea,  and  therefore  bad. 

Mr.  Glasse  in  reply. 

The  plea  is  to  the  person  of  the  Plaintiff;  that  he  has 
no  title,  and  that  I  show  by  the  plea.  The  Plaintiff's 
case  is,  that  Druce  was  the  confidential  agent  and  was 
liable,  and  they  rest  their  equity  on  the  refusal  of  the 
executors  to  call  upon  him  to  account.  To  that  refusal 
the  plea  goes.  Then  they  say  there  are  other  special 
circumstances;  but  they  have  not  alleged  any  specific 
circumstances.  All  they  allege  is  the  relation  between 
solicitor  and  client,  and  as  to  that  we  meet  it  by  an  aver- 
ment covering  every  inference  that  could  arise  out  of 
such  a  relation.  It  is  not  pretended  that  there  is  any 
positive  statement  of  collusion  or  neglect ;  but  it  is  said 
the  relation  is  such  that  you  are  to  infer  from  it  collusion 
and  neglect  That  could  not  be  met  by  the  plea,  for  you 
cannot  plead  to  an  inference ;  but  it  may  be  met,  and  we 
do  meet  it,  by  an  averment  rebutting  such  inference.  It 
is  said  this  is  a  plea  of  settled  account ;  it  is  not  so  at 
all,  it  does  not  set  up  any  settled  account  between  the 
Defendant  and  the  Plaintiff;  it  refers  to  the  feet  of  an 
account  having  been  required,  in  support  of  the  plea  of 
non-refusal,  in  other  words,  to  show  that  the  Plaintiff  is 
not  the  person  who  ought  to  sue. 
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The  Court  took  time  to  consider,  and  on  the  26th  of 
February  delivered  the  following  judgment : — 

The  Vice-Chancellor,  after  noticing  the  suit  insti- 
tuted against  the  executors  of  the  testator  Saunders, 
proceeded  thus : — 

It  appears  further,  by  the  PlaintiflTs  own  bill,  that  he 
lias  now  instituted  a  suit  against  one  of  his  brothers, 
alleging  him  to  be  a  debtor  to  the  testator's  estate,  and 
seeking  to  make  him,  as  such  alleged  debtor,  account  in 
^Chat  second  suit     And  now  he  institutes  this,  a  third 
suit,  for  the  purpose  of  making  Mr.  Druce  liable.     [His 
Honor  then  referred  to  the  general  rule,  that  only  the 
^executors  can  sue  a  debtor  to  the  testator's  estate,  and 
observing  that  this  suit  strongly«illustrated  the  propriety 
-and  necessity  of  the  rule,  proceeded :]  Now  when  I  come 
~to  consider  the  nature  and  frame  of  this  bill,  when  I 
come  to  review  the  whole  of  what  I  must  call  this  un- 
piecedently  long  bill,   a  bill  of  no  less  than  seventy 
piinted  pages,  with  which  are  filed  interrogatories  ex- 
tending over  700  folios,  having  carefully  read  the  whole 
of  it,  I  should  be  wanting  in  the  performance  of  my 
duty  if  I  did  not  express  my  regret  that  such  a  bill,  and 
ill    such  a  form,  should  ever  have  been  filed.     A  bill 
Hiay,  it  is  true,  be  long  without  being  improper ;  but  this 
bill  introduces  a  narrative  of  a  long  series  of  transactions, 
almost  indeed,  if  not  every  transaction,  in  which  the 
testator  and  the  testator's  children  have  been  concerned. 
-^11  these  transactions  are  introduced  with  the  suggestion, 
^liat  in  each  of  these  transactions  Druce  received  monies 
the  testator;  and  the  object  is  not  merely  to  get  a 
Liscovery  of  any  monies  so  received  by  Druce,  but  to 
^Knake  him  sift  out  all  these  transactions,  although  in  many 
^^liere  may  not  have  been  any  money  passing  between 
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Judgment. 


VOL.  III. 
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Drvce  and  the  testator,  or  else  to  try  and  distinguish 
between  such  of  them  as  have  and  such  of  them  as  may 
not  have  had  any  connection  with  those  in  which  he  did 
receive  monies.  And  at  the  end  of  each  allegation  of 
such  transactions  there  is  a  separate  charge  of  books  and 
papers;  there  are  in  this  bill  no  less  than  twenty-five 
such  charges  of  books  and  papers  in  the  possession  of 
the  Defendant.  If  I  did  not  express  my  disapprobation 
of  this  bill  I  should  be  wanting  in  my  duty.  Neverthe- 
less, however  improper  the  bill  is,  I  am  not  to  allow  the 
plea  on  that  ground.  I  must  look  at  the  plea  to  see 
whether  it  does  that  which  is  the  function  of  a  plea, 
whether  it  brings  to  a  single  issue  the  ground  on  which 
the  relief  sought  by  the  bill  is  founded.  Now  it  is 
perfectly  well  known  that  though  by  the  general  rule  a 
residuary  legatee  cannot  file  a  bill  for  an  account  against 
an  alleged  debtor  to  the  estate,  that  rule  is  subject  to 
some  exceptions.  One  is,  that  if  the  executor  declines 
or  refuses  to  do  his  duty  in  calling  for  an  account,  then 
any  residuary  legatee  may  file  a  bill;  and  there  are 
several  exceptions  coming  more  or  less  to  the  same  point 
If  an  executor  refuses,  or  there  is  such  a  relation  between 
the  executor  and  the  debtor  as  to  interpose  a  substantial 
difficulty  in  the  way  of  the  executor  calling  the  debtor 
to  account,  then  the  rule  does  not  apply.  The  ground 
of  this  suit  is  founded  on  one  of  these  exceptions.  The 
bill  contains  an  allegation,  not  in  specific  terms  but  in 
substance,  that  the  executors  have  refused  to  call  the 
debtor  to  an  account 


The  first  allegation  is  in  p.  58  of  the  bill,  paragraph  209. 
[His  Honor  read  the  paragraph  209,  and  the  paragraphs 
211,  220  and  232,  set  out  in  pp.  141  and  142.]  Those 
are  the  paragraphs  containing  the  allegations  which  are 
the  ground  for  taking  this  case  out  of  the  general  rule. 
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viz.  that  the  executors  having  been  required  to  call  Mr. 
Druce  to  an  account  have  refused ;  there  is  not  however 
in  them,  nor  any  where  else  in  the  bill,  that  I  have  been 
able  to  find,  (and  if  I  have  overlooked  any  such  passages 
counsel  for  the  Plaintiff  will  correct  me,)  a  word  of 
statement  of  any  particular  application  to  the  executors, 
or  of  any  particular  answer  from  them ;  only  a  general 
allegation  that  they  have  been  applied  to  and  have  re- 
fused. The  refusal  so  alleged  is  therefore  the  only 
ground  on  which  this  bill  is  entitled  to  stand,  if  stand  it 
can.  To  this  bill  Druce  has  put  in  a  plea  and  answer : 
the  plea  is  to  the  whole  of  the  reUef  sought  by  the  bill, 
and  to  parts  of  the  discovery.  But  some  special  por- 
tions of  the  discovery  are  excluded  from  the  plea,  and 
answered.  Now  most  of  us  have  in  the  course  of  our 
professional  career  made  experiments  of  this  method  of 
defending  by  plea  and  answer,  and  most  of  us  have  felt 
the  extraordinary  difficulty  attending  it  under  the  old 
practice,  of  some  of  the  discovery  being  only  partially 
covered  by  the  plea,  and  the  plea  being  covered  by  the 
answer.  A  great  deal  of  the  difficulty  has  been  removed 
by  the  two  general  orders  well  known,  one  of  which 
declares  that  no  plea  shall  be  overruled  on  the  ground 
that  it  covers  too  little,  and  the  other  that  no  plea 
shall  be  overruled  on  tlie  mere  ground  that  the  answer 
covers  part  of  it  Those  general  rules  have  got  rid 
of  much  of  the  difficulty  formerly  existing  in  the  way 
of  defending  by  plea  and  answer,  but  the  other  rules 
relating  to  pleas  remain.  I  confess  I  should  have  felt 
insuperable  difficulty  in  sustaining  this  plea  before  those 
general  orders ;  and  I  really  believe  that,  having  regard 
to  the  extraordinary  detail  of  this  bill,  if  they  had  not 
been  in  operation  it  would  have  been  impossible  to  plead 
and  answer  to  it  But  I  am  to  consider  it  with  reference 
to  those  general  orders.     Now  this  plea  is  a  plea  which 
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1855.  appears  in  its  general  scope  to  be  the  right  plea.     The 

bill  having  as  its  foundation  the  single  allegation  that 
the  executors  and  trustees  have  refused  to  call  the  De- 
DaucB.  fendant  Druce  to  an  account,  puts  in  issue  that  founda- 
tion,  and  the  plea  is  a  denial  of  its  truth ;  it  is  then  sup- 
ported by  averments  as  distinguished  from  the  answer : 
to  those  I  will  refer  presently.  But,  taking  the  plea  as  it 
stands,  it  reduces  the  matter  in  contest  to  one  single 
issue,  and  that,  the  issue  on  which  the  whole  equity  of 
the  bill  is  founded.  The  bill  stands  only  on  the  allega- 
tion that  the  executors  refiise  to  call  Druce  to  account, 
and  on  that  the  plea  takes  issue.  It  is  a  negative  plea, 
as  it  must  necessarily  be,  but  whatever  may  have  been 
formerly  the  difficulty  on  that  point,  there  is  none  now. 
It  has  long  been  settled  that  a  negative  plea  may  stand. 
Thus  far  I  should  have  no  difficulty  in  saying  the  plea 
should  be  allowed,  provided  there  are  sufficient  aver- 
ments, and  provided  they  do  not  raise  any  distinct  issue. 
For  if  they  do  raise  a  new  issue,  that  is,  an  issue  not 
raised  by  the  bill,  the  plea  must  be  overruled.  Before 
however  dealing  with  the  question  of  form,  I  will  advert 
to  the  arguments  which  have  been  adduced  to  show  that 
the  plea  is  bad  in  substance.  It  has  been  contended  that 
besides  the  ground  which  I  have  said  is  alleged  by  the 
bill,  of  refusal  by  the  executors,  the  bill  contains  other 
grounds  for  taking  the  case  out  of  the  general  rule. 
One  is,  that  from  the  mere  circumstance  that  the  testator 
has  been  dead  for  some  years,  there  has  been  delay  on 
the  part  of  the  executors,  and  it  is  said  that  is  enough  to 
bring  this  case  within  the  cases  of  exception.  Now, 
first,  it  is  not  suggested  by  the  bill  that  delay  is  one  of 
its  groimds  of  equity :  it  does  not  allege  anything  which 
could  lead  the  Defendant  to  suppose  lie  had  that  case  to 
meet.  But  more,  the  bill  itself  shows  that  in  fisujt  the 
executors  could  not  call  on  Druce  to  account;   for  it 
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contains  charges  that  Druce  had  ingeniously  and  fraudu- 
lently endeavoured  to  evade  his  liability,  and  to  keep  all 
the  matters  in  issue  out  of  notice,  and  there  is  no  sugges- 
tion that  the  executors  had  any  ground  whatever  for  im- 
puting liability  to  Druce,  Now  I  am  assuming  that 
every  allegation  in  the  bill  is  true ;  I  do  not  mean  that  I 
assimie  them  in  reality  to  be  true ;  it  is  plain  on  the  very 
&ce  of  the  bill  that  many  of  them  are  pure  fiction. 
But  I  assume  them,  as  I  am  bound  to  do,  to  be  true, 
for  the  purpose  of  deciding  on  this  plea  so  far  as  they 
are  not  negatived  by  it  I  assume  then  that  Druce  did 
endeavour  to  keep  all  parties  in  ignorance  of  his  trans- 
actions. If  that  is  so,  how  does  that  make  a  case  of 
delay  on  the  part  of  the  executors  ?  How  could  they 
be  guilty  of  delay  if  they  were  deluded  into  ignorance  ? 
But  besides,  if  this  was  intended  to  be  one  of  the 
grounds  of  the  bill,  it  should  have  been  differently 
pleaded ;  for  I  must  apply  to  the  bill,  as  well  as  to  the 
plea,  the  strict  rule  of  taking  everything  most  strongly 
against  the  pleader,  and,  if  this  charge  was  intended  to 
support  the  bill,  it  should  have  been  more  specifically 
made. 


1855. 


Saunders 

V, 

Drugs. 


Then  it  is  said  that  the  special  nature  of  the  relation 
between  the  executors  and  the  debtor,  interposed  a  sub- 
stantial difficulty  in  the  way  of  their  calhng  him  to 
account  It  is  alleged  that  Druce  being  the  solicitor  of 
the  executors,  that  interposed  a  substantial  difficulty  in 
the  way  of  their  calling  upon  him  to  account  But  look- 
ing at  the  plea  strictly,  so  I  must  look  at  the  bill  strictly, 
and  so  looking  at  it,  I  do  not  find  that  there  is  any  alle- 
gation that  Druce  is  the  solicitor  of  the  executors. 


In  paragraph  207  what  is  alleged  is,  that  Druce  was 
the  solicitor  of  the  executors  at  and  for  many  years  after 
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the  testator*s  death.  And  in  paragraph  225  it  is  stated, 
that  the  examination  of  the  books  was  very  imperfect, 
owing  to  their  having  been  left  by  the  executors  at  the 
office  of  Charles  Druce  their  solicitor.  These  are  only 
allegations  that  Druce  was  at  some  time  their  solicitori 
but  not  a  distinct  allegation  that  he  is  so  now.  Assuming 
those  to  be  the  only  allegations,  and  I  can  find  no  others, 
respecting  the  relation  between  the  executors  and  Druce, 
they  do  not  amount  to  an  allegation  that  he  is  now  the 
solicitor  of  the  executors.  I  conceive  it  highly  probable 
that  he  is,  but  the  bill  does  not  allege  it.  But,  supposing 
him  to  be  so,  how  does  that  prevent  the  executors  from 
calling  him  to  account  ?  I  do  not  see  that  it  does  so  at 
all.  But  again,  if  it  was  intended  to  make  a  part  of  the 
foundation  of  the  bill  this  relation  of  solicitor  and  client 
between  Druce  and  the  executors,  it  was  the  duty  of  the 
pleader  to  have  made  it  distinctly  so,  by  expressly  charging 
that  Druce  is  now  as  well  as  was  at  some  other  times  the 
solicitor  of  the  executors,  and  the  reasons  why  that  rela- 
tion would  prevent  the  executors  from  calling  him  to 
account  These  are  the  only  matters  on  which  it  is  con- 
tended that  I  ought  to  overrule  this  plea  on  the  ground 
of  substance. 


Nextj  as  to  the  form  of  the  plea,  one  of  the  grounds  of 
objection  to  it  is  this ;  it  is  said  it  is  a  double  plea,  that 
it  raises  a  double  issue.  Of  course  the  rule  of  pleading 
is  plain ;  a  Defendant  has  no  right  by  his  plea  to  raise  two 
distinct  issues ;  if  the  case  is  such  as  to  justify  making  a 
plea  dependant  upon  two  issues,  then  the  Defendant 
must  apply  for  leave  to  plead  double ;  and  the  Court  will, 
if  it  sees  a  fit  case,  permit  it  But  if  the  Defendant  has 
not  obtained  such  leave,  he  must  bring  by  his  plea  the 
point  to  a  single  issue.  But  at  the  same  time,  though  he 
must  bring  the  point  to  a  single  issue,  there  may  be 
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scores  of  facts  stated  \n  so  bringing  the  plea  to  a  single 
issue.     Now  here  it  is  contended  that  the  averments 
raise  separate  and  distinct  issues ;  and  one  in  particular 
is  relied  upon — an  averment  that  there  is  no  collusion ; 
that,  it  is  said,  raises  a  distinct  issue ;  and  the  other  is 
an  averment,  that,  in  answer  to  a  letter  addressed  by  the 
Plaintiff  to  the  executors,  they  wrote  a  certain  letter.  [His 
Honor  referred  to  the  letter  set  out  in  the  plea.]     That 
again,  it  is  argued,  raises  another  issue;  and  no  doubt  if 
there  are  distinct  issues  the  plea  is  bad.     Now  we  all 
Tuiow  the  function  of  averments  in  support  of  a  plea :  it 
is  this ;  some  pleas  require  to  be  supported  by  averments 
to  meet  charges  in  the  bill,  in  order  to  negative  the  in- 
tendment  which  might  otherwise  be  made  against  the 
plea.     As,  for  instance,  a  plea  of  a  settled  account :  we 
know  that  even  if  there  is  no  charge  in  the  bill  of  the 
account  being  fraudulent,  still  the  plea  must  be  supported 
by  an  averment  that  the  account  delivered  was  a  just  and 
^e  account.    Another  instance  is,  that  if  the  bill  contains 
charges  which  go  to  suggest  a  defence,  you  must  meet 
those  by  averment  as  well  as  by  answer.     Now  what  are 
the  averments  here  ?    The  plea  is  a  denial  of  refusal  on 
the  part  of  the  executors ;  one  of  the  averments  is  that 
there  is  no  coUusion  between  them  and  the  debtor :  it  is 
tme  there  is  no  express  charge  in  the  bill  of  collusion, 
Vnit  the  whole  of  the  bill  goes  to  suggest  collusion;  there- 
fore, to  negative  the  collusion  by  averment  was  proper. 
1  do  not  say  it  was  absolutely  necessary,  but  at  any  rate 
it  is  far  from  being  improper ;  it  is  not  raising  a  new  issue, 
but  suggesting  matter  connected  with  the  matter  of  the 
plea.    Then  as  to  setting  out  the  letters,  I  am  of  opinion 
that  was  not  necessary,  but  it  does  not  raise  any  new 
issue ;  the  purpose  of  setting  out  the  letters  was  merely 
to  show  that  the  executors  had  not  refused ;  the  object 
was  to  strengthen  the  plea,  but  not  to  raise  a  new  issue. 
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Now  it  must  be  observed  that  this  bill  was  filed  on  the 
31st  of  August,  and  the  averment  in  the  plea  states  this — 
[His  Honor  referred  to  the  passage  set  out  in  pp.  143  and 
144] :  that  is,  eight  days  before  the  filing  of  the  biU,  and 
when  the  bill,  looking  at  its  length,  must  have  been  long 
prepared,  the  Plaintiff  applied  to  the  executors,  informing 
them  he  had  discovered,  &c.     And  on  the  1st  of  Sep- 
tember, as  the  averment  alleges,  before  any  intimation  of  a 
bill,  before  there  was  any  knowledge  of  a  bill  being  filed, 
or  being  about  to  be  filed,  this  letter  was  written,  which, 
so  far  fi*om  being  a  refusal,  is  an  expression  of  readiness 
to  entertain  any  application  and  to  make  every  proper  and 
necessary  investigation.     Does  this  ovemJe  the  plea,  or 
does  it  raise  a  new  issue  ?     I  think  it  does  not     It  is  a 
feet  brought  forward  by  the  Defendant  in  support  of  the 
plea.     In  order  to  ovemJe  the  plea,  it  must  raise  a  new 
and  separate  issue.     This  does  not  do  so,  for  all  that  the 
Plaintiff  could  have  to  do  if  he  replied  to  this  plea,  would 
be  to  take  issue  upon  the  fact,  did  the  executors,  or  did 
they  not,  refiise  ? 


The  Vice-Chancellor  then  noticed  an  alleged  dis- 
crepancy between  the  allegation  of  neglect  or  refiisal  by 
the  executors  to  call  Druce  to  account,  and  the  denial  in 
the  plea,  and  was  of  opinion  that  the  denial  fiilly  met  the 
allegation,  and  concluded  by  deciding  that  the  plea  was 
a  valid  plea  and  must  be  allowed.  The  Plaintiff  after- 
wards elected  to  reply  to  the  plea. 
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24th  February. 

WiU. 
In  the  Matter  of  PRITCH ARD'S  Trusts.  ^ES!** 

-i  N"   this  case  Charlotte  Pritchard^  the  testatrix,  as  to  Gift  to  A.^  a 

ceirt^in  monies,  gave  one-fifth  part  or  share  of  all  such  ^^'^^  ®^  '^® 
-^         .  ,  ,  ,  testatrix,  for 

""Orgies  to  her  trustees,  upon  trust  to  stand  possessed  jjfg^  y^^  weekly 

^^a^of,  "  to  lay  out  and  invest  the  same  upon  mortgage  payments,  re- 

^^  government  securities  in  their  or  his  discretion,  and  Jf**"  ^^  ^° 
,  .  roy  8ur- 

"^^   interest  and  produce  thereof  to  divide  the  same  into  viving  chil- 
^ft^-two  equal  parts,  and  pay  the  same  fifty-two  equal  ^/®"' ! .  ^®^^» 
unto  her  daughter  Charlotte  Sargent  weekly,  for  q^\j  children 

during  the  term  of  her  natural  life,  and  from  and  surviving  the 
^'^^xjiediately  after  her  decease  then  she  wUled  and  directed  ^°*"^  ^°'  ^'^®- 
^*^^-t  the  same  should  be  equally  divided  between  her 

ving  children  in  equal  shares  as  tenants  in  common 

not  as  joint  tenants." 

She  had  six  children ;  two  died  in  her  lifetime ;  four 

ers,  including  Charlotte  Sargent^  survived  her ;  three 

these  died,  leaving  the  tenant  for  life,  Charlotte  Sar- 

t,  surviving,  and  she  afterwards  died.     The  question 

^s,  to  what  period  the  words  "  my  siurviving  children" 

^^erred,  whether  to  the  death  of  the  testatrix  or  to  that 

the  tenant  for  life  ? 


The  petition  contended  that  it  meant  the  children  who 

^Xirvived  the  testatrix,  including  Charlotte  Sargent ;  that 

^^e  opposite  construction  would  create  an  intestacy.    The 

^tiestatrix  in  her  will  referred  to  her  deceased  children, 

^nd  she  had  that  in  her  mind ;  and  when  she  spoke  of 

**  my  surviving  children"  she  meant  those  who  should 

survive  her,  as  distinguished  from  the  deceased  children. 
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1855.  Mr.  Glasse  and  Mr.  S.  Chapman,  for  the  petition, 

/» tk!l£L  of  "*^  ^'^^  "■  ^"'^^  <''^- 

Pritchard's 

Trusts.  Mr.  Baily  and  Mr.  NtchoUs^  contrdf  were  not  called 

upon. 

The  Vice-Chancellor  referred  to  the  peculiar  cha- 
racter of  the  life  estate  to  Charlotte  Sargent,  and  said, 
that  if  the  ftind  was  to  be  divided  between  the  children 
who  surviyed  the  testatrix,  it  must  include  Charlotte 
Sargent ;  whereas,  giving  to  her  a  life  interest  to  be  paid 
weekly,  showed  plainly  that  she  did  not  mean  to  entrust 
her  with  anything  beyond  such  limited  payment  Hii 
Honor  held,  therefore,  that  the  effect  of  the  will  was  to 
give,  on  the  death  of  the  tenant  for  life,  only  to  the  chil- 
dren  then  surviving,  and  as  there  were  none,  the  gift 
failed. 

(a)  1  Coll.  108. 
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Deed, 

Construction, 
Composition 

^  Deed. 

In  the  Matter  of  WALE Y'S  Trusts.  Forfeiture. 

i  HIS  came  on  on  a  petition  under  the  Trustees  Relief  Under  a  will 
k^  F,  S.  was  en- 

^"-  titled  on  the 

death  of  A.  to 
Under  the  will  of  Simon  Walej/y  Frederick  Salamonson  a  certain  share 

was  entitled,  as  one  of  the  nephews  of  the  testator,  on  the  dgeV^mfde  hJ 

death  o{  Julia  Hort,  who  died  in  December,  1849,  to  a  him,  living  the 

•c  of  a  certain  portion  of  the  testator's  personal  estate.  J^nant  for  life, 

be  assigned 

stock  in  trade, 

"ederick  Salamonson  died  at  New  York  in  October,  scheduled,  and 

The  will  of  Simon  Waley  contained  the  following  ^1*  ^'»  ^f  ^  »"d 

.  personal  estate, 

ses: — "I  do  hereby  revoke  all  legacies,  gifts  and  using  very 

^"^aests  given  by  this  my  will  which  any  of  my  legatees  general  lan- 
3  endeavour  to  sell  mortgage,  or  in  any  way  to  anti-  f^u^gfgg  to^sell 
te;  and  in  such  case   I    give  and  bequeath  their  for  the  payment 

:tive  shares  so  to  become  forfeited  to  the  remainder  vf      creditors. 

No  creditors 
ly  said  eight  nephews  and  nieces ;  and  further,  in  case  ^ere  parties, 

or  either  of  my  said  nephews  and  nieces  shall  at  any  hut  some  were 

before  their  respective  legacies  shall  become  due  Afterwards  the 

payable  to  them  become  bankrupt  or  compound  with  trustee  sold  the 

or  their  creditors,  then  I  do  hereby  revoke  all  and  ^^^.^1""^.     The 

•^  will  contained  a 

-^  legacy  or  bequest  hereby  given  to  such  nephews  clause  that  on 

nieces  becoming  bankrupt  or  compounding  respec-  ^"Y  legatee  be- 
Jy,  and  give  and  bequeath  the  same  to  and  amongst  ^.^  ^  ^^  mort- 

between  the  other  or  others  of  them."  gaging  or  sell- 

ing or  antici- 
pating his  share,  or  compounding  with  his  creditors,  his  share 
should  go  over.  Held,  first,  that  the  deed  was  not  a  composition 
deed,  and  was  not  a  forfeiture  within  the  meaning  of  the  will ; 
secondly,  that  it  did  not  pass  the  share  of  F,  S,  under  the  will,  and 
that  his  representatives  were  entitled  to  it* 


166  CASES    IN    CHANCERY. 

1855.  Frederick  Salamonson,  by  a  deed  dated  the  Ist  July, 

7  th^Mu  f  1848,  assigned  to  W.  Rathbun  "all  the  stock  in  trade, 
Walet*8  goods,  wares^  merchandize,  pictures,  paintings  and  pro- 
Trusts.  perty  of  him  Frederick  Salamonson  then  remaining  at 
21,  New  Street,  New  York ;  and  all  notes^  accounts, 
debts,  choses  in  action,  property  and  estate  of  him  the 
said  Frederick  Salamonson,  both  real  and  personal^  in 
law  or  equity,  of  which  he  was  possessed  or  to  which  he 
was  entitled,  except  such  articles  of  property  as  by  Ian 
were  exempt  from  execution,"  in  trust  to  make  or  cause 
to  be  made  a  true  and  correct  inventory  of  said  stock  in 
trade,  goods,  chattels,  merchandize,  pictures,  paintings, 
notes,  accounts,  choses  in  action,  property  and  estate^ 
and  annex  the  said  inventory  to  the  said  assignment,  and 
then  proceed  to  a  sale  thereof  for  the  payment  of  Frederick 
Salamonson^ 8  creditors.  The  deed  was  only  executed  b) 
Salamonson  and  Ratkbun,  None  of  the  creditors  wen 
parties,  but  some  creditors  were  paid  under  it.  The 
inventory  comprised  only  wines  and  pictures,  valued  or 
the  whole  at  1,603  dollars.  By  a  memorandum  of  thi 
17th  October,  1851,  Ratkbun  sold  to  David  Henriquei 
all  the  property  assigned  to  him  by  Salamonson  not  dis- 
posed of,  for  300  dollars. 

The  petition  in  this  case  was  presented  by  the  trustees 
of  Simon  Waley's  will  to  have  the  direction  of  the  Coun 
as  to  the  disposal  of  the  share  of  Frederick  Salamonsm 
accruing  to  him  on  the  death  oi  Julia  Hort,  which  the) 
had  paid  into  Court 

Mr.  Waley,  for  the  petitioners,  submitted  the  matter  tc 
the  Court,  takhig  no  part  in  the  arguments. 

Mr.  Olasse  and  Mr.  Welford,  for  the  purchaser^  Davk^ 
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HenriqueZy  contended  that  the  deed  of  1848  was  not  a  1855. 

forfeiture;  that  it  clearly  was  not  a  composition  deed,  ,    /^C^*^ 

,  ,.  ^  .        ,       .  Inihe  Matter  of 

since  the  creditors  were  no  parties ;  but  it  was  a  mere        Waley's 

agency  deed,  revocable  at  any  time  by  ScUamonson  so  fer         Tnuts, 
as  it  was  not  acted  upon;  therefore,  that  the  sale  to 
Henru/uez  was  good.     It  would  be  said  that  the  deed 
did  not  intend  to  include  the  interest  of  Salamonson 
imder  Simon  Waley's  will,  because  the  inventory  pointed 
only  at  stock  in  trade  and  such  property ;  and  because, 
from  the  position  of  Salamonson,  it  was  to  be  inferred 
that  he  could  not  have  contemplated  his  reversionary 
mterest  under  the  will ;  but  the  language  of  the  deed 
itself  was  general  and  could  not  be  thus  controlled.     He 
assigned  all  his  estate,  real  or  personal,  legal  or  equit- 
able, in  possession  or  expectation,  which  must  have  been 
intended  to  include  much  more  than  the  mere  stock  in 
trade  of  which  he  knew  himself  to  be  possessed. 

Mr.  Knight  for  nephews  and  nieces  claiming  on  for- 


This  deed  is  a  composition  deed ;  it  is  said  it  was  a 
voluntary  deed ;  that  is  not  so ;  it  was  a  provision 
or  the  payment  of  creditors,  and  payments  were  made 
^%jnder  it ;  that  takes  it  out  of  the  class  of  cases  in  wJiich 
^auch  deeds  have  <been  held  mere  agency  deeds,  in  all 
hich  the  creditors  have  not  only  not  been  parties,  but 
ave  had  no  notice,  and  nothing  has  been  done  under 
the  deed.  It  is  said  there  was  no  covenant  on  the  part 
of  the  creditors  not  to  sue,  and  so  no  consideration, 
and  that  the  creditors  were  not  bound ;  but  those  who 
received  any  payment  under  it  were  bound  to  forego 
their  rights  except  under  the  deed;  and  if  any  credi- 
tors are  so  bound,  that  makes  it  a  composition  deed: 
Goody.  Cheesemania). 

(a)  2  Barn.  &  Add.  328. 
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1855.  Mr.  G.  L,  Ritssell  for  other  parties  in  the  same  in- 

In  the  Matter  of  ^^^^^' 

Trusts  ^^'  ^l/f"^^  ^or  the  widow  and  representative  of 

F.  Salamonson. 

1st.  The  deed  does  not  work  a  forfeiture:  such  lan- 
guage as  is  contained  in  this  will  always  receives  a  strict 
construction,  and  the  act  done  does  not  come  within  any 
of  the  words ;  it  was  clearly  no  bankruptcy,  nor  was  it 
a  mortgage  or  anticipation,  for  if  it  was,  as  we  say  it 
was,  a  mere  voluntary  deed,  it  could  not  be  an  anticipa- 
tion, which  means  a  conclusive  disposition. 

2ndly.  It  did  not  extend  to  and  did  not  cover  the 
reversionary  interest  of  Salamonson  under  the  will;  it  « 
has  no  recitals  pointing  at  such  an  interest,  to  which  he  s 
must  have  known  his  title;  it  relates  obviously,  from  j 
the  whole  frame  and  context  of  it,  to  stock  in  trade  and  J 
nothing  else.  The  second  deed  of  sale  to  Henriquez  ^ 
plainly  shows  the  same  thing;  tlie  price,  300  dollars,  < 

shows  that  the  parties  could  not  be  contemplating  that  * 
they  were  dealing  with  a  vested  interest  in  many  hun- 
dreds of  pounds.  The  general  words  are  relied  on ; 
but  this  Court  will  cut  down  general  words  to  meet  the 
obvious  intention  of  the  parties,  to  be  collected  from  the 
deed,  and  will  for  that  purpose  look  at  the  position  of 
the  parties.  He  cited  Lindo  v.  Lindo  (a).  Further,  if 
it  had  been  intended  to  pass  this  property  by  tlie  sale 
to  Henriquez  under  it,  that  intention  would  have  neces- 
sarily worked  a  forfeiture.  Can  tlie  Court  presume  an 
intention  to  pass  property,  when  the  very  fact  of  passing 
or  attempting  to  pass  it,  would  at  once  destroy  its 
existence  ? 

(a)  1  Beav.  496. 
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Trusts. 


The  Vice  Chancellor  : 

In  the  Matter  of 
It  appears  to  me  that  this  is  not  a  composition  deecL        Waley's 

It  appears  to  me  further  that  if  this  property  was  com- 
prised in  the  deed,  it  worked  a  forfeiture.     The  ques- 
tion is,  whether  it  is  comprised  in  the  deed  ?     If  it  is, 
it  is  not  by  reason  of  being  specifically  mentioned,  but 
by  reason  of  its  being  by  construction  comprised  in  the 
general  words.     Now,  by  the  very  nature  of  this  pro- 
perty, it  could  not  be  efiectually  passed ;  if  it  had  been 
specifically  described,  that  deed  would  have  worked  a 
forfeiture,  and  I  cannot  impute  to  parties  an  intention 
by  general  words   to   pass   property,   when   that  very 
attempt  must  fail  by  creating  a  forfeiture.     Then,  was 
the  assignment  on  trust  to  sell  ?  I  think  it  was.  It  was  on 
trust  without  waiting,  to  make  an  inventory,  and  then 
forthwith  to  sell.     So  that  if  he  intended  it  to  be  in- 
cluded he  created  a  forfeiture ;  it  would  not  pass  to  the 
Cireditors,  but  would  go  over.     I  cannot  impute  to  the 
making  this  deed,  by  general  words,  to  intend  to 
ss  for  the  benefit  of  creditors,  that  which  could  not 
s  for  their  benefit ;  to  intend  in  fact  to  do  that  which 
ould  merely  operate  so  as  to  create  a  forfeiture.     I  am 
opinion,  therefore,  that  the  representative  of  F.  Sala- 
'wmonson  is  entitled  to  the  fimd. 
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1855: 
6th  March. 

Friendly 
Societies, 


YEATES  V.  ROBERTS. 
X  HIS  came  on  a  motion  for  a  decree. 


Disputes 
arising  in  a 
friendly  so- 
ciety, con-  The  bill  was  filed  by  certain  members  who  were  trus- 

ral  lodffes*^^^"   ^^^  ^^  ^^®  "  Birmingham  District  of  the  Ori^nal  Wol- 
whose  rules  di-    verhampton  Loyal  Order  of  Odd  Fellows,"  on  behalf  of 

rected  the  ex-     themselves  and  all  others  interested  in  the  funds  of  the 
pulsion  of  any 

brother  who 
should  for  a 
given  time 
neglect  to  pay 
his  dues,  all 
the  members  of 
one  of  the 
lodges  refused 
to  pay,  and,  in 
consequence, 
the  lodge  was 
expelled,  but 
the  legality  of 
their  expulsion    society, 
was  in  ques- 
tion.    The  re-  .  i    i  i    . 
tnaining  mem-        That,  in  1840,  certain  amended  resolutions  were  made 

bers  afterwards,  for  the  government  of  the  original  society y  and  the  46th 
-   -  of  such  regulations  provided  that  the  Birmingham  Lodge 

should  become  a  district  themselves,  and  that  the  district 
grand  master  should  act  in  conjunction  with  the  grand 
master  of  the  order,  and  should  abide  by  the  rules  and 
regulations  passed  by  a  half-yearly  committee  on  the 
24th  June,  1839;  and  by  the  27th  of  those  rules  it  was 
resolved,  that  if  any  brother  should  neglect  to  pay  his 
arrears,  with  fines,  on  quarter  night,  he  should  be  fined 
one  shilling ;  if  he  did  not  pay  by  the  next  lodge  night, 


said  society,  except  the  Defendant  It  alleged,  that  in 
September,  1839,  this  society  was  formed  for  raising 
funds  for  the  interment  of  members  or  their  wives,  and 
providing  allowances  during  sickness. 

That  the  members  of  such  district  lodge  were  all 
members  of  another  society,  called  in  the  bill  the  ori- 
ginal society ;  but  the  funds  and  property  of  the  said 
district  society  were  separate  firom  those  of  the  original 


tered,  but  un- 
der a  new 
name,  ap- 
pointed trus- 
tees.    Held, 
that  for  the 
purpose  of 
nolding  the 
funds  of  the 
society,  the 
members  so 
registering 
were  the  so- 
ciety, and  that  the  trustees  were  entitled  to  delivery  by  the  grand 
master  of  the  expelled  lodge,  of  funds  in  his  hands. 
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he  should  be  suspended ;  and  if  he  should  not  pay  by  1 855. 

the  quarterly  meeting  following  he  should  be  expelled.  TT^'^^^ 

X  BATES 

V. 

That  the  district  society  consisted  of  several  lodges,       Roberts. 
who  were  in  the  habit  of  meeting  at  different  taverns  for 
transacting  business ;  and  the  defendant  was,  till  his  ex- 
pulsion, a  member  of  a  lodge  of  the  district  society  called 
"  The  Briton's  Lion.** 

That  on  the  9th  April,  1840,  certain  resolutions  were 
passed  by  the  district  society  for  its  regulation  and  go- 
vernment, and  by  one  of  such  resolutions  the  Defendant 
John  Roberts  was  appointed  grand  master,  and  another 
member  was  appointed  deputy  grand  master,  and  one 
Silver  corresponding  secretary,  and  Southall  treasiuer. 

That  the  affidrs  and  business  of  the  society  were  after- 
wards carried  on  under  those  resolutions,  and  considerable 
sums  were  paid  by  the  members  as  their  contributions. 

It  then  contmned  various  statements,  showing  that 
divers  monies  so  contributed  by  the  members  were  paid 
into  a  Birmingham  bank,  and  that  after  they  amounted 
to  certain  considerable  sums,  deposit  notes  were  given 
for  them,  and  those  notes,  four  in  number,  were  placed 
in  the  hands  of  the  Defendant  to  hold  on  behalf  of  the 
district  society. 

In  1850  the  members  of  the  district  society  quarrelled, 
and  it  was  then  resolved  that  it  should  be  registered, 
pursuant  to  the  13  &  14  Vict  cap.  115,  as  a  fiiendly 
society,  and  it  was  registered  accordingly  in  February, 
1852. 

At  the  49th  quarterly  meeting  of  the  committee  of  the 
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society  on  the  24th  June^  1851^  the  members  of  the 
Briton*8  Lion  Lodge,  including  the  Defendant,  refused 
to  pay  their  contributions  and  fines,  and  they  were,  at 
the  50tli  quarterly  meeting,  September,  1851,  expelled, 
the  forms  of  the  rules  of  the  society  having  been  duly 
followed  in  so  expelling  them. 


Roberts  was  then  required  by  a  deputation  (appointed 
by  a  resolution  of  the  committee)  to  give  up  the  deposit 
notes,  but  he  refused. 

The  bill  alleged,  that  as  to  one  of  them  for  GOL  he  had 
afterwards  got  it  cashed  and  used  the  money. 

By  the  fourth  of  the  rules  certified  under  the  13  &  14 
Vict  it  was  provided  that  trustees  should  be  elected  and 
should  be  appointed  in  a  particular  manner,  and  the 
Plaintiffs  were  duly  appointed  and  were  such  trustees. 
It  alleged  that,  as  such,  the  deposit  notes  and  other  pro- 
perty of  the  society  vested  in  them,  and  they  were  entitled 
to  them  on  behalf  of  the  society,  and  to  sue  for  them ; 
and  it  alleged,  that  all  the  persons  named  as  depositors 
in  the  notes,  were  willing  to  conciu*  with  the  Plaintiff  in 
obtaining  payment  of  the  money  and  having  it  duly  in- 
vested. It  prayed  delivery  up  of  the  notes,  for  an  account 
and  for  an  injunction,  and,  if  necessary,  for  a  receiver. 

Mr.  Selwyn  and  Mr.  Osier ^  for  the  Plaintiffs,  contended 
that  the  Defendant  had  been  regularly  expelled.  He 
disputed  that ;  but  whether  he  was  expelled  or  not,  he 
had  no  right  to  hold  the  notes ;  they  belonged  to  the 
trustees,  the  Plaintiffs,  who  were  regularly  appointed. 

They  relied  on  Hodges  v.  Wall  (a). 

(a)  22  Law  Times,  144. 
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Mr.  Olasse  and  Mr.  Pownall,  for  the  Defendant 

The  Plaintifis  are  not^  and  do  not  pretend  to  be^  the 
Birmingham  district  society.  They  have  alleged  that 
the  original  rules  of  the  original  society  authorized  an 
alteration  of  the  rules  of  the  district  society.  They  have 
not  shown  that  Only  one  of  the  laws  has  been  noticed^ 
viz.  the  37th  ;  that  only  relates  to  any  of  the  brothers  of 
a  lodge  ;  it  does  not  authorize  the  general  committee  to 
expel  a  lodge ;  it  is  a  purely  lodge  duty^  not  a  general 
one.  Each  lodge  makes  a  return  to  the  committee  of 
the  brothers  whom  it  has  expelled;  that  shows  the 
understanding  of  the  society  as  to  the  meaning  of  the 
rules. 


1855. 


The  Briton  Lion  Lodge  sa^  the  rules  could  not  be 
altered,  and  the  others  say  they  can ;  and  then  what  tliey 
do  is  to  establish  and  register  a  new  society;  for  the  society 
registered  neither  bore  the  same  name,  nor  did  it  include 
the  seceding  members.  The  rules  so  certified  do  not 
bind  us.  We  are  no  parties  to  it ;  we  are  members  of  a 
different  society,  existing  before  the  formation  of  the  re- 
gistered society.  There  was  a  society  bound  by  the 
former  rules,  that  has  not  been  dissolved ;  there  has  been 
a  separation  of  members,  but  the  funds  belong  to  both ; 
and  therefore  the  Plaintifis  cannot  insist  on  holding  them 
for  only  one  set  of  members. 

It  is  alleged  by  the  bill  that  all  the  depositors  are 
willing  to  concur  with  the  Plaintifis,  We  prove  that  at 
least  six  of  the  depositors  do  not  so  concur,  and  require 
the  notes  to  remain  in  the  hands  of  the  Defendant 


They  referred  to  Chugh  v.  Ratcliffe  (a). 

(a)  I  DeG.  &  Sm.  1G4. 


174 


CASES    IN    CHANCERY. 


1855. 


Mr.  SieltDyn,  in  reply. 

It  is  quite  immaterial  whether  the  Defendant  was  ex- 
pelled or  not  The  Plaintifis  are  the  trustees,  and  the 
persons  who  ought  to  hold  the  notes ;  but  the  Defendant 
was  in  &ct  duly  expelled.  The  distinction  between  ex- 
pelling the  brothers  of  a  lodge,  and  expelling  a  lodge,  is 
idle;  a  lodge  is  no  more  than  a  number  of  brothers,  and 
the  committee  simply  expelled  several  brothers  who  were 
all  in  default,  only  they  happened  together  to  form  a  lodge. 


As  to  the  new  name  of  the  society,  that  is  nothing. 
The  barrister  certifying  the  rules  will  not  recognize  a 
district  society,  and  he  changes  the  name,  but  he  does 
not  change  the  society  substantially.  It  consists  of  the 
same  members,  and  the  ^same  officers,  ^nd  the  same 
ownership  of  property ;  it  is  to  all  intents  the  same  so- 
ciety with  a  difierent  name,  that  is  all. 


The  Vice-Chancellor  : 

The  origin  of  these  disputes  arose  out  of  an  attempt 
at  modifying  the  existing  rules  of  the  original  district 
society.  With  respect  to  the  power  to  alter  those  rules,  it 
is  obvious  that  the  society  must  have  had  a  right  to  do  so; 
such  a  right  must  be  incident  to  the  constitution  of  such 
a  society.  In  consequence  of  these  differences,  two  of  the 
lodges  hesitated  about  making  payments  which  the  lodges 
were  under  the  obligation  to  pay ;  and  on  this  part  of  the 
case  there  is  some  conflict  of  evidence  as  to  what  took 
place ;  but  I  think  the  weight  of  evidence  is  in  favour 
what  is  stated  by  the  bill ;  and  the  facts  appear  to  be 
these, — that  the  persons  representing  one  of  these  lodges 
ask  the  chairman  of  the  committee  whether  if  they  de- 
cline to  pay  they  will  be  suspended  or  expelled?  and 
the  chairman  replies, — you,  from  your  experience  of  the 
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rules,  must  well  know  that  it  will  be  so.    Then,  at  one 
3f  the  quarterly  meetings,  one  of  the  lodges  is  suspended ; 
and  at  a  subsequent  one,  the  lodge,  not  the  individuals 
composing  it  in  express  terms,  but  the  lodge  is  expelled, 
which  is  equivalent  to  the  expulsion  of  all  the  members 
y(  the  lodge ;  and  it  appears  that  not  only  that  took 
)Iace,  but  there  was  a  certain  extent  of  acquiescence  by 
Roberts,  who  describes  himself  afterwards  in  a  letter  as 
n  ex-member ;  and  it.  does  not  appear  that  any  other 
lembers  disputed  the  expulsion.     Then  it  appears  that 
tie  original  district  society  thought  it  expedient,  after 
lie  expulsion  of  the  Briton  Lion  Lodge,  that  it  should 
»e  registered,  and  it  was  so  registered.     Now  the  body 
o  registered  was  no  doubt  the  body  which  had  been  the 
Birmingham  district  society  of  the  original  body ;  but 
^hen  it  came  to  be  registered,  Mr.  !ndd  Prattf  fof 
K>iiie  reason  which  I  do  not  clearly  understand,  objected 
X}  portions  of  their  title,  and  he  cut  off  some  words,  and 
called  them  by  a  difierent  title,  which  was  in  &ct  the 
title  of  the  original  whole  body.      But  I  cannot  say 
Ihat  makes  the  society  a  difierent  society ;  it  is  still  the 
same  society  to  which  the  ftmds  in  question  belonged. 
In  the  case  before  Vice-Chancellor    Wood,  owing  to 
Bome  probably  similar  ground  of  objection  by  Mr.  Tidd 
Praity  a  part  of  the  title  was  cut  off,  and  the  society  was 
registered  under  a  different  name  from  that  which  it  had 
before  bome.     It  appears  to  me  then  that  this  is  the 
same  society  as  before ;  and  it  appears  that,  in  pursuance 
of  its  laws  and  regulations  and  the  act  of  parliament, 
trustees  have  been  appointed,  and  they  are  authorized  to 
hold  the  ftmds  which  belong  to  that  society.     The  only 
question  then  is,  who  are  the  component  parts  of  that 
society  ?     The  Defendant  says,  that  in  consequence  of 
what  has  taken  place,  though  he  and  the  other  members 
of  his  lodge  have  been  expelled,  that  they  are  the  original 
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society^  and  the  others  are  the  seceders.  But  that  does 
not  appear  to  me  to  be  a  just  and  reasonable  view.  I 
give  no  opinion  on  the  legality  of  the  expulsion ;  that  is 
not  now  before  me.  The  question  is,  is  the  body  con- 
stituting the  society  represented  by  the  Plaintifis  or  by 
the  Defendant  ?  I  think  the  first  body  is  the  society, 
and  that  the  funds  ought  to  be  in  the  hands  of  the  trus- 
tees appointed  by  t}iat  body.  The  Plainti&  are  there* 
fore  entitled  to  a  decree  for  a  deposit  of  the  notes,  except 
that  for  GOL ;  as  to  that  the  Defendant  says  he  has  placed 
it  in  other  hands.  I  think  that  is  a  breach  of  trust,  and 
he  must  replace  the  money.  He  will  of  course  not  lose 
it,  as  he  will  recover  it  from  the  parties  with  whom  he 
has  placed  it  As  to  the  costs,  I  think  the  Defendant 
ought  to  have  complied  wiA  the  requisitions  made  to 
him  by  the  PlaintifiFs,  and  therefore  he  must  pay  the  coats. 
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14th  March. 

Surely. 
Debt. 
Joint  and 
OTHER  V,  IVESON.  several  Debt. 


X  HE  bill  in  this  case  was  by  the  public  officer  of  the  -^^  and  B,  de- 
Swaledale  and  Wensleydale  Banking  Company  against  ^^^y  ^f  ^ 
Arthur  Iveson,  Thomas  Iveson  and  Jane  Iveson,  widow,  bank,  the  bank 

and  the  children  of  WUliam  Iveson  ;  and  it  prayed  an  refused  unless 

,    ,        C.  would  join 
account  and  payment,  out  of  the  real  estate  of  William  to  secure  them ; 

Iveson,  of  what  should  be  found  due  to  the  banking  p\  agreed  to 

company  in  respect  of  a  loan  made  by  them  to  William,  ^^  ^^^  q^  ^'^^^ 

Arthur  and  Thomas  Iveson.  a  cheque,  and 

the  money  was 
paid  to  them. 
The  bill  alleged,  that  William  Iveson  was  brother  to  the  Held,  that  this 

Defendants  Arthur  Iveson  and  Tliomas  Iveson ;  and  that  ^^^  a  joint  and 
11  iT-.ni  ...  c    \  o  not  a  jomt  and 

the  last  named  Defendants,  bemg  m  want  ot  the  sum  ot  geveral  lia- 

500/.,  applied  to  the  Swaledale  and  Wensleydale  Banking  bility ;  that  C. 
Company  to  advance  that  sum  to  them,  and  the  banking  ^^®  ^\  ^  surety 
company  agreed  to  advance  that  sum  to  the  last  named  only,  and  a  bill 

Defendants  if  William  Iveson  would  join  with  them  in  against  his  es- 

,     ,      ,  .  i*      1  1  tate,  after  his 

giving  security  to  the  banking  company  tor  that  sum  and  jgath,  could  not 

mterest  thereon  ;  and  the  requirement  of  the  banking  com-  be  supported, 
pany  having  been  made  known  to  William  Iveson,  he 
consented  and  agreed  to  give  security  to  the  banking  com- 
pany for  500/.  and  interest  thereon  in  case  the  banking 
company  would  advance  and  lend  that  sum  to  the  two 
last  named  Defendants ;  that,  in  pursuance  of  that  arrange- 
ment and  agreement,  William  Iveson  and  the  Defendants 
Arthur  Iveson  and  Thomas  Iveson,  on  the  2nd  June, 
1845,  wrote  and  signed  a  cheque  on  the  banking  com- 
pany, which  was  in  the  words  and  figures  following 
(that  is  to  say): — ^* Hawes,  2  June,  1848. — Swaledale 
and  Wensleydale  Banking  Company. — Howes,     Pay  to 
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1 855.  selves  or  bearer  Five  hundred  pounds — 500/.     (Signed) 

William  Ivesoriy  Arthur  Iveson,  Thomas  IvesonJ*  And 
on  delivery  of  the  cheque  to  the  banking  company  at  their 
bank  on  the  2nd  of  June,  1848,  the  sum  of  500Z.  was 
paid  by  the  banking  company  to  William  Iveson,  Arthur 
Iveson  and  Thomas  Iveson^  or  some  person  on  behalf  of 
William  Iveson,  Arthur  Iveson  and  Tliomas  Iveson. 
And  on  the  16th  January,  1849,  the  sum  of  491.  was  paid 
to  the  said  banking  company  on  behalf  of  the  Defendants 
Arthur  Iveson,  Thomas  Iveson  and  the  said  William  Ive- 
son, whereby  the  amount  due  from  them  was  reduced  to 
451/.,  irrespective  of  interest 

It  then  stated  the  will  of  William  Iveson^  by  which  he 
gave  to  the  Defendants  Tliomas  and  Arthur  Iveson  and 
two  other  persons  his  estate  on  trust  for  sale  for  the 
benefit  of  his  wife  and  children. 

William  Iveson  died  on  the  5th  July,  1849.  His  will 
was  proved  by  Arthur  Iveson  and  Thomas  Iveson  only. 

On  the  16th  December,  1851,  the  banking  company 
commenced  an  action  against  the  Defendants  Arthur 
Iveson  and  Thomas  Iveson,  as  executors  of  the  will  of 
William  Iveson,  for  the  recovery  of  the  nominal  sum  of 
1,100/.,  being  in  fact  an  action  for  the  recovery  of  two 
sums  of  451/.  and  79/.  11^.  Id.,  making  together  the  sum 
of  530/.  lis.  Id.,  which  they  claimed.  They  obtained 
judgment  by  default  and,  under  a^.  fa.  against  the  goods 
of  William  Iveson,  obtained  a  small  payment 

The  bill  also  alleged  that  Arthur  Iveson  and  Thomas 
Iveson  were  in  poor  circumstances,  and  could  not  repay 
the  bank,  and  that  the  personal  estate  of  William  Iveson 
was  exhausted ;  therefore  they  sought  payment  by  sale 
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of  his  real  estate,  treating  the  debt  as  a  joint  and  several 
debt 

Mr.  Glasse  and  Mr.  Fleming  for  the  Plaindfl^  con- 
tended that  the  debt  was  a  joint  and  several  debt;  that 
it  was  not  a  case  of  suretyship,  but  of  actual  advance  of 
money  to  the  three,  for  which  each  was  severally  liable 
at  law.     They  relied  on  Thorpe  v.  Jackson  (a). 

Mr.  Baily  and  Mr.  Birkbeck  for  the  widow  and  chil- 
dren of  William  Iveson. 

In  the  first  place  the  bill  is  a  creditors*  bill,  and  should 
have  been  on  behalf  of  all  the  creditors.  But  on  the 
merits,  we  say,  first,  that  William  Iveson  never  owed  any 
thing ;  secondly,  that  if  he  did,  by  his  death  his  liability 
determined.  He  was  only  a  surety ;  he  never  had  any 
of  the  money  and  was  not  intended  to  have  it  He  was 
not  liable  unless  the  others  made  default  But  if  he  was 
liable,  it  was  a  joint  liability,  and  on  his  death  it  sur- 
vived :  Rawstone  v.  Parr  (6) ;  Jones  ▼•  Beach  (c). 

It  is  said  it  was  an  advance  to  the  three ;  it  was  not 
The  contract  was,  that  the  advance  was  to  be  made  to 
the  two.  Now,  unless  the  money  passed  into  the  power 
of  the  three,  and  it  never  did,  Thorpe  v.  Jackson  is  inap- 
plicable ;  for  that  was  not  at  all  a  case  of  suretyship,  but 
of  three  persons  opening  a  joint  account  with  a  bank. 

Mr.  Glasse  in  reply. 

The  application  for  the  loan  was  made  by  Arthur  and 
Thomas.     The  bankers  say,  if  your  brother  will  join  we 

(a)  2  Y.  &  Col.,  Exch.,  (c)  2  De  G.,  M'N.  &  Gor. 
553.  886. 

(6)  3  Russ.  424,  539. 
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1855.  will  make  the  advance,  otherwise  not;  and  he  did  join, 

and  the  advance  was  to  the  three.     The  contract  of  the 
bankers  was  with  all  three.     The  account  waa  a  joint 
IvEsoN.        account  of  the  three,  and  that  creates  a  joint  and  several 
liabilify. 

The  cases  cited  do  not  apply.  In  JRawstone  v.  JPiorr 
it  was  admitted  that  the  note  was  joint  only,  and  at  law 
the  liability  survived ;  but  there  was  enough  to  show  that 
this  Court  would  reform  the  contract,  and  bring  it  to 
what  was  the  intention  of  the  parties.  In  Jones  v. 
Beach  there  was  no  mistake  at  all  to  reform ;  the  deci- 
sion is  against  several  liability,  because  that  was  the 
intention  of  the  parties.  But  in  both  cases  the  language 
of  the  judgment  is  in  favour  of  our  argument 

The  Vice-Chancellor  : 

I  am  of  opinion  that  the  Plaintiff  is  not  entitled  to 
recover.  Taking  the  statement  from  the  bill  itself,  as  to 
the  right  of  the  banking  company,  it  is  this : — Arthur 
and  Thomas  Iveson  wanted  to  borrow  money  of  the 
bank.  The  bank  would  not  lend  the  money  unless  they 
obtained  the  security  of  William,  and  he  consented  and 
agreed  to  give  his  security  to  the  bank  for  5002.  if  they 
lent  the  simi  to  Arthur  and  Thomas;  and  the  bill  states, 
that,  in  consequence  of  that  arrangement,  William,  Arthur 
and  ITiomas  drew  a  cheque  in  the  following  terms — [His" 
Honor  referred  to  the  terms  of  the  cheque,  set  out  in 
p.  177]:  that  is  the  statement  of  the  arrangement  and 
agreement  under  which  the  cheque  was  drawn.  Then  it 
states,  that  the  bank  paid  on  the  cheque,  500/.  to  William^ 
Arthur  and  Thomas;  so  that,  according  to  these  state- 
ments, William  agreed  to  give  security  to  the  bank ;  and, 
in  performance  of  his  agreement,  he  joins  in  drawing  a 
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cheque.     Now,  if  we  take  it  on  what  appears  on  the  face  1855, 

of  the  cheque  with  reference  to  the  question  whether 
William  was  surety  merely  or  principal,  and  if  we  treat 
William  as  a  principal,  even  then  it  appears  to  me  that 
it  is  a  joint  debt,  and  not  a  joint  and  several  debt,  and 
that  that  is  the  view  which  a  Court  of  Law  would  take 
Suppose  the  money  to  have  been  received  by  the  three, 
and  afterwards  the  bank  brings  an  action  against  William 
a.lone,  or  either  of  the  others  alone,  I  cannot  conceive  on 
hat  principle  such  an  action  could  be  maintained ;  if  it 
ould,  there  is  an  end  to  all  distinction  between  joint  lia- 
ility  and  joint  and  several  liability.    No  doubt  there  are 
in  which  an  instrument  has  been  drawn  in  the  form 
f  a  joint  liability,  it  may  be  by  mistake,  and  was  intended 
o  be  joint  and  several,  and  then  the  Court  may  say  the 
instrument  ought  to  be  corrected  according  to  the  inten- 
lon.    But  in  this  case,  neither  on  the  face  of  the  bill,  nor 
f  the  evidence,  is  there  any  suggestion  that  the  cheque 
drawn  in  a  form  different  from  that  which  was  the 
Sjitention  of  the  parties,  nor  that  WKliam  or  Arthur  or 
^Thomas  had  any  intention  of  giving  any  security  except 
"^diat  which  was  given.    In  fact,  the  allegations  of  the  bill 
itself  exclude  the  supposition  of  there  being  any  other 
intention ;  for  it  says,  this  cheque  was  drawn  by  William 
in  pursuance  of  the  arrangement  entered  into  for  giving 
security.     In  this  case,  then,  looking  at  the  instrument 
"itself,  and  at  the  feet  that  the  money  was  paid  on  it  to 
the  three,  I  see  no  ground  for  imputing  to  the  parties 
any  mistake ;  no  ground  for  saying  the  instrument  ought 
to  be  rectified.      If  that  is  so,  can  I  come  to  the  conclu- 
sion that,  if  an  action  was  brought  in  a  Court  of  Law 
against  one  of  the  three  alone,  and  a  plea  of  abatement  was 
put  in,  that  a  Court  of  Law  would  have  held  such  separate 
action  maintainable  ?    No  authority  is  cited  for  this  pro- 
position.    There  is,  it  is  true,  the  dictum,  which  tends 
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CTther 
Iteson. 


that  way,  in  Thorpe  v.  Jackson  ;  but  it  is  at  most  only  a 
dictum,  and  not  a  decision ;  and  though  I  should  have  felt 
the  greatest  respect  for  it,  though  only  a  dictum,  if  I  had 
not  found  it  disapproved,  yet  when  I  find  the  Vice- 
Chancellor  of  Englandy  and  Lord  Cottenham  and  Lord 
Justice  Knight  Bruce  all  expressing  their  disapproba- 
tion of  it,  I  have  no  hesitation  in  sapng  I  cannot  take  it 
as  an  authority  for  the  proposition  contended  for.  Now 
this  is  the  view  resulting  from  a  consideration  of  the 
case,  referring  to  what  appears  on  the  face  of  the  instru- 
ment itself.  All  that  can  be  collected  from  it  is,  that 
there  was  a  joint  drawing  of  the  cheque  and  a  joint 
receipt  But  when  I  look  at  what  the  Plaintiff  himself 
says  of  the  transaction,  viz.  that  William  joined  as  surety, 
that  he  had  no  interest  except  as  surety,  I  can  have  no 
reason  for  inferring  that,  as  a  mere  surety,  he  meant  to 
make  himself  severally  liable. 


The  cases  cited  for  the  Defendant  go  to  this,  that  where 
a  party  becomes  sudrety  to  another,  but  the  instrument  by 
which  he  becomes  surety,  in  terms  creates  only  a  joint 
liability,  then,  in  the  absence  of  any  proof  to  the  con- 
trary, the  intention  of  the  parties  must  be  taken  to  be 
that  the  surety  is  only  so  to  the  extent  limited  by  the 
instrument  He  does  not  intend  to  become  and  does 
not  become  surety  out  and  out,  and  under  all  circum- 
stances, but  he  only  undertakes  a  joint  liability  with 
others.  In  the  lifetime  of  William^  then,  an  action  must 
have  been  against  the  three.  If  he  had  survived  the 
others, an  action  might  have  been  sustained  against  him; 
but  when  he  died,  according  to  the  tenor  of  the  instru- 
ment, he  ceased  to  be  liable ;  because  the  debt  was  joint 
and  the  obligation  survived.  There  is,  therefore,  no 
liability  in  the  executors  of  the  deceased  party ;  and,  as 
there  is  no  liability  on  his  estate  at  law,  neither  can  I 


CASES    IN    CHANCERY.  188 

hold  it  liable  in  equity.     The  bill  must  therefore  be  dis-  1855. 

missed  and  with  costs,  except  as  regards  Arthur  and 
ThomcLS  Iveson ;  as  to  them  I  dismiss  it  without  costs, 
because  they  are  really  the  debtors,  and  because  they 
somewhat  misled  the  Plaintiff  by  not  defending  the  action 
referred  to  in  the  pleadings. 

1855: 
19th  March. 


Injunction 

against  Pro* 

ceedings  at 

FLUKER  V.  TAYLOR.  ^^^nt. 


Mr.  Baily  and  Mr.  TbyZor  moved,  in  this  case,  for  the  A  bill  was  filed 

Plaintiff,  a  solicitor,  for  an  injunction  to  restrain  the  ^l^fJJU^Hfl,^^ 
'  '  J  against  a  persoD 

Defendant  from   proceeding  in  an   action   against  the  employed  as 

Plaintiff.     The  bill,  after  setting  out  some  correspond-  ^**  occasional 

°  1.1.    <^lerk,  and  m 

ence  between  the  Plamtiff  and  Defendant,  from  which  it  that  character 

was  to  be  collected,  though  vaguely,  that  the  Defendant  receiving  and 
was  in  some  way  employed  by  the  Plaintiff,  proceeded  fo/him"and^* 

thus: —  claiming  against 

him  a  sum  for 
services,  the 

5.  The  Defendant  came  to  London  on  the  22nd  day  of  master  having 

April,  1850,  and  remained  for  a  few  days,  and  then  re-  pa>4  ^''°™  ^^^^ 

.         J  .     i>.      .,  ji  *    A.     r     J      ^o  time  monies 

turned  to  Hirmingham  ;  and  he  came  up  agam  to  London  ^^  ^^^  ^^^  ^j^^ 

on  the  13th  day  of  June,  1850,  when  the  Plaintiff  com-  clerk.    The 

menced  employing   the   Defendant;   and   the    Plaintiff  ^\"  P"y^  *" 

1    r  .  injunction  to 

afterwards  from  time  to  time  occasionally  employed  the  restrain  an  ac- 

Defendant  in  making  out  the  bills  of  costs  in  the  said  "»»  brought  by 

the  clerk  lor 

actions  of  Gilbert  v.  RosSy  and  in  other  matters  of  busi-  ^y^^  balance  of 

ness.  the  account. 

Held  that  this 
was  not  such 

6.  The  Plaintiff  never  engaged  the  Defendant  as  a  an  account  as 

to  require  the 
interference  of  equity,  and  the  injunction  was  refused. 
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regular  clerk,  and  the  Defendant  was  frequently  absent 
from  the  office  of  the  Plaintiff  and  attending  to  the  De- 
fendant's own  affairs,  or  to  the  business  of  the  said  Mr. 
Chilwell  for  several  weeks  at  a  time;  and,  in  frict,  as 
nearly  as  the  Plaintiff  can  now  make  out,  the  Defendant 
only  came  to  the  office  of  the  Plaintiff  for  about  64  days 
in  the  year  1850,  about  80  days  in  the  year  1851,  about 
2^  days  in  the  year  1852,  about  100  days  in  the  year 
1853,  and  about  124  days  in  the  year  1854,  and  no  scale  of 
remuneration  was  ever  agreed  upon  between  the  Plaintiff 
and  the  Defendant  for  such  occasional  emplojrment  as 
aforesaid  except  as  hereihafler  mentioned. 


7.  The  Plaintiff  from  time  to  time  has  made  payments 
for  or  on  accoimt  of  the  Defendant,  and  the  Plaintiff  fre- 
quently gave  to  the  Defendant  sums  of  money  of  various 
amounts,  which  the  Defendant  in  part  applied  in  payment 
of  expenses  incurred  for  or  on  behalf  of  the  Plaintiff  and 
in  part  retained  on  account  of  remuneration  for  the  ser- 
vices of  the  Defendant ;  and  the  Defendant,  as  the  agent 
of  the  Plaintiff^  also  collected  the  rents  of  several  houses 
and  some  land  at  Walton,  in  the  county  of  Stafford^ 
which  formed  part  of  the  estate  of  one  William  Cole, 
deceased. 

8.  Such  rents  have  been  received  by  the  Defendant  to  a 
considerable  amount,  and  he  has  also  received  from  time 
to  time  other  monies  on  account  of  the  Plaintiff,  and  the 
Defendant  has  thereout  made  various  payments  for  the 
Plaintiff  and  on  his  account,  but  no  settlement  of  any  of 
the  accounts  between  the  Plaintiff  and  the  Defendant 
has  ever  been  made. 


9.  The  matters  of  business  done  by  the  Defendant  for 
the  Plaintiff,  and  several  of  the  receipts  and  payments 
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aforesaid,  have  been  from  time  to  time  entered  by  the 
Defendant  in  certain  books  which  were  kept  by  the  De- 
fendant in  the  office  of  the  Plaintifi^  which  books  are 
six  in  number,  and  contain  very  numerous  and  long, 
though  in  many  instances  erroneous,  entries ;  and  in  order 
to  ascertain  the  amount  of  the  business  done  by  the 
Defendant  for  the  Plaintiff^  and  the  state  of  the  accounts 
between  them,  it  will  be  necessary  to  go  into  and  examine 
in  detail  all  the  entries  and  items  in  such  books,  and 
-without  such  examination  no  account  can  be  effectually 
and  properly  taken  between  the  Plaintiff  and  the  De- 
fendant 


1855. 


The  bill  then  stated  some  further  correspondence, 
showing  differences  between  the  parties,  and  then  alleged 
as  follows: — 

11.  No  step  was  taken  in  consequence  of  such  letter; 
but  matters  went  on  as  before  until  the  month  of  June, 
1854,  when  differences  arose  between  the  Plaintiff  and  the 
Defendant,  and  he  went  to  his  residence  in  the  country. 
He  afterward  returned  to  London^  and  on  the  7th  of 
August,  1854,  he  wrote  and  sent  a  letter  to  the  Plaintiff 
which,  so  far  as  it  is  material  to  set  it  forth  here,  is  as 
follows :: — "  I  have  been  making  extracts  of  payments 
and  receipts  made  by  me  in  order  to  show  a  cash  account 
between  us,  but  which  I  have  not  yet  completed,  and 
before  I  can  do  so  properly,  I  shall  require  to  see  some 
of  my  old  office  books/' 


12.  The  Defendant,  about  the  end  of  August,  1854,  re- 
turned to  the  office  of  the  Plaintiff,  and  came  there  occa- 
sionally from  that  time  until  the  23rd  of  December,  1854, 
but  no  such  account  has  been  made  out  and  given  to  the 
Plaintiff.     However,  the  Defendant  afterwards  wrote  to 
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Fluker 

9. 

Taylor. 


the  Plaintiff  and  said  that  he  intended  to  render  to  the 
Plaintiff  a  debtor  and  creditor  account  between  tlienii 
and  on  the  23rd  of  January,  1855,  the  Defendant  wrote 
and  sent  a  letter  to  the  Plainti£P,  dated  the  S3rd  of 
January,  1855,  which  was  in  the  words  and  figures  fol- 
lowing, that  is  to  say:— Sir, — Pursuant  to  the  proinme 
contained  in  my  letter  of  the  19th  instant,  I  now  forward 
you  my  account,  and  I  have  to  request  you  will  dkcharge 
the  same  within  three  days  firom  the  date  hereof.  Youw,^ 
&c.,  Charles  Taylor,  James  Fluker^  Esq.,  sfdicitOT:^ 
10,  Symon<fs  Inn. 


"  Dr.  James  Fluker  in  account 

£      s.    d. 
"  To  CharUi  Taylor's 

services  for  Mr. 
Fluker  from  April 
13  th)  1850,  to 
Christmas,  1 854, 
at  250/.  per  an- 
num*    1175     0     0 

*'  *  This  amount  is 
charged  as  a  fair  re- 
muneration for  my  ser- 
vices and  introduction 
of  friends  and  business 
into  Mr.  Fluker's  of- 
fice, in  consequence  of 
the  verbal  arrange- 
ment between  us  never 
having  been  carried 
out  by  Mr.  Fluker  in 
pursuance  of  his  pro- 
mises.   


55     6  1 


with  Charles  Taylor.  Contra.  Cr^ 

<*  By  balance  due  to  Mr. 

Fluker    in    Charles 

Taylor'' s  office  book 

up    to     Christmas, 

1854 

"  Mr.  Fluker  paid  Mr. 

Phillips's     account 

for  stamps,  engros- 
sing deeds,  &c.,  for 

Mr.     Chilwelly    for 

which  Charles  Tay^ 

lor  gives  him  credit, 

namely 


21     0    5^ 


"  Balance  due. ...  1 1 18  12    ^ 


£1175     0     0 


£1175     0 


**  Balance  due  to  me   £1118  12     5\ 

"  Charles  Taylor,  January  2Srd,  1855.** 
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13.  There  was  ho  verbal  arrangement  between  the  1855. 


Fluker 


Plaintiff  and  the  Defendant,  except  that  the  Defendant  was 
to  receive  a  fiiir  remuneration  for  all  the  services  perform-  t^. 

ed  by  him  for  the  Plaintiff,  and  the  Plaintiff,  upon  one        Taylor. 
occasion,  when  the  Defendant  applied  to  the  Plaintiff  for 
some  money,  gave  the  Defendant  a  memorandum  in  writ- 
ing to  the  eflect  that  he  might  draw  from  th6  Plaintiff 
SOs,  a  week  when  employed  on  behalf  of  the  Plaintiff. 

15.  The  Plaintiff  wholly  objected  to  and  repudiated  this 
account,  and  in  consequence,  on  the  7th  of  February,  1855, 
the  Defendant  brought  his  action  against  the  Plaintiff,  and 
the  following  were  the  particulars  of  Plaintiff's  claim : — 
"  The  Plaintiff  claims  from  the  Defendant  the  sum  of 
1,1 76t  for  services  rendered  by  the  Plaintiff  to  the  De- 
fendant in  and  about  the  business  of  the  Defendant  from 
the  13th  day  of  April,  1850,  to  the  25th  day  of  December, 
1854,  both  inclusive,  and  the  Plaintiff  hereby  oflfers  to  set 
off  and  allow  to  the  Defendant  the  sum  of  56/.  7«.  S^d.  as 
and  for  money  received  by  the  Plaintiff  from  the  Defend- 
ant, and  for  money  paid  by  the  Defendant  for  Plaintiff 
on  account  of  and  in  part  payment  of  the  said  1,175/., 
and  the  Plaintiff  will,  if  necessary,  seek  to  recover  a 
balance  of  1,118/.  I2s.  S^d.  as  and  for  so  much  money 
found  to  be  due  from  the  Defendant  to  the  Plaintiff  upon 
accounts  stated  between  them." 

The  bill  then  alleged  as  follows : — 

16.  The  Defendant  has  not  in  the  particulars  in  the  said 
action  given  the  Plaintiff  credit  for  all  the  sutas  received 
from  him  and  on  his  account  by  the  Defendant,  nor  for 
all  the  sums  which  have  been  paid  by  the  Plaintiff  for  or 
on  account  of  the  Defendant,  and  many  of  the  siuns  en- 
tered in  the  books  so  kept  by  the  Defendant  as  aforesaid, 
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1855.  and  claimed  by  him  as  paid  for  on  account  of  the  Plain- 

tiff, are  erroneous,  and  ought  not  to  be  allowed,  and  in 
fact  if  the  accounts  between  the  PlaintiflF  and  the  De- 
fendant were  properly  taken  therein,  including  all  just 
allowances  to  the  Defendant  for  the  services  rendered  by 
him  to  the  Plaintiff  as  aforesaid,  there  would  be  a  balance 
found  due  to  the  Plaintiff  from  the  Defendant 

17.  The  Plaintiff  has  not  yet  pleaded  to  the  said  action, 
and  as  under  the  circumstances  aforesaid  there  are  mutual 
accounts  and  cross  demands  between  the  Plaintiff  and 
the  Defendant,  and  such  accounts  are  of  a  very  com* 
plicated  character,  the  Plaintiff  submits  that  they  cannot 
be  properly  taken  by  a  Court  of  Law,  and  that  the  rights 
of  the  Plaintiff  and  the  Defendant  cannot  be  ascertained 
and  settled  in  the  said  action ;  but  such  accounts  can 
only  be  effectually  taken,  and  such  rights  ascertained  and 
settled,  by  a  Court  of  Equity. 

These  were  the  material  allegations  of  the  bill,  and  it 
prayed  an  account  and  injunction. 

Mr.  Baily  and  Mr.  Taylor  for  the  Plaintiff. 

The  Plaintiff's  case  is  that  there  are  mutual  accounts 
between  the  parties  which  cannot  be  settled  at  law. 
To  ascertain  the  account  at  least  foiu*  distinct  accounts 
would  be  requisite.  That  clearly  could  not  be  done  at 
law.  Moreover,  the  Plaintiff  contends,  that  as  he  swears 
by  his  affidavit  in  support  of  the  bill  that  a  balance 
would  be  found  due  to  him,  it  is  clear  that,  as  De- 
fendant at  law,  he  could  not  recover  that  in  the  action, 
and  therefore  the  case  ought  to  be  dealt  with  in  equity, 
where  complete  justice  could  be  done. 
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Mr.  Ohzsse  and  Mr.  Amphlett  for  the  Defendant. 

The  rule  is,  that  the  onus  is  on  the  Plaintiff  in  such 
21  case  as  this  to  show  that  the  complication  of  accounts  is 
so  great  that  a  Court  of  Law  cannot  proceed.  [They  cited 
J*oley  V.  Hill{a).'\  Unless  the  account  is  both  long  and 
complicated,  this  Court  will  not  interfere. 


1855. 


Fluker 

V, 

Taylor. 


It  is  no  ground  for  this  Court  to  interfere,  that  a 
Court  of  Law  will  send  the  matter  to  a  reference. 

Taylor  entered  the  service  of  the  Plaintiff  iq  1850. 
The  account  stated  in  the  action  consists  of  but  a  few 
items ;  it  is  a  very  simple  account  To  support  such  a 
l)ill  as  this  there  must  be  not  only  an  account,  but  pay- 
ments and  receipts  by  each  party  for  the  other.  The 
7th  paragraph  of  the  bill,  the  only  one  which  charges 
anything  approaching  mutual  accounts,  does  not  go  the 
requisite   length  :    Phillips   v.   Phillips  (b) ;    Padwich 

V.   Stanley  (c) ;    North-Eastem  Railway   Company  v. 

Martin  {d). 

There  is  nothing  in  this  bill  to  show  any  difficulty  in 
taking  the  account  At  any  rate  the  question  of  the 
remuneration  to  which  Taylor  is  entitled,  must  be  tried 
at  law.  Why  then  should  there  be  an  action  at  law  to 
try  one  part  of  the  case  and  a  suit  in  equity  to  try  the 
other  questions  ? 

Mr.  Baily  in  reply. 

It  is  said,  this  suit  will  cause  delay.  But  if  the  action 
goes  on  at  law,  it  must  go  to  a  reference.  It  is  quite  im- 
possible that  a  jury  can  go  into  the  items ;  and  a  re- 
ference will  be  far  more  tedious  than  a  suit 


(a)  2  H.  L.  Gas.  28. 
(6)  9  Hare,  471. 


(c)  Ibid.  627. 

(d)  2  Phil.  758. 
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1855.  Then  it  is  said  complication  of  accounts  ia  not  suffi- 

cient That  may  be ;  but  mutual  accounts  are  sufficient, 
and  there  are  mutual  accounts.  The  7th  and  8th  paxa^ 
graphs,  taken  together,  show  counter  accounts, — receipts 
and  payments  by  both  parties  for  each  other.  Moreover, 
the  Defendant  was  the  Plaintiff's  agent  In  thai  cha- 
racter alone  the  Plaintiff  may  have  a  bill  for  an  account 
against  him.  Then,  the  Defendant  makes  a  counter 
claim ;  and  for  that  claim  he  brings  his  action.  This 
is  the  proper  tribunal  to  take  cognizance  of  the  whole 
case. 


The  Vice-Chancellor  : 

At  an  early  part  of  the  argument  for  the  Plaintiff,  I 
intimated  an  opinion  that  this  case  must  be  tried  Ht  law, 
and  for  this  reason  principally :  that  whatever  may  be  the 
other  questions,  it  is  obvious  that  the  material  queatiOB, 
or  at  least  a  paost  material  question,  is  the  question  of  the 
remimeration  to  which  the  Defendant  is  entitled.  Having 
now  heard  the  whole  case,  and  considered  the  statements 
of  the  Plaintiff  it  appears  to  me  that  what  the  Plaintiff 
says  is  this :  '^  I  employed  the  Defendant  not  as  a  regular 
clerk  but  as  an  occasional  clerk ;  he  was  occasionally  in  my 
office;  he  was  very  frequently  absent;  he  was  employed 
to  make  out  bills  of  costs,  and  in  other  matters  of 
business,"  that  was  the  nature  of  the  employment  Then 
having  stated  that,  he  states  as  follows — [His  Honor  re- 
ferred to  the  6th  paragraph] — and  he  adds  that  as  his 
agent  the  Defendant  collected  rents.  [He  referred  to  the 
7th  paragraph.]  Now  this  is  precisely,  with  the  exception 
of  the  passage  about  his  being  only  an  occasional  clerk, 
the  same  sort  of  statement  that  would  be  made  by  a 
solicitor  against  his  clerk  for  an  account,  and  it  is  per- 
fectly clear  that  no  such  bill  could  be  sustained.     If  an 


CASES    IN    CHANCERY.  191 

don  is  brought  by  the  clerk  agamst  his  employer,  the  1855. 

licitor  cannot  file  a  bill  against  the  clerk  to  restrain 

e  action.    The  clerk  says  here,  "  I  have  a  claim  for 

75L  for  remuneration;  I  admit  that  I  have  received 

rtain  sums,  and  there  is  a  balance  on  those  sums  due 

yoUy  which  reduces  my  claim  to  11182!.,  and  that  sum 

rlaim."    Surely  that  is  not  a  ground  for  filing  a  bill  for 

account  I  cannot  see  any  thing  showing  any  em- 
>yinent  of  the  Defendant  except  as  clerk.  If  it  had 
ned  on  the  question  whether  the  Plaintiff  had  em- 
^yed  Taylor  as  his  agent  to  collect  rents,  the  allegation 
ing  that  he  was  employed  as  the  Plaintiff's  agent  for 
i.t  purpose,  I  should  not  have  been  satisfied  with  the 
3fendant*s  explanation ;  for  he  does  not  swear  distinctly 

did  not  collect  the  rents  as  agent  If  then  the  case 
rned  on  agency,  I  should  not  have  been  satisfied ;  but 
e  aU^ation  is  not  that  the  rents  were  Fluker's  rents*. 
it  that  be  employed  Taylor  as  his  clerk  to  collect  the 
nts.  That  is  not  a  case  of  principal  and  agent,  but 
oiply  of  the  employment  of  Taylor  as  his  clerk  to  do 
lat  for  him  which  he  would  otherwise  have  done  for 
imseUl  Then  as  to  complication^  no  doubt  the  items 
ay  be  numerous;  but,  except  in  the  allegation  that  the 
counts  are  complicated,  I  am  at  a  loss  to  find  any  thing 
»  show  any  ground  for  suggesting  complication.  The 
ems,  as  I  have  said,  may  be  so  numerous  that  a  judge 
t  common  law  will  refuse  to  go  into  them,  but  that  is 
ot  a  ground  for  coming  here. 

It  is  difiicult  to  lay  down  any  fixed  rule  which  goes  to 
lark  out  the  line  between  those  cases  when  an  accoimt 
lUst  be  taken  in  equity,  and  when  it  need  not  An  at- 
smpt  has  been  made  to  lay  down  such  a  rule,  by  saying 
lie  accounts  must  be  mutual,  that  there  must  be  receipts 
nd  -payments  on  both  sides.    Now,  even  if  that  were  the 
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rule,  this  case  does  not  contain  any  all^ation  of  any  re- 
ceipts by  the  Plaintiff.  But  it  really  appears  to  me  that 
it  would  be  dangerous  to  lay  down  the  rule  in  any  such 
terms.  For,  take  the  common  case  of  any  gentleman  of 
fortune  keeping  a  mere  money  account,  not  a  business 
account,  with  his  banker :  he  pays  money  to  the  banker, 
and  the  banker  pays  his  cheques ;  that  is  mutual  receipt 
and  payment :  the  banker  receives  money  from  the  cus- 
tomer, and  pays  cheques  to  the  customer;  and  the  customer 
pays  money  into  the  banker's,  and  draws  money  out.  If 
the  rule  were  as  stated,  such  a  case  would  fall  within  it, 
while  it  is  clear  in  such  a  case  no  bill  would  lie.  It  is 
therefore  dangerous  to  say  the  equity  depends  on  mutual 
receipts  and  payments ;  the  equity  must  depend,  in  each 
case,  on  the  nature  of  the  account ;  it  depends  on  this, 
whether  the  account  is  in  its  own  nature,  not  merely  from 
number  of  items,  but  from  its  nature,  so  complicated  that 
this  Court  will  say,  such  an  account  cannot  be  taken  in  a 
Court  of  Law.  That  is  not  this  case ;  the  main  if  not  the 
only  question,  is  the  claim  of  1,175/.  for  remuneration, 
and  that  is  not  a  question  of  accoimt  so  complicated  that 
it  can  be  said  that  a  Court  of  Law  cannot  deal  with  it 
The  motion  must  therefore  be  refused  with  costs. 
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COOMBES  V.  MANSFIELD. 

Between 

:«ES  CooMBEs Plaintiff; 

and 
Mansfield,  Benjamin  Lovibond 
John  Hawkey  Bingham  Cars-  Ship  Registry 

E Defendants.        j^/^,-^. 


1855: 
16th  Feb. 


ySFIELD,  a  ship  builder,  by  a  deed  of  the  5th      1.  A  mort- 
uary, 1852,  mortgaged  to  Good  the  hull  of  a  vessel  f^V^^  ^^^  ***T' 
1  1  .         \f  n  1  n  A     .1  With  notice  of 

he  was  building.    By  deed  of  the  1st  of  April,  185S,  a  prior  un- 

feW  mortgaged  the  same  ship  and  other  stock  to  registered 
aintifil     The  Plaintiff  immediately  gave  notice  to    ^      reeisters 
as  first  mortgagee.     At  that  time  the  ship  was  in  the  prior  equi- 

>t  completed.     From  that  time  to  December,  1852,  ^^'®  ^^^^'  ^ 
./*;        .  .  gagcc  **  post- 

aintiff  continued  to  make  advances  on  his  mort-  poned  to  him. 

jo   Mansfield ;  and   Good  also,  during  the  same     .  2.  The  re- 

,  made  advances  to  Mansfield  up  to  and  beyond  elusive  as  to  the 
m  included  in  his  mortgage.  ship  being  in  a 

fit  state  to  be 
registered  un- 
February,  1853,  Good  transferred  his  debt  to  the  der  the  8  &  9 

lants  Lovibond  and  Carslake,  and  Mansfield  there-  Vict.  c.  89, 
executed  a  bill  of  sale  to  them.  ^     be'evi- 

dence  to  show 

)d,  at  the  time  when  he  transferred  his  security,  '^*'  ^^^  ®*^'P 
'  ^  ,    ,J!    was  not  com- 

lotice  to  Lovibond  and  Carslake  of  the  Plaintiff's  pleted  at  the 

and  of  the  deed  of  April,  1852.  time  of  the 

registry. 

;  vessel  was  not  yet  launched  at  the  date  of  the 

)f  the  bill.     The  ship  was  registered  on  the  10th  of 

aber,  1852;  and  the  bills  of  sale  oi  Mansfield  to 

and  of  Mansfield  to  Lovibond  and   Carslake, 

..  III.  R 
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were  also  then  registered.  The  Plaintiff  alleged,  that  he 
was  not  aware  of  that  registry  till  some  considerable  time 
after  it;  and  that  the  registry  was  premature  and  in- 
valid. The  Plaintiff's  mortgage  deed  never  was  re- 
gistered. 

The  Plaintiff  by  his  bill  claimed  that,  subject  to  the 
mortgage  to  Good  and  the  sum  limited  by  it,  he  might 
be  paid  in  priority  over  Lovibond  and  Carslahe. 

Mr.  Baihjy  Mr.  Sfiapter  and  Mr.  F.  Morris,  for  the 
Plaintiff,  contended  that  the  ship  was  never  regularly 
registered ;  that  at  the  time  she  was  registered  she  was 
not  in  such  a  state  as  is  required  by  the  Ship  R^istry 
Act  (12  &  13  Vict  c.  29,  s.  18),  and  therefore  the  re- 
gistry was  a  nullity ;  and  that,  removing  the  bar  of  the 
Registry  Acts  as  conferring  a  legal  title,  the  equity  of  the 
Plaintiff  was  clear  and  must  prevail. 

They  referred  to  Head  v.  Fairbanks  (a),  Wood  v.  MiiS' 
s€l{b\  Clarke  v.  Spenc€{c),  Armstrong  v.  Armstrong  {d). 


Mr.  Glasse  and  Mr.  Giffard,  for  the  Defendants 
Lovibond  and  Carslake,  referred  to  the  evidence  to 
show,  that  whatever  might  be  the  effect  of  the  registry, 
the  Plaintiff  had  notice  of  it;  that  he  actually  con- 
curred in  it  But  whether  he  did  or  did  not,  the  law  of 
the  case  is  clear.  By  the  certificate  of  r^istry  the  legal 
title  is  complete  against  all  the  world:  notice  or  even 
firaud  cannot  avoid  the  title  so  conferred.  It  is  said, 
the  certificate  was  irregular,  because  the  ship  was  not 
completed ;  but  the  certificate  was  granted  after  survey 


(a)  17  Jur.  918. 

(6)  5  Barn.  &  Aid.  942. 


(c)  4  Add.  &  Ell.  448. 

(d)  Weekly  Rep.  1 853, 678. 
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by  the  proper  officer,  and  this  Court  cannot  try  the 
negularity  of  the  certificate.  [They  referred  to  Gass  y. 
29dntan  (a),  and  the  8  &  9  Vict  c.  89,  s.  34^]  There 
annot  be  a  doubt  that  if  the  transfer  had  been  made 
fter  the  vessel  was  in  a  fit  state  for  registry,  the  registry 
lust  have  been  conclusive.  But  then  it  is  said,  the 
essel  was  not  in  a  fit  state,  according  to  the  statute,  to 
B  registered;  that  the  transfer  made  before  that  re- 
istry  to  the  Plaintiff  was  a  good  conveyance  of  the 
battel ;  and  that  Lovibond  and  Carslake  having  notice 
re  therefore  bound.  Wood  v.  Mussel  cited  on  the  other 
ide  is  in  our  favour.  This  Court  must  assume  that  the 
fBoer  who  has  to  grant  the  certificate  has  regularly  done 
lis  duty.  In  Armstrong  v.  Armstronff,  none  of  the  cases 
.ecided  by  Lord  8t  Leonards  were  cited.  [They  re- 
ierred  also  to  Follett  v.  Delany  (i).]  That  case  turned 
>n  the  8  &  9  Vict  c.  89,  s.  38.  M'Calmont  v.  Rankin{c) 
lIso  was  not  cited  in  Armstrong  v.  Armstrong,  [They 
■eferred  to  Hughes  v.  Morris  {d)."]  Then  consider  the 
S8th  section  of  the  act  There  is  nothing  in  that  section 
CO  take  out  of  it  the  case  where  a  ship  was  de  facto  not 
completed  at  the  time  of  the  registry.  It  is  supposed 
that  Armstrong  v.  Armstrong  is  against  us ;  but  it  is  not 
so.  [They  referred  to  the  judgment  in  that  case.]  As 
to  one  of  the  shares  in  the  ship  in  that  case,  the  Court 
lefiised  to  interfere.  And  as  to  the  others  in  which  it  did, 
it  is  put  on  the  ground  of  fraud.  Therefore,  in  this 
case,  unless  they  can  show  fraud,  and  notice  in  us  of 
the  fraud,  Armstrong  v.  Armstrong  does  not  apply. 
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Then  as  to  the  &cts :    the  evidence  shows  that  the 


(a)  4  Scott,  N.  C.471. 
(6)  2  De  G.  &  Sm.  235. 
(c)  2   De   Gex,   M'N.   & 


Gor.  403. 
(d)  Id.  349. 
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Plaintiff  knew  of  all  the  transactions,  and  has  been  Ijring 
by  and  aiding  the  fraud  upon  us  if  we  are  to  be  ousted. 
Then  as  to  tlie  state  of  the  ship :  she  was  in  £ict  in  a 
fit  state  ;  her  decks  were  being  laid ;  and  the  whole  of 
their  case  is  really  no  more  than  this,  that  she  was  not 
actually  masted.  [The  Vice-Chancellor  observed  that 
he  clearly  had  no  jurisdiction  to  declare  the  certificate 
void.]  Then  it  is  said,  that  as  the  Plaintiff's  transfer 
was  before  the  registry,  the  38th  section  of  the  act  does 
not  apply  to  him.  But  that  is  not  the  construction  oi 
the  clause  ;  it  gives  an  absolute  l^al  title  against  all  the 
world ;  Read  v.  Fairbanks  (a),  is  not  a  decision  on  this 
point.  The  38th  section  of  the  statute  was  not  cited; 
the  only  question  was,  whether  a  contract  for  sale  of  an 
incomplete  chattel  could  be  carried  into  efiect 


Mr.  Karslake,  for  parties  claiming  no  interest. 

Mr.  Bailj/y  in  reply. 

With  respect  to  the  efiect  of  the  alleged  conduct  o 
the  Plaintiff. 


The  answer  of  the  Defendant  does  not  suggest  any 
acquiescence    on   the  part  of  the    Plaintifl^ — it  is  not 
pleaded,  and  the  suggestion  by  the  affidavit  stating  that, 
is  a  surprise  upon  us.     We  could  not  file  any  affidavit 
in  reply.     W^e  could  only  cross-examine  Mansfield^  who 
makes  the  affidavit,  and  to  cross-examine  him,  the  author 
of  the  fraud,  would  have  been  idle;  then  Zot7tioii£/ admits 
that,  at  the  time  of  his  bill  of  sale,  he  had  notice  of 
the  mortgage  to  the  Plaintiff.     Then  with  regard  to  the 
effect  of  the  registry.     This  case  differs  from  all  those 
cited  in  this  — that  we  had  a  security  before  the  r^stry; 


(a)  17  Jur.  918. 
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how  is  that  security  taken  away  ?  The  act  does  not 
take  it  away ;  at  least  there  is  no  case  so  deciding.  All 
the  cases  are  cases  where  securities  have  been  taken  after 
the  registration.  The  act  only  applies  to  cases  of  transfers 
after  registration.  Read  v.  Fairbanks  does  decide  that 
I  prior  transfer,  not  registered,  will  prevail  against  a  sub- 
sequent transfer  registered. 
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Mr.  Glasse  observed  that,  in  that  case  the  vessel 
»ad  never  been  r^stered  in  England  under  the  11th 
action  of  the  act ;  so  that  that  case  did  not  apply  to  the 
question  of  registry. 

The  Court  took  time  to  consider,  and  on  the  2^d  of 
March  delivered  the  following  judgment : — 


The  Vice-Chancellor. 

This   case  turns  upon   the  Ship   Registry  Acts,   of 
%vhich  there  are  several ;  the  8  and  9  of  the  Queen,  cap. 
B9,  is   the  one  principally  in  question.     The  circum- 
stances are  clear — [The  Vice-Chancellor  detailed  the  facts 
stated  in  p.  193,  and  proceeded :]  Assuming  that  either 
of  the  first  two  deeds  was  sufficient  to  pass  the  legal  in- 
terest in  the  ship,  it  is  clear  that  the  first  instrument  would 
have  that  operation  quite  as  much  as  the  second.     And 
inasmuch  as  the  assignment  to  Good  had  precedence  in 
point  of  date,  the  legal  interest,  if  it  could  pass  at  all  by 
either  of  them,  would  pass  by  the  first,  and  then  the  Plain- 
tiff would  only  have  an  equitable  interest 


Judgment. 


Then  in  November,  1852,  Mansfield  wanted  further 
advances,  and  according  to  his  evidence,  which  is  not  con- 
^dicted^  he  applied  to  Good  for  further  advances,  and 
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Good  having  declined  to  make  them,  he  applied  to  seyend 
other  persons  without  success.  But,  in  order  to  be  in  a  po- 
sition to  get  such  advances,  Mansfield  caused  the  assign- 
ment to  him  to  be  registered  on  the  10th  of  November, 
1852.  He  did  not  succeed  in  getting  the  advances.  The 
ship  was  registered  by  Mansfield  in  his  own  name. 
Now  it  appears  to  me  that,  although  the  question  is 
raised,  whether  when  he  registered  he  was  in  a  position 
to  do  so,  for  it  is  argued  that  as  the  ship  was  not  ready 
it  could  not  be  properly  registered  pursuant  to  the  re- 
quirements of  the  Registry  Act,  it  appears  to  me  that  it 
is  not  competent  to  this  Court  to  judge  whether  the 
registry  was  such  as  it  ought  to  be.  The  proper  autho- 
rities of  the  custom  house  thought  fit  to  register  the  ship ; 
on  the  face  of  the  registry  all  that  is  requisite  is  specified; 
and  I  must  assume  that  the  register  was  regular  and 
valid.  The  ship  being  then  registered  in  the  name  of 
Mansfield  was,  I  must  assume,  a  ship  according  to  the  Re- 
gistry Acts.  There  was  no  notice  on  the  registry  of  either 
of  the  two  assignments  to  Good  or  to  the  Plaintifi^  Now 
Mansfield  in  his  evidence  states,  that  he  communicated 
both  to  Good  and  to  the  Plaintiff  his  intention  to  get  the 
ship  registered,  in  order  to  procure  further  advances.  I 
do  not  know  that  this  is  of  great  moment,  but  I  see  no 
doubt  that  in  fact  both  the  Plaintiff  and  Good  knew  of 
the  intention  to  register  and  of  the  registry.  There  is 
no  doubt  that  Good  knew  of  the  assignment  to  the  Plain- 
tiff, and  that  the  Plaintiff  knew  of  the  assignment  to 
Good. 


When  the  ship  was  registered,  it  was  competent  to 
Good  and  to  the  Plaintiff  to  register  their  transfers ;  but 
they  did  not.  Whether  the  omission  was  intentional  or 
not  is  immaterial.  After  the  registry  Mansfield  again 
applied  to  Good  for  further  advances,  which   Good  was 
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f  to  make,  and  accordingly  on  the  2nd  of  December, 
by  a  deed  of  that  date,  Mansfield  assigned  the  ship 
orf.  That  instrument,  though  in  form  an  absolute 
7B&  in  fiict  intended  to  be  by  way  of  security  for  the 
len  due,  and  for  further  advances  not  exceeding 
'.  That  assignment  being  made.  Good  registered 
that  then  Good  was  on  the  face  of  the  registry  sole 
of  the  ship  then  unfinished.  In  February,  1851, 
field  still  wanted  further  advances,  and  Good,  being 
ing  to  make  them,  Mansfield  applied  to  the  De- 
its  Lovibond  and  Carslahe  to  advance  money  to 
f  Good,  and  to  take  an  assignment  of  the  ship  by 
f  security  for  what^hey  should  so  pay  to  Good, 
T  any  further  sums  to  be  advanced  by  them.  On 
Ith  February,  1853,  Good  assigned  to  Lovibond 
•arslake  the  ship,  still  incomplete.  Now  Lovibond 
larslahe,  it  is  clear,  had  notice  of  the  fact  of  the 
iff  having  a  security  or  charge  on  the  ship  by 
of  the  instrument  of  the  1st  April.  Matters 
jtood  thus :  the  owner  of  the  ship  on  the  fiice  of 
igistry  was  Good.  Lovibond  and  Carslake  knew 
Ithough  the  ship  was  on  the  registry  Good's,  Good 
nly  a  mortgagee,  and  that  an  equitable  charge  was 
ting  in  favour  of  the  Plaintiff;  and  with  that  know- 
they  took  the  assignment  of  the  11th  February, 
t  was  registered ;  so  that  then,  on  the  fece  of  the 
ry,  Lovibond  and  Carslake  became  owners.  And 
uestion  is,  whether  tlie  Plaintiff  can  have  relief 
5t  them,  as  well  as  against  Mansfield,  in  respect  of 
]uitable  charge.  Now  it  is  clear  that,  if  this  were 
her  species  of  property,  land  or  leaseholds,  or  indeed 
ther  kind  of  property,  any  person  taking  by  a  deed 
signment  of  the  legal  interest,  with  notice  at  the 
)f  a  prior  equitable  charge,  would  take  only  subject 
t  charge. 


1855. 

CoOMBES 

Mansfield. 
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1855.  The  question  is,  whether  the  Ship  Registry  Acts  pre- 

elude  the  application  of  that  doctrine.     The  cases  in  this 
Court  are  numerous,  and  they  establish  clearly  this :  that 
Mansfield,     a  mere  contract  in  writing,  however  precise  and  regular, 

for  the  purchase  and  sale  of  a  ship  does  not  entitle  the 
purchaser  to  any  relief,  either  as  against  the  vendor  or 
as  against  any  other  person,  who,  coming  afterwards, 
with  knowledge  of  the  contract,  takes  an  assignment  of 
the  ship  and  has  it  registered.  That  is  clearly  decided. 
This  Court  has  refused  repeatedly  to  apply  to  the  Ship 
Registry  Acts  those  equitable  doctrines  which  it  applies 
to  many  other  statutes ;  it  considers  that  the  policy  of 
Ship  Registry  Acts  is  such  as  to  prevent  the  application 
of  those  doctrines.  Now,  suppose  the  owner  of  the  ship 
contracts  to  sell  for  a  given  sum,  and  receives  at  the  time 
the  whole  or  a  part  of  the  money ;  and  then  he  goes  and 
sells  that  ship  to  another,  who  is  cognizant  of  the  prior 
sale,  but  gets  a  bill  of  sale  of  the  ship  and  has  it  regis- 
tered ;  it  is  not  possible  to  conceive  a  case  brought  before 
this  Court  of  greater  fraud  on  the  part  of  the  vendor, 
a  fraud  against  which,  in  an  ordinary  case,  this  Court 
would  clearly  relieve  ;  but  in  tlie  case  of  a  ship,  however 
clear  it  is  that  it  would  be  a  fraud,  there  could  be  no  re- 
lief in  this  Court.  Whether  there  might  be  an  action  for 
damages  or  not,  I  do  not  say,  but  this  Court  would  not 
interfere.  The  question  has  been  often  mooted,  whether 
there  is  indeed  any  case  of  fraud  in  which  this  Court 
would  relieve  in  regard  to  the  sale  of  a  ship.  In  the 
case  of  Mestaer  v.  Gillespie  {a),  and  in  other  cases,  the 
Court  abstained  from  laying  down  any  positive  rule,  ex- 
pressing great  doubt  and  hesitation  as  to  the  possibility 
of  giving  relief  in  any  case  of  fraud  ;  but  did  not  decide 
positively  that  there  is  no  case  of  fraud  in  which  relief 
could  be  granted. 

(a)  U  Ves.G^l. 
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In  the  recent  case  of  Armstrong  v.  Armstrong y  before 
the  present  Master  of  the  Rolls,  reported  at  present  only  in 
the  Weekly  Reporter,  but  as  it  appears  to  me  accurately 
reported,  the  Master  of  the  Rolls  considered  that  there 
might  be  cases  in  which  this  Court  would  give  relief;  and 
in  that  case  he  did  give  reUef  by  way  of  injunction,  re- 
straining the  sale  of  certain  shares  of  a  ship.  It  is  cer- 
tainly a  very  strong  case.  [His  Honor  stated  the  nature 
of  that  case  and  proceeded:]  I  believe  I  may  say  that  is  the 
first  decided  case  in  which  it  has  been  distinctly  decided 
that  in  any  case  of  fraud  this  Court  gives  relief  against  a 
registered  assignment  of  a  ship ;  and  although  I  agree  that 
it  was  a  decision  quite  in  accordance  with  justice  and 
equity,  I  wish  it  to  be  understood  that  I  do  not  express 
any  concurrence  in  that  decision,  having  regard  to  the 
policy  of  the  Ship  Registry  Acts.  I  express  no  opinion 
upon  ity  because  I  decide  this  case  on  grounds  perfectly 
consistent  with  that  case.  In  the  present  case,  as  regards 
the  Defendants  Lovibond  and  Carslake,  the  case  against 
them  is  not  fraud  but  notice  of  the  Plaintiff's  equity,  and 
the  question  is,  whether  this  Court  can  grant  relief  on  that 
ground  only.  Now,  in  M'Almont  v.  Rankin  (a).  Lord 
Si.  Leonards,  reviewing  the  authorities  and  referring  to 
the  acts  of  parliament,  lays  down  clearly  and  distinctly 
this  proposition,  that  whether  this  Court  would  interfere 
in  the  case  of  fraud  or  not,  at  all  events  the  policy 
of  the  acts  is  to  exclude  all  application  of  the  doctrines 
of  mere  notice ;  that  proposition  he  lays  down  without 
hesitation,  and  that  is  precisely  this  case.  A  person  is 
asked  to  advance  money  on  a  ship.  He  knows  that  some 
one  else  has  an  assignment  not  registered ;  and  he  then 
takes  an  assignment,  which  he  registers  with  that  notice, 
and  he  advances  his  money.     It  appears  to  me  that  if  I 
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{a)  2  De  G.  M*N.  &  Gor.  403. 
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were  here  to  make  a  decree  giving  relief  I  should  be 
overruling  M^Almont  v.  Rankin;  I  need  not  say  that 
even  if  I  had  any  doubt  of  that  decision  I  should  feel 
myself  bound  by  its  authority;  but  I  have  not;  it  appears 
to  me  that  that  decision  is  entirely  in  accordance  with  all 
the  preceding  cases.  Therefore,  though  I  need  not  say 
it  is  with  great  reluctance,  I  feel  myself  under  the  neces- 
sity of  refusing  to  the  Plaintiff  any  relief;  but  I  do  i 
with  so  much  reluctance,  that  I  shall,  in  dismissing  thi 
bill,  dismiss  it  without  costs. 


1855: 
28th  March.     Re  the  TRUSTEES  RELIEF  ACT  and  the  Trusts  o 


Deed* 
Construction, 


the  Settlement  of  THOMAS  EDGINGTON  a 
SOPHIA  his  Wife. 


Limitation  over  By  the  settlement  made  on  the  marriage  of  Thomas 
terest  to  bus-      Edgington  and  Sophia  Famcombe,  reciting  a  lease  of  cer- 
band  for  life  or   tain  premises   in   the  borough  of  Southwark,  and  an 
ruDtcv^  re-  assignment  thereof  to  the  said  Thomas  Edgington  ;  and 

mainder  to  the    reciting  that  a  marriage  had  been  agreed  upon  between 

wife  for  life,        ^^  g^ij  Thomas  Edgington  and  Sophia  Famcombe,  and 

remainder  in        .  •  i      ^»        ^i         nit*  i  • 

case  of  the  ^^  consideration  tliereot  and  tor  making  some  provision 

wife  dying  in  for  the  said  Sophia  Famcombe,  and  for  tlie  issue,  if  any, 
the    usband  s      ^£  ^j^^  ^^j  j  intended  marriage  and  for  other  considerations, 

ai\er  the  hus-      the  said  Thomas  Edgington  had,  by  indenture  bearing 

band*s  death,  or  ^ygu  j^te  therewith,  assigned  the  said  lease  and  premises 

sooner,  in  case  _  _     _,  _         _  %.,  rrr  i»      .i    • 

of  his  be-  ^^  John  Jbarncombe  and  I  homos  Walker,  their  executors, 

coming  bank-  administrators  and  assigns,  and  as  the  &ct  was,  that  the 
chSdren  "  Aen  ^^^  Thomas  Edgington,  for  the  considerations  and  pur- 
living."     Held, 

these  words  referred  to  the  period  of  the  wife's  death,  and  not  of  the 
bankruptcy. 
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poses  afoiesaidy  had  also  given  his  bond  of  that  date  1855. 

to  the  said  John  Famcombe  and  Thomas  Walker  for  the        ^^^^ 

Re 
payment  of  the  sum  of  2,000/.  with  interest  on  the  17th     Edoimotom's 

of  October  then  next,  upon  the  trusts  thereinafter  de-         Tru^. 
Glared  thereof,  it  was  witnessed,  and  it  was  thereby  de- 
clared and  agreed,  that  the  said  John  Famcombe  and 
Thomas  Walher  should  stand  possessed  of  the  said  pre- 
mises so  assigned  to  them  as  aforesaid  by  the  said  last 
recited  indenture,  in  trust  for  the  said  TTiomas  Edgington^ 
his  executors,  administrators  and  assigns,  imtil  the  said 
intended  marriage  should  be  had,  and  from  and  after  the 
jsolemnization  thereof,  in  trust  to  permit  the  said  ThomM 
Edgington  and  his  assigns   to  have,  receive  and  take 
the  rents  and  profits  thereof  during  his  life  or  until  he 
should  commit  any  act  of  bankruptcy  and  a  commission 
of  bankruptcy  skould  thereupon  issue  against  him,  or  he 
should  make  any  composition  with  his  creditors  for  pay^ 
ntent  of  his  debts  or  make  an  assignment  of  his  effects  for 
the  benefit  of  his  creditors,  and  firom  and  immediately 
aAer  the  happening  of  those  events,  or  in  the  case  of  their 
tiot  happening,  then  j&om  and  immediately  after  the  de- 
Cease   of  the  said    TTiomas  Edgington,  upon  trust  to 
^receive  the  said  rents  and  profits,  and  from  time  to  time 
ti^o  pay  the  same  to  her  the  said  Sophia  Famcombe  if 
%.lien  living  during  her  natural  life  for  her  separate  use 
^^s  therein  more  particularly  mentioned,  and  from  and  im- 
^^:necliately  after  the  decease  of  the  said  Sophia  Famcombe, 
%S  she  should  survive  the  said  Thomas  Edgington,  or  in 
of  her  dying   in  his  hfetime,  then  from  and  im- 
idiately  after  his  decease,  or  sooner,  becoming  bankrupt 
making  any  composition  or  executing  such  assignment 
Mo  his  assigns,  as  the  case  might  happen,  in  trust  as  to 
^he  leasehold  premises  for  and  to  be  assigned  to  all  and 
^very  the  child  and  children  of  the  said  Thomas  Edging- 
^n  and  Sophia  Famcombe,  then  living,  equally  to  be 
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1855.  divided  between  and  amongst  them  if  more  than  one  as 

^■^"^^^^  tenants  in  common  and  not  as  joint  tenants.  (And  then 
Edginoton's  followed  provisions  for  substitution) :  provided  always,  and 
Trusts.  it  was  thereby  further  declared  and  agreed,  that  if  there 
should  be  no  issue  of  the  said  intended  marriage,  or  being 
such  they  should  all  die  without  becoming  entitled  to  the 
said  trust  premises  by  virtue  of  the  limitations  therein 
contained^  that  then  and  in  such  case  from  and  after  the 
decease  of  the  said  Sophia  Farncombe,  they  the  said 
trustees  should  stand  possessed  of  the  same  trust  monies 
or  so  much  thereof  as  should  remain  unapplied  or  un- 
disposed of  in  trust  for  the  said  Thomas  Edgington,  his 
executors  and  administrators,  and  to  pay  or  transfer  the 
same  to  him  or  them  accordingly. 

Thomas  Edgington  became  bankrupt  in  1829.  The 
income  of  the  trust  fund  was  paid  to  Mrs.  Edgington 
down  to  the  time  of  her  death,  which  took  place  in  1853. 
Thomas  Edgington  was  still  living. 

The  petitioners  were  four  of  the  children  of  the  mar- 
riage, and  the  only  children  who  survived  the  wife ;  two  of 
them  were  bom  after  the  bankruptcy.  There  were  three 
others,  who  died  in  the  lifetime  of  their  mother,  and 
were  all  living  at  the  time  of  the  bankruptcy. 

The  question  was,  whether  the  children  only  who  sur- 
vived the  mother  were  entitled,  or  whether  those  who 
were  living  at  the  time  of  the  bankruptcy,  but  died 
before  the  mother,  were  the  parties  entitled.  In  other 
words,  whether  the  limitation  over  to  the  children  then 
living,  referred  to  those  living  at  the  death  of  the  mother 
or  to  those  living  at  the  time  of  the  bankruptcy.  The 
trustees  paid  the  fund  into  Court,  and  the  case  now  came 
on  upon  petition. 
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This  is  a  marriage  settlement,  and  the  most  probable  /^ 

period  of  distribution  of  the  fund  in  remainder  in  such  Edoinoton's 
an  instrument  is  the  determination  of  the  previous  ^'^«'<*- 
interest  Here,  if  the  period  of  the  husband's  bank- 
ruptcy is  taken  as  the  period  of  distribution,  or  rather  of 
vesting,  suppose  the  bankruptcy  had  taken  pkce  a  month 
after  the  marriage,  the  result  would  be  that  any  nimiber 
of  children  afterwards  coming  into  esse  would  be  ex- 
cluded ;  that  is  a  conclusion  so  absurd,  that  it  cannot 
have  been  the  intention. 

Mr.  Greene  for  the  representative  of  one  of  the  chil- 
dren who  died  in  the  lifetime  of  the  mother. 

The  construction  contended  for  postpones  the  period 
of  vesting,  whereas  the  inclination  of  the  Court  is  al- 
ways to  fix  on  the  earliest  possible  period.  The  settle- 
ment in  terms  contemplates  the  earlier  period.  The 
scheme  of  it  is  to  make  the  period  of  division  the  time 
'^hen  the  wife  would  become  entitled,  that  is,  the  death 
>f  the  husband  or  his  bankruptcy,  whichever  should  first 
lappen.  Why  in  the  face  of  the  plain  language  should 
different  intention  be  inferred  ?  It  is  quite  true  that 
rie  settlement  does  not,  according  to  this  construction, 
ontemplate  the  case  of  children  bom  after  the  bank- 
uptcy,  and  so  would  exclude  such  children.  But  neither 
Loes  it,  according  to  the  other  construction,  contemplate 
liildren  bom  after  the  bankruptcy  and  dying  before  the 
Dother  leaving  issue.  The  intention  of  that  exclusion  is 
|uite  as  improbable  as  the  other,  and  therefore  the  strict 
effect  of  the  language  must  be  taken. 

Mr.  Glasse  and  Mr.   Cracknell  appeared  for  other 
parties. 
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1855,  Mr.  Goodeve  was  not  called  upon  to  reply. 

Edoinotom'8        The  Vice-Chancellor  : 


Trusts. 


It  appears  to  me  that  this  settlement,  although  very 
inartificially  drawn,  is  sufficiently  explicit  It  purports 
to  be  executed  for  making  a  provision  for  the  intended 
wife  and  the  issue  of  the  intended  marriage.  And  al- 
though, as  I  have  said,  it  is  most  clumsily  drawn,  still 
this  intention  is,  I  think,  sufficiently  clear,  that  no  chil- 
dren of  the  marriage  should  be  excluded  from  participa- 
tion in  the  fund  by  reason  of  not  being  bom  before  a 
particular  period,  but  some  are  intended  to  be  excluded 
by  reason  of  their  dying  before  a  particular  period.  The 
question  is,  in  what  sense  the  word  "  then**  is  to  be  con- 
strued,— to  what  period  it  refers  ? 

It  appears  to  me  that  the  parties  had  in  view  the 
period  when,  under  the  limitations,  and  having  regard  to 
the  circumstances  which  might  happen,  the  fund  would 
be  distributable,  and  that  intention  they  have  expressed 
though  very  clumsily.  It  has  correctly  been  observed, 
that  if  the  meaning  of  the  word  ^^  then"  is  limited  to  the 
period  of  the  bankruptcy,  this  might  happen ;  that  if  the 
husband  was  bankrupt  within  six  months  of  the  marriage, 
whatever  number  of  children  he  might  have  afterwards, 
every  one  of  them  would  be  excluded  under  all  possible 
circumstances.  That  is  not  merely  an  absurd  intention 
to  impute,  but  I  do  not  think  it  is  consistent  with  the 
fair  construction  of  the  language.  But  the  parties  clearly 
did  mean  to  exclude  some  children  in  certain  events, 
even  although  they  should  have  attained  twenty-one  or 
married  and  lefl  issue.  It  appears  to  me  that  the  word 
"  then"  refers  to  the  period  when,  under  the  limitations, 
by  the   determination  of  the   prior  interest,   the   fund 
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would  be  divisible.     If  the  wife  survived  the  husband,  1855. 

then,   the  prior  interest  would  not  determine  till  her  -^ 

death.     If  she  died  in  the  lifetime  of  the  husband,  then     Edoinotok's 
the  prior  interest  would  not  determine  till  the  death  or  Trusts. 

bankruptcy  of  the  husband.  Now  it  is  contended,  that  by 
the  limitation  over  in  case  of  the  wife  dying  in  the  life- 
time of  the  husband,  then  after  his  bankruptcy  no  child 
coming  into  esse  should  take ;  but  I  think  I  can  put  a 
rational  construction  on  that  sentence  by  holding  that 
the  words  "  then  living"  refer  to  the  period  at  which 
the  prior  life  interest  would  determine  ; — that  the  fund 
became  divisible  in  the  events  which  happened  at  the 
death  of  the  wife ;  and  that  all  the  children  living  at 
the  death  of  the  wife  are  entitled. 

The  Court  accordingly  held,  that  the  petitioners  only 
were  entitled^  excluding  those  who  died  before  the  wife. 
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15th  and  28tli 

March. 

Lesacies, 

AttesHngfVill.  GURNEY  v.  GURNEY. 

A  bequest  of  a    T HO  MAS   GURNEY  made  his  will  on  the  6th 

w§fw  not  void   ^P^^^'  ^^^^^  ^^^  ^y  ^^'  among  other  legacies,  he  gave 
because  the         100/.  to  Ricliard  Fry. 
legatee  attests  a 

^£  hfrn ''*'  ^^  g^^^  ^^^^  ^  ^^^^^  ^^  ^^^  reAdxie  to  W.  G.  Temple. 

nothing;  nor 

does  a  residu-         Neither  Fry  nor  Temple  attested  the  will.     The  tes- 

ary  legatee  of  a  ^^^^  made  two  codicils,  both  of  which  were  attested  by 

share  of  a  resi-  -n,  .  m       i 

due  lose  his  ^Hf  a»d  Temple. 
title  by  at- 
testing a  corfi-         By  the  first  codicil  the  testator  revoked  certain  be- 
ctl  which   bv 

revoking  lega-  ^^^sts,  the  effect  of  which  was  to  swell  the  residue. 

cies,  indirectly 

benefits  him  by       Among  other  questions  on  the  will,  this  question  arose, 

^e^*d*e "^     ®     whether  the  legacy  to  Fry  was  avoided  by  his  attesting 

the  codicils  ;  and  whether  the  title  of  Temple  to  a  share 
of  the  residue  was  affected  by  his  attesting  the  codicils  ? 

Mr.  Glasse  and  Mr.  Bevir,  for  the  Plaintifis,  insisted 
that  the  gifts  were  void ;  they  referred  to  the  Wills  Act, 
sect.  15,  Wigan  v.  Rowland  (a),  Emanuel  v.  Constable  (b). 

Mr.  Bagshawe  and  Mr.  Martindale,  contr^ 

The  test  is,  whether  the  witness  was  competent  when 
he  attested  (c),  Sheddon  v.  Goodrich  {d). 

The  clause  of  the  act  is  penal,  and  must  be  strictly 
construed.  "Thereby"  in  it  means  the  very  instrument 
giving  the  legacy. 

(a)  23  Law  Journ.  69.  rvyndt  1  Burr.  p.  43.1, 

(6)  3  Russ.  436.  (d)  8  Ves.  481. 

(c)  See  ff^yndham  v.  Chet- 
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Mr,  Baily  replied. 


1855. 


Gurnet 

V. 

Gurnet. 


Judgment. 


The  Vice-Chancellor,  after  stating  the  fiicts  and 
referring  to  the  Wills  Act,  proceeded : — 

Now  the  word  "  thereby,'*  referring  as  it  does  to  the     28th  March, 
ords  preceding,  must  be  construed  to  mean,  by  the  same 
Btamentary   instrument  which   is   attested;    and   that 
yes  not  apply  to  the  case  where  a  legatee   has   not 

» 

tested  the  instrument  by  which  he  takes  his  legdcy, 
It  only  where  he  has  attested  the  same  instnmient  under 
hich  he  takes.     I  think,  therefore,  that  the  legacy  to 
Vy  is  not  void  under  the  statute.  Then  there  is  another 
ise  of  the  same  description  relating  to  another  person 
ho  witnessed  one  of  the  codicils,  viz.  Temple.      The 
^stator  by  his  will  gave  his  residue  in  equal   shares 
mong  his  brothers  and  sisters  for  their  lives ;  and  on 
leir  deaths  to  go  among  their  respective  children,  and 
Vempley  who  attested  the  codicil,  was  a  child  of  one  of 
he  sisters,  and  under  the  will  he  was  therefore  entitled 
0  a  share  of  the  residuary  estate.     By  the  codicil  the 
estator  revoked  a  legacy,  the  effect  of  which  was  to 
Qcrease  the  shares  of  those  who  were  entitled  to  the 
esidue,  and  Temple,  who  was  benefited  by  this  increase, 
ttested  the  codicil.     The  question  is,  what  is  the  effect 
r  the  statute  on  this  state  of  things.     It  appears  to  me 
lat  I  am  not  to  extend  the  operation  of  the  statute,  but 
»  look  at  what  is  the  fair  interpretation  of  the  words ; 
id  the  question  is,  whether  by  the  codicil  so  attested, 
ly  beneficial  devise,  legacy,  estate,  interest,  gift  or  ap- 
ointment  is  given  or  made  to  the  legatee  who  attested 
:.     I  think  that  the  effect  of  the  codicil  does  not  amount 
0  any  beneficial  devise,  legacy,  estate,  interest,  gift  or 
.ppointment  given  or  made  to  Temple^  and  therefore  that 
Templets  case  is  not  within  the  statute. 


VOL.  III. 
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1855: 
29th  March. 


Specific  Per- 
formance, 
Juriidiclion, 

Contract.  WILLIAMSON  v.  WOOTTON. 


^.agreed  to  fHIS  was  a  claim  by  a  purchaser  for  specific  per- 
house  and  land   ^ormance  of  a  contract  for  the  sale  of  a  house  and  piece 

with  a  clause      of  land.     The  claim  made  the  following  case : — 

that  in  the 

event  of  there 

being  any  coals      The  claim  of  Edward  Williamson  states,  that  on  the 

Q^'^om^ne  gth  day  of  December,  1853,  the  Defendant  Thomas 
a  royalty  of  so '  Wootton  contracted  to  sell  to  him  a  house  and  a  small 
much  per  ton  piece  or  parcel  of  land  at  a  place  called  the  Tunnel 
thereon*'-^  a^^^^^  ilfottM,  Wolstanton,  Stafford,  for  the  sum  of  g20i  ;  and 
that  any  mines    that  on  the  same  day  a  memorandum  of  such  c<mtract 

required  to  be    ^^^g  drawn  up  and  signed  by  the  above-named  Defendant 

left  by  a  cer-  r  &  j 

tain  railway         Thomas  Wootton  in  the  words  and  figures  following,  that 

company  were  is  to  say :  "  Sold  to  Edward  Williamson  the  house  and 
!he^\mJt^Tf  ^^'^^  belonging  to  me  situate  at  the  Tunnel  Mouth,  con- 
gotten,  out  of     taining  1,^50  square  yards  or  thereabouts,  for  the  sum 

the  money  re-     ^f  c^qi    ^  be  paid  on  the  completion  of  the  title  deeds, 

ceived  for  them        .  ir  r 

from  the  rail-      which  are  fi'eehold ;  and  in  the  event  of  there  being  any 

way  company,     coals  or  ironstone  under  the  said  premises,  the  royalty 

refused  to  en-     ^^  ^^  P*^^  thereon,  when  gotten,  to  be  at  the  rate  of  6dl 

force  specific      per  ton  for  the  coals  and  6d.  per  ton  for  the  ironstone ; 

performance  of  ^^  amounts  thereon  so  becoming  due  to  be  paid  by 
this  agree-  •  .  .         .     i       a  . 

ment.  quarterly  payments  on  the  quantities  raised.    Any  mines 

required  to  be  left  by  the  railway  company  to  be  paid  for, 
the  same  as  if  gotten,  out  of  the  money  received  from  the 
railway  company  for  such  mines."  The  Plaintiff  also 
states,  that  he  has  made,  or  caused  to  be  made,  an  appli- 
cation to  the  said  Thomas  Wootton  specifically  to  perform 
the  said  agreement  on  his  part,  but  he  has  not  done  so ; 
and  the  Plaintiff  therefore  claims  to  be  entitled  to  a  spe- 
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cific  performance  of  the  said  agreement  and  to  his  costs 
of  this  suit,  and  for  that  purpose  to  have  all  proper  direc- 
tions given.  And  he  hereby  offers  to  perform  the  same 
specifically  on  his  part. 
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1855. 


W1LLIAM8OK 
p. 

WoOTTOH'. 


The  final  clause  of  the  agreement  it  was  proved,  was 
added  at  the  suggestion  of  the  Defendant  The  pur- 
chaser was,  jointly  with  others,  the  owner  of  adjoining 
mines ;  and  it  appeared  by  his  evidence  that  he  promised 
verbally,  that,  whenever,  by  working  those  mines,  the 
mines,  if  any,  under  the  premises  contracted  to  be  sold 
should  be  reached,  they  should  be  regularly  and  fairly 
worked,  and  the  mine  rent  of  6rf.  per  ton  contracted  to  be 
paid  should  be  paid. 

There  was  evidence  to  show  that,  after  the  agreement 
had  been  concluded,  both  parties  felt  that  there  was  con- 
siderable difficulty  in  working  it  out,  and  that  the  terms 
relating  to  the  mines  could  not  be  included  in  the  con- 
veyance, and  that  there  must  be  something  of  an  arrange- 
ment for  a  reservation  of  the  mines  to  the  vendor,  and 
then  a  separate  lease  of  them  comprising  the  necessary 
terms. 

The  Defendant  resisted  the  claim,  among  other  grounds, 
on  the  ground  that  he  was  an  ignorant  and  illiterate  man, 
and  had  been  misled  by  the  Plaintiff*. 

A  railway  company  had  power  to  take  any  part  of  the 
land,  paying  therefor  a  compensation. 

Mr.  Baily  and  Mr.  Hetherington  for  the  Plaintiff. 


Mr.  Glasse  for  the  Defendant. 

If  there  is  anything  approaching  misrepresentation, 
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1855. 


Williamson 

V, 
WOOTTON. 


that  avoids  the  contract :  Turner  v.  Harvey  (a).  The 
Plaintiff  in  this  case  had  full  means  of  knowledge^  and 
had  in  fact  knowledge  of  his  own  workings  ;  and  he  tells 
the  Defendant  that  the  mines  are  of  no  value  and  would 
not  be  in  the  market  That  I  say  is,  on  the  evidence, 
misrepresentation ;  and  the  Plaintiff  cannot  have  the  aid 
of  the  discretionary  power  of  this  Court  to  compel  spe- 
cific perfoimance.  Further,  the  contract  sought  to  be 
enforced  is  not  the  whole  contract  (fc);  for  I  show,  on 
the  evidence,  that  the  Plaintiff  entered  into  a  promise  to 
work  the  mines  as  he  and  his  partners  worked  their  own. 
At  the  time,  then,  when  this  agreement  was  entered  into, 
there  was  a  cotemporaneous  variation  of  the  agreement 
Now,  if  this  Court  decrees  performance  of  an  agreement,  it 
must  be  of  the  whole  agreement:  Gervais  v.  JEdwards{c), 
Here  the  contract  which  the  claim  seeks  to  enforce  is  not 
the  whole  contract ;  and  the  subsidiary  contract  cannot 
be  enforced,  because  it  must  be  carried  into  effect  by 
other  parties  who  are  not  before  the  Court  The  Plaintiff* 
has  promised  that  certain  things  shall  be  done  which  he 
alone  cannot  do ;  others  must  join  in  acts,  and  they  are 
not  here.  The  real  question  is,  was  there  on  the  6th  of 
December  such  a  contract  as  this  Court  can  enforce  ? 


Mr.  Baily  in  reply. 

It  is  not  alleged  by  the  Defendant,  and  not  admitted 
by  the  Plaintiff,  that  there  was  any  such  variation  of  the 
agreement  as  the  other  side  contends  for.  The  agree- 
ment is  what  we  have  stated  on  the  claim,  and  no  more. 
The  promise  relied  upon  is  no  part  of  the  contract    The 


(a)  Jac.  169. 

(6)  Lord    St,    Leonards* 


Cone.  View,  V.  &  P.  106. 
(c)  %  Dr.  &  W.  80. 
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Defendant  never  took  the  promise  as  part  of  the  agree- 
ment 

The  Vice-Chancellor  : 

I  am  of  opinion  that  I  ought  not  to  decree  specific 
performance  of  this  agreement     The  terms  of  it  are 
peculiar.      [The  Vice-Chancellor  referred  to   the   first 
clause.]     So  far,  there  is  no  doubt  that  would  be  a  con- 
tract by  the  Defendant  to  sell  his  house  and  land,  &c. 
for  220L ;  and  no  doubt  that  contract  would  carry  not 
Only  the  sur&ce,  but  the  mines  and  minerals  under  it. 
Then  there  is  this  further  clause,  beginning  "  and  in  the 
^vent,'*  &c.     By  this,  it  is  evident  the  parties  considered 
i  ^  doubtfiil  whether  there  was  any  coal  or  ironstone,  and 
hat  follows  is  contingent  on  there  being  any ;  "  in  the 
vent,**  &c.     So  that  the  parties  intended  that  in  some 
ay  or  other,  if  it  should  turn  out  at  any  time  that  there 
hould  be  foimd  coal  or  iron  under  the  premises,  then,  if 
otten,  a  royalty  was  to  be  paid  at  the  rate  of  6d,  per  ton. 
"Then  there  is  this  clause,  added,  it  appears,  at  the  request 
^}(  the  Defendant,  "  any  mines,"  &c.     Now  on  that,  it  is 
•^o  be  observed,  that  if  the  railway  company  should  insist, 
^uxording  to  its  rights  under  the  act  of  parliament  or 
otherwise,  on  the  land  not  being  broken  up  for  mining, 
and  should  pay  a  sum  to  the  purchaser  by  way  of  com- 
pensation for  injury  done  to  him,  then,  out  of  that  money, 
a  royalty  was  to  be  paid  for  the  mines  the  same  as  if  they 
were  gotten.  Now  I  do  not  see,  taking  that  clause  alone, 
how  that  could  be  worked  out.     Suppose  a  conveyance 
made  to  Williamson,  and  then  the  railway  company  say 
to  him,  you  shall  not  touch  the  mines,  and  we  will  pay  you 
compensation ;  the  whole  of  such  compensation  is  not  to 
be  paid  over  by  Williamson  to  WoottoUf  but  something 
is  to  be  paid  thereout  by  way  of  royalty  for  the  mines  as 


1855. 
Williamson 

0. 
WOOTTON. 
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Williamson 

V, 
WOOTTON. 


if  gotten.  Now  the  former  clauses  show  it  was  a  question 
whether  there  were  any  mines  or  not  In  what  shape  or 
form  then  is  the  payment  to  be  ascertained?  It  is  to  be  left 
as  uncertain  as  before,  whether  there  are  any  mines  or  not; 
and  yet  compensation  is  to  be  paid  for  them  as  if  gotten, 
at  the  rate  of  6d,  per  ton  for  all  the  coal  or  ironstone,  it 
being  admitted  by  the  terms  of  the  agreement  that  there 
is  a  material  uncertainty  whether  there  are  any  mines. 
Still,  when  the  railway  company  pays  a, sum  of  money, 
out  of  that  a  royalty  is  to  be  paid  for  the  mines  under 
the  land,  which  land  is  not  to  be  touched  to  ascertain 
whether  there  are  any  mines  or  not  If  it  stood  only  on 
that  ground,  it  would  be  most  difficult  to  see  how  to 
make  a  decree  to  do  justice  according  to  the  terms  of  the 
contract  But  further,  with  reference  to  the  clause  re- 
lating to  the  payment  of  a  royalty,  it  appears  to  me  that 
the  parties  had  in  view  something  which  they  have  not 
specifically  expressed.  It  appears  clear  to  me  that  the 
parties  had  in  view  that  the  provision  as  to  the  royalty 
was  to  be  worked  out  by  some  steps  which  they  had  not 
yet  communicated  to  each  other;  but  which,  after  the 
agreement,  they  considered  would,  by  some  arrangement 
between  them,  be  carried  out,  not  by  a  conveyance,  but 
probably  by  a  lease;  and  so  indeed  they  might  have 
worked  it  out ;  and  both  parties  seem  to  have  contem- 
plated some  such  arrangement.  Both  parties  seem  to 
have  conceived  that  the  way  to  work  it  out  was  by  a  con- 
veyance of  the  surface,  reserving  the  fee  simple  of  the  mines 
to  the  vendor,  and  an  agreement  for  a  lease  of  the  mines 
with  proper  stipulations.  Then  the  question  is,  what  are 
those  stipulations  to  be  ?  In  that  state  of  things  I  could 
not  force  that  lease  on  either  party.  One  thing  then  is 
clear, — by  enforcing  merely  a  legal  conveyance,  injury 
would  be  done  to  the  Defendant;  he  would  be  lefl  in 
this  position,  that  the  Plaintiff  might  never  choose  to 
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work  his  mines.  He  might  know  there  was  abundance 
of  coals  and  ironstone,  and  yet  might  not  choose  to  work 
it,  because  in  a  miere  conveyance  there  would  be  no 
stipulation  to  compel  the  Plaintiff  to  do  so,  nor  to  give 
the  Defendant  those  facilities  which  are  contained  in  all 
reservations  of  mines.  For  these  reasons  it  appears  to 
me  that  there  is  not  such  an  agreement  as  will  enable 
this  Court  to  decree  specific  performance;  not  because 
there  is  not  an  agreement  which  might  be  binding  at 
law,  but  because  it  is  not  such  as  this  Court  ought  in  its 
discretionary  jurisdiction  to  enforce.  The  Defendant 
has,  however,  raised  some  defences  which  he  ought  not 
to  have  raised ;  one  is  that  the  Defendant  is  an  ignorant 
illiterate  person ;  that  he  has  been  unduly  urged  and  per- 
suaded and  in  fact  misled.  In  this  defence  I  think  he 
has  failed.  As  to  the  promise  which  the  Plaintiff  speaks 
of,  and  on  which  the  Defendant  relies,  although  he  has 
not  put  it  forward  in  his  affidavit,  I  do  not  think  I  can 
consider  that  as  a  part  of  the  agreement,  which  the  De- 
fendant has  been  misled  into  omitting  from  the  memo- 
randum. For  these  reasons,  while  dismissing  the  claim, 
I  shall  dismiss  it  without  costs. 


1855. 
Williamson 

V. 
W COTTON. 
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1854: 
9th  Dec. 

1855: 
17th  Jan. 

Statute  of 
Limitations. 

Statutes. 
Disability. 

Estate  tail  to 
A.f  remainder 
in  tail  to  B.^ 
remainder  to 
C.     A.  dies, 
then  B.  dies 
within  twenty 
years,  and  C. 
becomes  en- 
titled in  pos- 
session, being 
at  the  time  un- 
der disability. 
Held,  that  the 
Stat.  3  &  4 
Will.  4,  cap.  27, 
sects.  21  and  5^2, 
commenced 
running  against 
C.  from  the 
death  of  A. : 
and  that  having 
commenced  to 
run,  C.  was  not 
saved  from  its 
operation  under 
the  16th  sec- 
tion by  being 
under  disability 
when  her  right 
accrued  in  pos- 
session. 


GOODALL  V.  SKERRATT, 

npHIS  was  an  adjourned   summons  from  chambers; 
and  a  question  arose  on  it  upon  the  efiect  of  the 
21st  and  22nd  sections  of  the  Statute  of  Limitations. 

By  the  marriage  settlement  of  Ricliord  Darlington 
and  his  wife  Hannah,  certain  real  estate  was  settled  after 
their  deaths  to  the  use  of  his.  first  and  other  sons  in  tail, 
remainder  to  the  use  of  all  his  daughters  in  tail  as  tenants 
in  common  ;  and  in  case  any  of  them  should  die  without 
issue  of  her  body,  her  share  to  be  to  the  use  of  the  sur- 
vivors or  survivor  as  tenants  in  tail  in  common. 

Richard  Darlington  and  his  wife  had  two  sons  and 
three  daughters,  Job,  Richard,  Ann^  afterwards  Ann 
Sherrattf  Sarah  and  Matty,  afterwards  Matty  GoodaUy 
the  wife  of  the  Plaintiff. 

He  died  leaving  all  these  children  surviving.  Richard^ 
the  son,  died  in  1824  without  issue,  and  without  having 
barred  the  entail. 

Ann  Skerratt  died  in  1829  without  having  barred 
the  entail  in  her. 


Job  Darlington  died  in  1830,  intestate  and  without 
issue,  and  without  having  barred  the  estate  tail  in  him. 
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He  left  his  two  sisters  Sarah  and  Matty,  and  Samuel 
Skerratty  the  son  of  Ann  Skerrati,  his  co-heirs  at  law. 

Sarah  died  in  1831^  intestate  and  without  issue,  and 
without  having  barred  her  estate  tail.  She  left  her  sister 
Matty  and  Samuel  Skerratt  her  co-heirs  at  law. 

Samuel  Skerratt  was  dead,  and  the  Defendant  James 
Skerratt  was  the  heir  at  law,  and  the  heir  in  tail  of  the 
share  of  Ann  Skerratt 

The  question  was,  whether,  assuming  the  Defendant 
James  Skerratt  to  have  been  in  possession  of  the  land 
from  the  year  1831  down  to  the  time  of  the  filing  of  the 
bill  by  which  Joseph  Goodall  claimed  in  right  of  his  wife 
a  moiety  of  the  land  as  tenant  in  tail  in  common  with 
the  Defendant,  the  Plaintiff  was  barred  by  the  Statute 
of  Limitations  ?  At  the  time  when  Mrs.  GoodalTs  title 
accrued,  neonely,  in  1831  on  the  death  of  Sarah,  she  was 
under  the  disability  of  coverture,  which  ceased  only  in 
185^,  when  she  died.  Her  husband  claimed  under 
certain  deeds  executed  by  her,  and  under  her  will  in 
pursuance  thereof. 

The  Defendant  James  Skerratt  claimed  the  moiety  of 
Sarah  in  virtue  of  his  possession,  on  the  ground  that 
the  statute  began  to  run  against  Matty  Goodall  from  the 
time  when  Sarah's  title  accrued  in  1830,  at  which  time 
she  was  not  under  any  disability. 

The  Plaintiff  contended,  that  the  statute  did  not  begin 
to  run  against  Matty  as  tenant  in  tail  in  remainder  at 
that  time,  but  only  when  her  title  as  tenant  in  tail  in  pos- 
session accrued  in  1831  ;  and  that,  being  then  under 
disability,  she  or  those  claiming  under  her  had  ten  years 
from  the  time  when  the  disability  ceased  in  1852. 
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Mr.  Glasse  and  Mr.  Waller  for  James  Sherratt  the 

Defendant. 

Mr.  Swanston  and  Mr.  Henshaw  for  the  Plaintifil 

The  22nd  section  of  the  act  gives  that  which  is  in 
effect  a  new  title  to  a  tenant  in  tail  in  remainder.  In 
this  case,  Mrs.  Goodall  had  therefore  a  new  title  in  1831, 
which  would  give  her  about  nineteen  years ;.  but  being 
then  under  disability,  she  had  ten  years  from  the  time 
when  the  disability  ceased. 

They  referred  to  the  2nd,  3rd,  15th  and  18th  sections 
of  the  act  3  &  4  Will.  4,  c.  27,  and  to  SugderCs  Vendor 
and  Purchaser  (a). 

The  18th  section  of  the  act  is  to  provide  for  this  very 
case.  It  prevents  any  effect  from  successive  disabilities. 
If  Mrs.  Goodall  had  been  under  no  disability  when  her 
title  accrued,  she  would  clearly  have  had  nineteen  years. 
But  she  was  under  disability ;  and  if  that  period  of  dis- 
ability is  included  she  is  not  barred.  Now  the  18th 
section  assumes  that  the  first  disability  does  exclude  the 
operation  of  the  statute,  by  its  denying  effect  to  succes- 
sive disabilities,  which  would  be  useless  if  the  first  was 
not  to  have  efiect 


They  argued  also,  that  the  possession  of  Sherratt  was 
not  adverse,  he  being  tenant  in  conmion  with  Mrs. 
Goodall,  and  there  being  evidence  of  his  having  firom 
time  to  time  made  to  her  payments  on  accoimt  of  rents. 

Before  the  statute,  no  time  ran  between  tenants   in 
common;   and  the  statute  has  not  abolished  that  rule. 
To  make  the  possession  of  one  tenant  in  common  adverse 
(a)  Page  634,  sect.  88  (11th  ed.) 
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to  the  right  of  another,  it  must  be  clearly  and  indubitably 
exclusive  possession.  Here  it  has  not  been  so ;  for  Sker- 
rati  has  paid  monies  on  account. 

Mr.  Glasse  in  reply,  referred  to  Lord  St  Leonards' 
Treatise  on  Real  Property,  page  89. 

It  is  a  conclusive  opinion  on  the  very  point 

Mr.  Glasse  also  referred  to  the  4^d  section  of  the  act 

The  Court  took  time  to  consider  the  point,  and  on  the 
17th  of  January  delivered  the  following  judgment 
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The  Vice-Chancellor: 

His  Honor,  after  stating  the  facts  above  stated,  pro- 
ceeded thus : — 

In  1830  Job  Darlington  died  without  issue,  and  then 
the  remainder  in  tail,  limited  to  Samuel  Sherratt  and 
Sarah  and  Matty,  vested  in  possession.  James  Sherratt 
has  continued  in  possession  up  to  the  present  time ;  and 
he  contends  that  the  shares  of  Sarah  Darlington  and 
Matty  Goodall  are  barred  by  the  Statute  of  Limitations. 
Now  as  to  the  share  of  Ann  Slterratt,  he  clearly  is  en- 
titled to  that  share  under  the  settlement,  Samuel  Skerratt 
having  died  in  1837  without  issue.  As  to  the  share  of 
Sarah  Darlington,  she  survived  Job,  and  died  in  1831 
unmarried,  so  that  her  third  would  go  in  moieties,  one  to 
Samuel  Skerratt  and  through  him  to  James,  and  the  other 
moiety  to  Matty  GoodalL  As  to  the  original  share  of 
Matty,  she  was  clearly  not  barred,  being  under  disability. 
The  question  therefore  relates  solely  to  the  moiety  of  the 
share  of  Sarah,  which  devolved  on  her  death  in  1831  to 
Matty  Goodall,  and  that  question  turns  on  the  21st  and 
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2^d  sections  of  the  statute.  Now  if  Sarah  had  lived 
twenty  years  without  making  an  entry  or  commencing 
any  proceedings  she  must  have  been  barred,  and  the  re- 
mainder over  would  have  been  barred.  But  she  only 
lived  one  year  (she  died  in  1831).  The  remainderman 
would  therefore  be  barred,  unless  he  brought  an  action 
within  the  time  within  which  Sarah  might  have  brought 
it ;  that  is,  the  time  she  lived  is  to  count,  and  he  would 
have  the  remainder  of  the  term  to  make  up  twenty  years. 
Then  two  questions  are  raised,  and  on  them  I  do  not  find 
any  authority.  The  first  is  this,  is  the  statute  retro- 
spective. Job  Darlington  died  in  1 830 ;  Sarah  died  in 
1831 ;  and  the  statute  did  not  pass  till  1833.  I  think  it 
clear  that  at  any  rate  most  of  the  clauses  of  the  act  are 
retrospective ;  the  2nd  and  3rd  are  clearly  so,  and  I  see 
no  reason  why  the  21st  and  22nd  should  not  be. 


The  intention  and  operation  of  these  sections  were  to 
put  remaindermen,  whose  estates  might  be  barred  by  the 
tenant  in  tail,  in  the  same  position  as  if  they  claimed 
under  tenants  in  tail ;  that  is,  the  act  of  the  tenant  in  tail, 
in  allowing  any  portion  of  the  twenty  years  to  run  with- 
out making  an  entry  or  bringing  an  action,  to  the  extent 
of  the  period  allowed  to  elapse,  binds  the  remainderman. 
I  cannot  find  that  there  are  any  cases  on  this  point 
[His  Honor  then  observed  that  Lord  St,  Leonards  (a), 
in  discussing  these  clauses  and  the  23rd,  treats  the  23rd 
as  not  being  retrospective,  and  inferred  that  his  Lord- 
ship considered  the  21st  and  22nd  as  retrospective.  He 
concluded  by  expressing  his  clear  opinion  that  they  were 
retrospective,  and  continued :]  I  am  therefore  of  opinion 
that  Matty  Goodall  was  barred  by  tlie  statute  as  to  the 
half  of  SaraKs  moiety,  unless  the  fact  of  her  disability, 


(a)   Real  Property,  sect.  5  el  seq. 
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when  her  own  right  accrued,  afiects  the  question ;  and 
that  is  the  second  point  which  I  have  to  decide.  It  is 
argued,  that,  as  she  was  under  disability  when  her  own 
right  accrued,  she  is  to  be  treated  as  if  under  disability 
when  SaraKs  right  accrued.  But  I  think  that  does  not 
save  her  from  the  operation  of  the  statute,  and  for  this 
reason, — if  Sarah  Darlington  had  died  before  Job 
Darlington,  she  would  be  saved ;  but  time  having  once 
begun  to  run  against  her  through  Sarah,  as  it  did  from 
the  time  of  JoVs  death,  it  continued  to  nm  against  her, 
notwithstanding  that  when  her  remainder  fell  into  pos- 
session she  was  under  disability.  On  this  point,  as  on 
the  first,  I  do  not  find  any  decided  cases,  but  I  do  find 
a  clear  expression  of  opinion  expressed  by  Lord  St, 
Leonards  in  speaking  of  these  two  sections  of  the  act. 
[His  Honor  referred  to  the  passage  in  p.  90,  beginning 
"the  neglect  of  the  tenant  in  tail,*'  &c.]  That  opinion  I 
should  have  followed,  even  if  I  had  any  doubt ;  but,  look- 
ing at  the  object  of  the  act,  and  at  the  law  as  it  stood  be- 
fore the  act,  I  have  no  doubt  that  the  disability  of  Matty 
Goodall  did  not  prevent  the  statute  nmning. 


1855. 


Goodall 
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Skbrratt. 


His  Honor  held  therefore,  that  as  to  the  share  which 
devolved  on  the  death  of  Sarah  on  Matty  Goodall,  of 
which  the  Defendant  Skerratt  had  been  in  possession  for 
twenty  years,  Matty  Goodall  was  barred  by  the  statute, 
and  consequently  the  Defendant  Skerratt  was  entitled. 
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Practice, 
Examination 
of  Witnesses, 

1.  A  Plaintiff 
having  ex- 
amined a  wit- 
ness, if  a  De- 
fendant after- 
wards calls  him 
as  his  witness  in 
chief,  the  Plain- 
tiff may  cross- 
examine  him  at 
large. 

2.  A  De- 
fendant may 
cross-examine 
another  De- 
fendant*8  wit- 
ness. 

S.  All  evi- 
dence taken, 
whether  on  ex- 
amination in 
chief  or  on 
cross-examin- 
ation, is  open 
to  all  parties. 


LORD  V.  COLVIN. 

TN  this  case^  in  the  course  of  examining  witnesses  be- 
fore  a  special  examiner,  one  of  the  Defendants 
called  a  witness  whom  the  Plaintiff  had  previously  ex- 
amined in  chief  in  a  previous  suit,  alleged  to  be  indis- 
solubly  connected  with  Lord  v.  Colvin;  the  Plaintiff 
then  cross-examined  that  witness  in  Lord  v.  Colvin^ 
with  the  ordinary  latitude  of  putting  leading  questions 
and  examining  as  to  all  matters.  It  was  objected  by 
another  Defendant,  that  the  Plaintiff  was  limited  in  such 
cross-examination  as  if  he  were  re-examining  the  witness, 
being  his  own  witness. 

The  special  examiner  held,  that  he  was  entitled  to  the 
usual  latitude  of  cross-examination. 

Mr.  Anderson  and  Mr.  E,  F.  Smith,  for  the  Plaintiff, 
now  applied  that  the  examination  might  proceed  in  that 
mode.  [They  referred  to  Mr.  P.  Taylor's  work  on  Evi- 
dence (a).]  Where  a  witness  is  once  called  he  is  the 
witness  of  the  Court,  and  if  any  party  is  entitled  to  cross- 
examine  at  all,  and  it  is  not  pretended  we  have  no  such 
right,  he  must  be  entitled  to  cross-examine  fully  in  the 
usual  way.  There  is  no  such  thing  as  a  limited  cross- 
examination.  [They  cited  Daniels  Chancery  Practice{b); 
Phillips  on  Evidence  (c).']  The  rules  there  laid  down 
cannot  be  limited. 


(a)  2nd  vol.,  pp.  955,  958. 

(b)  Page  946. 


(c)  Vol.  2,  page  401. 
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Mr.  Morris  for  the  Defendant  who  objected.  •  1 855. 

The  real  objection  is,  that  Mrs.  Ahmuchty  (the  witness  Lord 

in  question),  having  been  examined  in  chief  by  the  ^  v. 
Plaintiff  in  the  previous  suit,  from  which  this  cannot  be 
separated,  he  cannot  strictly  cross-examine  her  when 
she  is  now  called  by  another  Defendant  All  he  can 
do  is  to  examine  in  the  nature  of  a  re-examination.  He 
must  confine  himself,  therefore,  as  he  would  be  obliged 
to  do  in  a  re-examination  strictly  so  called. 

Mr.  Glasse  appeared  for  the  Defendants  who  called 
the  witness. 

Mr.  Roxbwrgh  for  other  parties. 

A  second  question  arose,  whether  one  Defendant  may 
cross-examine  at  all  a  witness  produced  by  another  De- 
fendant ?  The  examiner  had  decided  that  he  may.  And 
to  this  decision  the  Plaintiff  objecting,  applied  that  he 
might  be  restrained  from  proceeding  to  permit  such 
cross-examination.  The  course  thus  taken  in  bringing 
these  questions  before  the  Court  was  by  arrangement 
between  all  parties.  The  examiner  assenting  to  postpone 
the  examinations  till  the  Courts  should  have  determined 
the  points. 

Mr.  Anderson  and  Mr.  E.  F.  Smithy  for  the  Plaintiffs, 
on  this  point  referred  to  the  31st  section  of  the  15  &  16 
Vict  c.  86,  and  Barnard  v.  Papineau  (a). 

Mr.  Morris  contra,  cited  Meg.  v.  Burdett  (6). 

The  Vice-Chancellor  said,  that  if  he  had  enter- 
tained any  doubt  on  the  first  point,  he  should  previously 
have  consulted  with  the  other  judges  ;  but  he  felt  none. 
He  said  there  was  no  doubt  that  at  law  if  either  party 

(a)  d  De  G.  &  Sm.  498.  (6)  24  Law  J.,  Mag.  Cas.,  68. 
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1855.  Qiilled  a  witness  and  examined  him  on  the  minutest  point, 

the  other  might  cross-examine  him  at  large  on  any  part 
of  the  case ;  and  the  rule  was  the  same  here  as  at  law. 
The  question  here  raised  was^  how  far  the  witness  had 
been  examined  by  the  Plaintiff  in  the  case  of  Cochrane 
V.  Cochrane  ;  and  how  the  evidence  in  that  cause  might 
be  used  in  this  ?  But  he  considered  that  question  im- 
material^ because  the  Defendant,  by  calling  the  witness 
in  this  cause,  had  made  her  his  own  witness.  At  law  if 
the  Plaintiff  called  a  witness  and  examined  him,  and  the 
Defendant  cross-examined  him  ;  or,  whether  he  did  or 
did  not,  if  that  witness  was  done  with,  and  then  the  De- 
fendant chose  to  call  him  as  his  own  witness,  the  Plaintiff* 
has  a  right  to  cross-examine  him  as  fully  as  if  he  had  never 
called  him.  His  Honor  held,  that,  assuming  the  case  of 
Cochrane  v.  Cochrane  and  Lord  v.  Colvin  to  be  between 
the  same  parties  and  touching  the  same  question,  the 
Plaintiff  had  the  right  he  claimed  to  cross-examine  Mrs. 
Ahmuchty  when  called  by  the  Defendant,  although  he 
had  himself  previously  called  her  as  his  witness. 

On  the  second  question  raised,  the  Court  took  time  to 
consider,  and,  on  the  ^2nd  March,  delivered  the  follow- 
ing judgment. 

The  Vice-Chancellor  : 

The  question  which  I  reserved  in  thb  case  was,  whether, 
in  the  examination  of  witnesses  before  an  examiner  or  a 
special  examiner,  if  a  Defendant  calls  a  witness  and 
examines  him  in  chief,  a  co-defendant  may  cross-examine 
him  ?  and,  as  the  question  is  a  new  one,  arising  out  of  the 
practice  recently  introduced,  I  thought  it  better  not  to 
decide  the  case  according  to  my  own  opinion  alone ;  but 
to  take  the  opinion  of  the  other  judges  of  the  Court,  in 
order  to  obtain  uniformity  of  practice.     If  I  could  have 
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found  what  is  the  practice  at  law  clearly  laid  down,  I  1 855. 

should  have  felt  it  expedient  to  follow  that  practice ;  but 
it  is  singular,  that  for  a  case  of  this  kind,  so  far  as  it  ap- 
pears by  the  authorities  cited,  and  so  far  as  I  have  been 
able  to  search  for  authority,  there  does  not  seem  to  be 
any  clear  and  explicit  rule  laid  down.  There  is  this  also 
to  be  observed,  that  whereas  at  law  witnesses  when  ex- 
amined and  cross-examined,  are  so  before  a  judge  who 
can  regulate  the  course  of  examination,  that  is  not  so 
before  an  examiner  of  this  Court  The  only  cases  at 
law  which  I  can  find  are  criminal  cases ;  and  one  readily 
sees  that  some  different  rule  might  be  applied  in  criminal 
cases,  where,  if  a  witness  is  called  by  one  prisoner,  his 
evidence  may  afiect  another  prisoner.  In  criminal  cases, 
it  appears  that  if  one  prisoner  calls  a  witness,  and  if  the 
evidence  of  that  witness  can  aflfect  another  prisoner,  that 
other  prisoner  can  cross-examine  the  witness ;  but  I  find 
no  single  case  of  a  civil  action  where  there  is  any  express 
authority  on  this  point.  Now  there  is  no  doubt  that  in 
this  Court  the  theory  is  that,  properly  speaking,  there  is 
no  issue  as  between  co-defendants  ;  so  much  so,  that,  in 
theory,  one  Defendant  was  not  supposed  to  know  the 
contents  of  another  Defendant's  answer.  And  under  the 
old  practice,  no  part  of  the  evidence  was  known  to  any 
party  until  the  whole  was  complete.  Under  the  present 
practice,  when  witnesses  are  examined  before  the  exa- 
miner, all  parties  are,  or  at  least  may  be,  present,  and 
all  parties  know  what  the  depositions  of  the  witnesses  are, 
as  they  are  given.  Now  one  may  easily  conceive,  that  a 
case  might  arise  in  which,  intentionally  and  unfairly, 
where  co-defendants  conceive  themselves  to  have  prima 
facie  a  common  case  against  the  Plaintiff,  it  might  happen 
that  one  Defendant  might  call  a  witness,  and  ask  some 
indifferent  question  in  order  that  the  co-defendant  might 
cross-examine  him;    and   so,  possibly,  that   Defendant 

VOL.  III.  T 


Lord 

V. 


826  CASES    IN    CHANCERY. 

1855.  might  get  an  advantage  against  the  Plaintiff  which  he 

ought  not  to  have.  On  the  other  hand,  it  might  be  that 
one  Defendant  is  in  the  same  interest  with  the  Plaintiff, 
CoLviN.  and  he  might  call  a  witness  and  affect,  by  the  evidence 
of  that  witness,  the  case  of  another  Defendant ;  in  that 
case  there  would  be  prejudice  to  that  co-defendant  if  he 
could  not  cross-examine  the  witness. 

On  the  whole  the  Judges  are  of  opinion,  that  justice 
will  be  best  worked  out,  if  the  examination  is  open  as  if 
all  parties  had  separate  interests.  In  the  case  now  be- 
fore me,  it  is  to  be  observed,  that  you  cannot  decide  the 
case  of  the  Plaintiff  without  indirectly  deciding  in  some 
measure  as  between  co-defendants.  Here  the  case  is, 
what  was  the  domicil  of  the  testator  ?  Now,  supposing 
the  Plaintiff  to  insist  on  English  domicil.  Defendant  A,y 
on  Scotch,  and  Defendant  J5.  on  French  domicil, — I  do 
not  say  that  that  is  exactly  the  contention,  but  it  might 
be  so, — it  is  quite  obvious,  that  you  cannot  decide  whe- 
ther the  domicil  is  or  is  not  English  without  deciding 
a  matter  which  may  decide  as  between  co-defendants. 
The  opinion  of  the  Judges  is,  then,  that  if  a  Defendant 
examines  a  witness,  either  the  Plaintiff  or  a  co-defendant 
may  cross-examine  him.  If  he  examines  him  before  the 
Plaintiff  has  done  so,  and  the  Plaintiff  wishes  to  use 
that  examination  as  against  another  Defendant,  he  must 
have  the  option  of  doing  so.  And  if  a  Defendant  cross- 
examines,  it  is  not  necessary  that  the  Plaintiff  should  go 
through  the  form  of  again  cross-examining  the  witness ; 
if  he  is  satisfied  with  the  cross-examination,  he  may  use 
it  The  opinion,  then,  of  the  whole  of  the  Judges  is, 
that  a  Defendant  may  cross-examine  a  co-defendant's 
witness.  When  the  evidence  is  taken,  whether  it  be 
examination  in  chief  or  on  cross-examination,  the  whole 
is  common  to  all  parties. 
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Pleading. 

BEECH  ING  V.  LLOYD.  ^cS^'. 

1 N  this  case  the  bill  was  filed  by  Beeching  and  Wall  Bill  by  two  of 
on  behalf  of  themselves  and  all  other  the  shareholders  ^^®  '"u^fH   ^    r 
and  subscribers  for  shares  in  a  certain  company  called  ^  projected 
"  The  New  South  Wales  Coal  and  Inter-Colonial  Steam  company  on 
Navigation  Company,"  who  had  paid  deposits  in  respect  ggj^gg  ^^j  ^^n  " 
of  their  shares  in   the  said   company,   against  Lloyd,  other  deposi- 

England,  Leonard,  Powell,  White  and  Pegler.  ^^"»  ^^J  '«^V™ 

^         '  '  '  ^  ofthedeposito 

?aid  by  the  two 
^.^  ^*«^^  ^j  ...^  ^...  ^«o,  .x.c*v  ...  .^^^  ...^.^    laintiffs.    The 

was  an  agreement  between  a  Mr.  Calloto  and  Mr.  Pep-  g^oss  fraud  in 
percome  for  the  purchase  of  an  estate  in  New  South  concocting  the 

Wales,  called  the  Kennington  Estatie,  in  lease  to  one  coi^pany  ^^^ 

,  obtaining  the 

Bowden  ;  the  object  of  this  agreement  was  the  formation  deposits.     A 

of  a  company  for  working  coal  under  the  Kennington  demurrer  for 

Estate ;  and  the  Kennington  Estate  was  to  be  purchased  ^„ j  ^^  ^y^    ^' 

by  the  directors  of  the  intended  company.   This  company  ground  that 

never  was  formed,  and  Callow,  and  the  other  persons  "^  ,^^    ®"  i , 

associated  with  him,  having  ultimately  abandoned  the  sue  together  for 

scheme,  entered  into  other  arrangements  with  Pegler  and  the  mere  return 

of  denosits  was 
Lloyd,  thus  stated  in  the  sixth  para^aph  of  the  bill.         overruled.  * 

The  said  Edward  Callow,  Charles  John  Payne  and 
Stephen  James  Green  were,  however,  induced  by  the  said 
Francis  Pegler  and  Benjamin  Smith  Lloyd  to  abandon 
their  said  scheme  of  forming  a  company,  and  to  enter 
into  an  arrangement  with  the  said  Francis  Pegler  and 
Benjamin  Smith  Lloyd  for  relinquishing  in  their  favour 
the  benefit  of  the  said  contract  or  agreement  which  had 
been  so  entered  into  with  the  said  William  Henry  Pep- 

t2 
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1855.         percame  for  the  purchase  of  the  said  Kenningtan  Estate 
as  aforesaid. 

Accordingly,  at  the  latter  end  of  the  month  of  No- 
vember, or  at  the  commencement  of  the  month  of  De- 
cember,   1852,   it  was   arranged    and   agreed  by  and 
between  the  said  Edward  Callow^  Charles  John  Payne 
and  Stephen  James  Green  and  the  said  Francis  PegUr 
and  Benjamin  Smith  Lloyd,  that  the  said  Edward  Cedlow 
should  procure  the   said  William  Henry  Peppercome^ 
in  consideration  of  the  sum  of  50/.  being  added  to  the 
said  purchase-money  of  2,500/.,  to  extend  the  time  for 
the  completion  of  the  said  purchase  for  the  period  of 
one  month,  the  object  of  the  parties  in  getting  the  said 
extension  of  time  being  to  afford  them  an  opportunity 
for  establishing  the  said  company;  and  it  was  Airther 
arranged  and  agreed  by  and  between  the  said  last-men- 
tioned parties  respectively,  that  they  the  said  Edward 
Callow,  Charles  John  Payne  and  Stephen  James  Green 
should  assign  their  interest  in  the  said  agreement  for  the 
purchase  of  the   said  Kennington  Estate   to  the  said 
Francis  Pegler  and  Benjamin  Smith  Lloyd,  or  to  some 
person  on  their  behalf,  and  in  consideration  thereof  they 
the  said  Frartds  Pegler  and  Benjamin  Smith  Lloyd 
agreed  with  the  said  Edward   Callow,   Charles  John 
Payne  and  Stephen  James  Green  to  form  a  joint-stock 
company,  for  the   same  or  similar   purposes  to   those 
which  had  been  contemplated  or  intended  by  the  said 
Edward   Callow,    Charles  John   Payne  and   Stephen 
James  Green  with  reference  to  their  said  intended  com- 
pany;  and   also   that  they  the  said  Edward  Callow, 
Charles  John  Payne  and  Steplien  James  Green  should 
each  receive  650  shares  in  the  company  so  intended  to  be 
formed  by  the  said  Francis  Pegler  and  Benjamin  Smith 
Lloyd,  upon  or  in  respect  of  each  and  every  of  which 
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shares  the  sum  of  1/.  was  to  be  considered  as  paid  up; 
and  the  said  Francis  Pegler  and  Benjamin  Smith  Lloyd 
further  agreed  to  pay  to  the  said  Edward  Callow^ 
Charles  John  Payne  and  Stephen  James  Green  the  sum 
of  50t,  to  lend  or  advance  to  them  the  sum  of  300/., 
to  appoint  the  said  Edward  Callow  and  Charles  John 
Payne  shipbrokers  to  the  said  intended  company  in 
Sydney^  and  to  give  them  a  free  passage  there  in  the 
first  steam-vessel  that  lefl  for  that  place,  and  to  appoint 
the  said  Stephen  James  Green  secretary,  and  the  said 
Messrs.  John  Nohes  and  Son  solicitors  of  the  said 
company. 


1855. 

BSECHINO 
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The  said  Francis  Pegler  and  Benjamin  Smith  Lloyd 
^ving  entered  into  the  said  last-mentioned  arrangement 
Or  agreement  formed  or  devised  a  scheme  or  plan  for 
^iie  purpose  of  enabling  themselves  to  realize  a  consider- 
able sum  of  money  by  the  sale  of  the  said  Kennington 
^Istate  to  the  said  company,  and  accordingly  they  arranged 
^^at  the  sum  to  be  paid  by  or  out  of  the  funds  of  the 
^^id  company,  when  formed,  for  the  purchase  of  the  said 
Estate,  should  be  the  sum  of  19,200/.,  being  at  the  rate  of 
LO/.  an  acre,  but  finding  that  the  said  estate  could  not 
conveyed  to  them  as  the  purchasers  thereof,  so  as  to 
nable  them  to  sell  the  said  estate  to  the  said  company 
t  a  profit  to  themselves,  they  determined  that  it  should 
n  the  first  instance  be  conveyed  by  the  said  William 
enry  Peppercorne  to  some  person,  who  would  act  in 
oncert  with  them,  and  that  such  person  should  by  a  deed 
onvey  the  said  estate  to  the  said  Francis  Pegler  and 
^.^Benjamin  Smith  Lloyd  as  the  promoters  and  two  of  the 
provisional   directors  of  the   said  company,  in  consi- 
deration of  the  sum  of  19,200/.  expressed  to  be  paid  to 
such  person  in  the  following  manner ;  (that  is  to  say,)  the 
sum  of  9,600/.  in  cash  and  the  sum  of  9,600/.  by  an 
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1855.  allotment  of  shares  representing  that  amount  of  paid-op 

P  capital  in  the  said  company.     And  they  applied  to  the 

I,.  Defendant  Champney  Powell  (who  was  and  is  a  brouier- 

Llotd.  in-law  of  the  said  Francis  Pegler)  Jlo  assist  them  in 
carrying  their  said  scheme  into  execution,  which  he 
consented  to  do,  upon  receiving  a  certain  pecuniary 
consideration  from  them,  the  amount  of  which,  however, 
the  Plaintiffs  have  been  unable  to  discover ;  and  it  was 
thereupon  arranged  or  agreed  by  or  between  the  said 
Francis  Pegler  and  Benjamin  Smith  Lloyd  and  the  said 
Champney  Powell,  that  he  should  become  a  party  to  all 
such  instruments  as  they  should  require  him  to  become 
a  party  to,  and  that,  subject  to  the  pecuniary  consi- 
deration which  he  was  to  receive  from  the  said  Francis 

* 

Pegler  and  Benjamin  Smith  Lloyd,  he  should  hold  the 
said  Kennington  Estate,  or  the  money  or  other  consi- 
deration which  might  be  received  from  the  said  company 
on  the  purchase  thereof,  for  the  benefit  of  them  the  said 
Francis  Pegler  and  Benjamin  Smith  Lloyd. 

The  said  Francis  Pegler  and  Benjamin  Smith  Lhyd^ 
as  promoters  of  the  said  company,  in  concert  with  the 
said  Champney  Powell,  arranged  that  the  particulars 
requu-ed  by  the  Act  for  the  Registration  of  Joint  Stock 
Companies,  in  order  to  enable  them  to  obtain  a  certificate 
of  provisional  registration,  should  be  returned  to  or  filed 
at  the  Joint  Stock  Companies*  Registry  Ofiice,  and  ac- 
cordingly the  said  Francis  Pegler  and  Benjamin  Smith 
Lloyd,  on  the  29th  day  of  September,  1852,  made  returns 
to  the  said  Registry  Office,  to  the  following  purport  and 
efiect ;  (that  is  to  say,)  "  Name  of  the  company — The 
Atistralian  Coal  and  Inter-Colonial  Steam  Navigation 
Company.  Capital  ~  1 50,0001.  No.  of  shares  —30,000. 
Amount  of  each  share — 51. 
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"  Business — To  purchase  or  to  work  coal  and  other 
minerals  and  metals  in  the  colonies  of  Atisiralia,  and  sell 
or  resell  the  same,  as  the  case  may  be,  and  establish 
depots  for  the  sale  thereof,  and  to  establish  a  steam 
coasting  trade  in  and  about  the  said  colonies,  and  to 
carry  passengers  and  merchandise  from  port  to  port,  and 
for  other  purposes. 

"  Promoters  and  provisional  directors  of  the  company 
— Francis  Pegler,  Benjamin  Smith  Lhyd. 

"Solicitors  — Messrs.  John  Nohes  and  Son.'' 


1855. 
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In  furtherance  of  the   before-mentioned   scheme   or 
plan,  by  a  deed  dated  the  ^th  day  of  December,  1852, 
and  made  between  the  said  Edward  Callow  of  the  first 
part,  the  said  Charles  John  Payne  and  Stephen  James 
Green  of  the  second   part,  and   the  above-named  De- 
fendant Champney  Powell,  therein  described  of  Trinity 
Square  in  the  city  oiLohdon,  merchant,  of  the  third  part, 
after  reciting  among  other  things  the  before-mentioned 
agreement  of  the  1st  of  September,  1852,  and  reciting 
that .  it   had  been  agreed  that  they  the  said  Edward 
Callow,  Charles  John  Payne  and  Stephen  James  Green 
should  be  equally  interested  in  the  said  agreement  and 
the  benefit  thereof,  it  is  witnessed  that,  in  consideration 
of  the   sum  of  16/.    13*.  4rf.  by  the   said    Champney 
Powell  expressed  to  be  paid  to  each  of  them  the  said 
•Edward   Callow,    Charles  John    Payne  and  Stephen 
James  Green,  making  together  the  sum  of  50/.,  they  the 
^aid  last-mentioned  parties  assigned  and  transferred  unto 
the  said  Champjiey  Powell  all  their  right,  title  and  inte- 
rest of,  in  and  to  the  said  Kennington  Estate,  together 
^th  the  said  agreement  and  the  benefit  thereof. 


The   said  deed  was  executed  by  the  said  Edward 
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1855.  Callow,  Charles  John  Payne  and  Stephen  Jeanes  Chreeny 

n  but  at  what  particular  time  the  same  was  so  executed 

Beechino  ^    ^     ^ 

V,  the  Plaintiffs  have  been  unable  to  discover ;  however,  the 

Lloyd.  Plaintiffs  have  recently  discovered,  as  the  fects  were  and 
are,  that  the  engrossment  of  the  said  deed  did  not  origi* 
nally  contain  the  name  of  the  said  Champney  Powell  as 
the  assignee  or  grantee  thereof,  and  that  the  draft  of  the 
said  deed  originally  contained  the  names  of  the  said 
Francis  Pegler  and  Benjamin  Smith  Lloyd  as  the  as- 
signees or  grantees  thereof,  but  subsequently  the  name 
of  one  Ernest  West,  who  was  a  clerk  of  the  said  Francis 
Pegler,  was  inserted  therein  as  the  assignee  or  grantee 
instead  of  the  said  Francis  Pegler  and  Benjamin  Smith 
Lloyd,  and  finally  the  name  of  the  said  Champney  Powell 
was  introduced  into  the  said  draft^  as  well  as  the  deed 
itself  as  the  assignee  or  grantee. 

By  a  deed,  dated  the  30th  day  of  December,  1852,  and 
made  between  the  said  JEdward*  Callow,  Charles  John 
Payne  and  Stephen  James  Green  of  the  one  or  first  part 
and  the  said  Francis  Pegler  and  Benjamin  Smith  Lloyd 
(therein  described  as  two  of  the  provisional  directors  of 
the  Australian  Coal  and  Inter-Colonial  Steam  Navigation 
Company)  of  the  other  or  second  part,  after  reciting, 
that  the  said  parties  thereto  of  the  first  part  had  some 
time  since  conceived  the  idea  of  forming  the  said 
Australian  Coal  and  Inter-Colonial  Steam  Navigation 
Company,  and  had  expended  considerable  time  and  money 
in  and  about  the  forming  the  said  company,  it  is  wit- 
nessed that  the  said  parties  thereto  of  the  first  part  agreed 
to  relinquish  the  said  project,  and  their  interest  therein 
as  the  promoters  thereof,  to  or  in  fiivour  of  the  said 
Francis  Pegler  and  Benjamin  Smith  Lloyd  in  consider- 
ation of  the  agreements  or  covenants  therein  contained 
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on  the  part  of  the  said  Francis  Pegler  and  Benjamin  1855. 

Smith  Lloyd;  and  they  the  said  Francis  Pegler  and      ^ 
Benjamin  Smith  Lloyd  thereby  accordingly  agreed  to  ,,, 

allot  650  shares,  with  a  deposit  of  1/.  each  in  respect  Lloyd. 
thereof,  paid  up  in  the  company  so  intended  to  be  formed 
by  the  said  Francis  Pegler  and  Benjamin  Smith  Lloyd 
as  aforesaid,  and  called  "  The  Australian  Coal  and  Inter- 
Colonial  Steam  Navigation  Company,"  and  to  appoint 
the  said  Edward  Callow  and  Charles  John  Payne  the 
shipbrokers  of  the  said  company  in  Sydney ^  and  to  pro- 
cure them  a  free  passage  there  in  one  of  the  steam-vessels 
of  the  said  company,  and  also  to  appoint  the  said  Stephen 
James  Green  to  be  the  secretary  thereof.  And  it  is 
provided  by  the  said  deed  that  the  costs  of  and  attending 
the  preparing  thereof,  and  of  all  other  deeds  relating  to 
the  said  agreement  between  the  said  parties  thereto, 
should  be  paid  out  of  the  funds  of  the  said  company 
wh^n  formed. 

By  another  deed,  dated  the  30th  of  December,  1852, 
and  made  between  the  said  William  Henry  Peppercome 
of  the  one  part,  and  the  said  Champney  Powell  of  the 
other  part,  the  said  William  Henry  Peppercome^  in  con- 
sideration of  the  sum  of  2,550/.  expressed  to  be  paid  to 
him  by  the  said  Champney  Powell,  conveyed  the  said 
Kennington  Estate  to  the  said  Champney  Powell  in  fee. 

The  said  purchase-money  of  2,550/.  which  was  paid 
by  the  said  Champney  Powell  to  the  said  William 
Henry  Peppercorne  was  advanced  or  provided  by  the 
said  Francis  Pegler,  with  the  privity  and  concurrence  of 
the  said  Benjamin  Smith  Lloyd,  and  the  said  purchase- 
money  was  in  fiict  paid  to  the  said  William  Henry 
Peppercome  by  means  of  a  cheque  of  the  said  Francis 
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Pegler  drawn  by  him  for  the  amount  thereof  upon  hb 
bankers,  the  London  Joint  Stock  Banking  Company. 

The  draft  of  the  last-mentioned  deed  was  prepared  by 
or  by  the  direction  of  the  said  Messrs.  John  Nokes  and 
Sony  and  it  originally  contained  the  name  of  the  said 
Ernest  West  as  the  grantee  thereof  instead  of  that  of 
Champney  Powell,  and  the  engrossment  of  the  said  draft 
did  not  originally  contain  the  name  of  any  person  as 
the  grantee,  a  blank  having  been  left  therein  for  the 
name  of  the  grantee. 

On  the  14th  day  of  January,  1853,  the  said  Francis 
Pegler  and  Benjamin  Smith  Lloyd,  as  two  of  the  pro- 
visional directors  of  the  said  Australian  Coal  and  Inter- 
Colonial  Steam  Navigation  Company,  and  the  said  FrawAs 
Pegler,  as  the  agent  or  attorney  of  Frederick  Partridge^ 
of  Trinity  Square  in  the  city  of  London,  shipbroker 
(who  was  and  is  a  brother-in-law  of  the  said  Francis 
Pegler),  in  the  name  of  the  said  Frederick  Partridge, 
severally  signed  a  memorandum  or  declaration  in  writing 
by  which  they,  as  the  promoters  of  the  said  company, 
declared  their  respective  consents  to  be  provisional 
directors  thereof,  and  to  take  one  or  more  share  or 
shares  in  the  said  proposed  undertaking  upon  such  share 
or  shares  being  allotted  to  them  respectively,  and  a  return 
was  made  of  such  last-mentioned  particulars  to  the 
registrar  of  joint  stock  companies  by  the  said  Francis 
Pegler  and  Benjamin  Smith  Lloyd. 

By  a  deed,  dated  the  15th  day  of  January,  1853,  and 
made  between  the  said  Champney  Powell  of  the  one 
part,  and  the  said  Francis  Pegler  and  Benjamin  Smith 
Lloyd,  therein  described  as  the  provisional  directors  of 
**  The  New  South  Wales  Coal  and  Inter-Colonial  Steam 
Navigation  Company,"  (being  the  name  which  the  said 
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Francis  Pegler  and  Benjamin  Smith  Lloyd  had  substi- 
tuted for  that  of  "The  Australian  Coal  and  Inter-Colonial 
Steam  Navigation  Company,"  although  a  return  of  such 
alteration  in  the  name  of  the  said  company  was  not  made 
to  the  registrar  of  joint  stock  companies  until  the  ^th 
day  of  February,  1853,)  of  the  other  part,  after  reciting 
that  the  said  company  was  in  course  of  formation  and 
had  obtained  a  certificate  of  provisional  registration,  and 
reciting  that  the  said  Champney  Powell  was  seised  in 
fee  of  the  said  Kennington  Estate,  and  that  it  was  con- 
sidered that  the  same  estate  would  be  particularly 
advantageous  for  the  purposes  of  the  said  company,  and 
that  the  said  Champney  Powell  had  agreed  to  sell  and 
the  said  Francis  Pegler  and  Benjamin  Smith  Lloyd  (as 
such  provisional  directors,  and  on  behalf  of  the  said 
company  as  aforesaid)  had  agreed  to  purchase  the  same 
for  the  price  and  under  and  subject  to  the  terms  and 
conditions  thereinafter  contained,  it  is  witnessed,  that, 
in  pursuance  of  the  said  agreement,  and  in  consideration 
of  the  shares  and  money  thereinafter  agreed  to  be  allotted, 
paid  and  allowed  to  the  said  Champney  Powell,  the  said 
Champney  Powell  covenanted  and  agreed  with  and  to 
the  said  Francis  Pegler  and  Benjamin  Smith  Lloyd,  as 
provisional  directors  of  and  trustees  for  and  on  behalf  of 
the  said  company,  that  he  the  said  Champney  Powell 
would,  so  soon  after  the  complete  registration  of  the  said 
company  as  the  said  company  should  require,  make  and 
execute  unto  the  said  company,  or  to  two  or  more  trustees 
to  be  nominated  by  the  said  company,  a  valid  conveyance 
of  the  said  Kennington  Estate,  which  said  estate  was 
therein  stated  to  be  in  the  tenure  or  occupation  of  the  said 
Bowden,  under  a  lease  thereof  to  him,  of  which  three 
years  and  a  half,  or  thereabouts,  then  remained  unex- 
pired«  And  the  said  Francis  Pegler  and  Benjamin  Smith 
Lloyd  did  thereby,  for  and  on  behalf  of  the  said  com-> 
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pany,  but  not  so  as  personally  to  bind  themselves,  cove- 
nant and  agree  with  the  said  Champney  Powell  that  the 
said  company  should  use  their  best  endeavours  to  procure 
with  all  convenient  speed  a  certificate  of  complete  regis- 
tration, and  should  thereupon  accept,  by.  two  or  more 
trustees  on  behalf  of  the  said  company,  fi'om  the  said 
Champney  Powell  a  conveyance  of  the  inheritance  in  fee 
simple  of  the  said  estate ;  and  should  allot  unto  the  said 
Champney  Powell,  or  to  such  person  or  persons,  and  in 
such  proportions  as  he  should  by  writing  under  his  hand 
appoint  to  receive  the  same,  19,200  shares  in  the  capital 
of  the  said  company ;  and  the  said  company  should  there- 
upon deliver  scrip  certificates  for  the  said  19,200  shares 
in  the  said  company,  and  should  thereby,  or  by  some 
other  document,  certify  that  the  sum  of  10$.  had  been 
duly  paid  up  in  respect  of  each  of  such  19,200  shares: 
and  immediately  upon  obtaining  a  certificate  of  complete 
registration,  the  said  company  should  deliver  to  the  par- 
ties entitled  thereto  proper  share  certificates  for  all  such 
shares.  And  it  is  thereby  provided  that  in  case  a  larger 
or  smaller  sum  than  \Qs.  per  share  should  be  originally 
called  and  paid  up  in  respect  of  the  shares  in  the  said 
company,  then  the  number  of  shares  so  to  be  allotted 
unto  the  said  Champney  Powell  should  be  proportionably 
lessened  or  increased,  as  the  case  might  be,  so  that  the 
certificates  for  so  many  shares  as  should  be  so  allotted 
should  represent  the  sum  of  9,600Z.  paid-up  capital  in 
the  said  company.  And  the  said  Francis  Pegler  and 
Benjamin  Smith  Lloyd  (on  behalf  of  the  said  company 
as  aforesaid)  further  agreed  with  the  said  Champney 
Powell  that  the  said  company  should,  so  soon  as  the  said 
company  should  have  sufficient  funds  for  the  purpose, 
pay  to  the  said  Champney  Powell  the  fiirther  sum  of 
9,600/.,  as  the  balance  of  the  consideration  for  and  in 
full  (together  with  the  said  allotment  of  shares)  for  the 
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absolute  purchase  of  the  said  estate.  And  it  is  thereby 
declared,  that  all  the  expenses  of  and  attending  the  pre- 
paration and  perfecting  of  the  now  stating  deed,  and  of 
and  attending  the  preparation  and  execution  of  the  con- 
veyance thereby  agreed  to  be  made,  and  all  and  every 
other  deed  and  deeds  consequent  thereon,  should  be 
borne  and  paid  by  the  said  company. 

The  before-mentioned  deeds  to  which  the  said  Champ- 
ney  Powell  was  and  is  a  party  were  severally  prepared 
and  executed  pursuant  to  the  arrangement  which  was  so 
made  and  entered  into  by  and  between  the  said  Francis 
Pegler  and  Benjamin  Smith  Lloyd  and  the  said  Champ- 
net/  Powell  as  aforesaid. 

Subsequently,  and  at  the  latter  end  of  the  month  of 
January,  1853,  the  said  Francis  Pegler  and  Benjamin 
Smith  Lhydy  or  one  of  them,  with  the  privity  or  concur- 
rence of  the  other  of  them,  applied  to  and  requested  the 
Defendant  Thomas  England  (who  is  an  underwriter  at 
Lloyds  and  well  acquainted  with  the  value  of  ships)  and 
the  Defendant  Samuel  Francis  White  to  become  pro- 
visional directors  of  the  said  company  with  them  the  said 
Francis  Pegler  and  Benjamin  Smith  Lloyd,  and  the  said 
Thomas  England  and  Samuel  Francis  White  consented 
to  become  and  did  become  such  provisional  directors. 
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It  was  ultimately  determined  by  the  said  Francis 
Pegler,  Benjamin  Smith  Lloyd,  Thomas  England  and 
Samuel  Francis  White,  as  provisional  directors  of  the 
said  company,  acting  in  concert  with  the  said  Champney 
Poicell,  and  with  his  concurrence,  that  the  capital  of  the 
said  company  should  be  150,000/.  in  75,000  shares  of  21. 
each,  that  the  deposit  should  be  1/.  per  share,  except  in 
respect  of  300  shares,  which  were  to  be  allotted  to  each 
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of  the  directors,  and  for  which  no  deposits  were  to  be 
paid,  and  except  in  respect  of  the  shares  which  were  to 
be  given  or  allotted  to  the  said  Edward  Callow,  Charles 
John  PaynBy  StepJien  James  Green  and  Champney  Powell 
respectively,  pursuant  to  the  respective  arrangements  or 
agreements  hereinbefore  in  that  behalf  mentioned ;  and 
it  was  also  determined  that  Messrs.  Sapte,  Muspratt, 
Banbury  and  Company  (who  then  carried  on,  as  they  still 
carry  on,  business  as  bankers  in  the  city  of  London) 
should  be  the  bankers  of  the  said  company,  that  William 
Banbury y  a  partner  in  the  said  banking  firm,  and  Edward 
Barnard,  Esquire,  should  be  trustees  of  the  said  com- 
pany, and  that  the  said  Messrs.  John  Nohes  and  Son, 
and  Messrs.  Coode,  Brown  and  Company,  of  King*8  Arms 
Yard,  in  the  city  of  London,  should  be  the  joint  solicitors 
of  the  said  company. 


Then  the  bill  referred  to  and  set  forth  the  prospectus 
which  was  issued.  The  bill  then  went  on  to  state  a  great 
variety  of  circumstances,  the  substance  of  which  was,  that 
the  Defendants,  other  than  Leonard,  had  concocted  the 
whole  scheme  fraudulently;  that  the  representations  of 
the  prospectus  were  mere  delusions  ;  and  that  they  had, 
by  means  of  such  fraud  and  misrepresentation,  induced 
the  Plaintiffs  named  and  a  great  number  of  other  intended 
shareholders  to  pay  deposits,  all  of  which  had  vanished. 
Leonard  was  no  party  originally  to  these  transactions, 
but  he  became  aflerwards  a  director;  that  he  then  be- 
came aware  of  all  the  fraudulent  circumstances,  and 
joined  with  them  in  re-issuing  the  prospectus  containing 
all  the  misrepresentations.  He  also  concurred  in  allowing 
cheques  to  be  drawn,  by  means  of  which  the  deposits 
were  paid  out  and  wasted.  .  With  respect  to  the  JC«i- 
nington  Estate,  the  bill  alleged  circumstances  which 
showed  that  it  had  been  bought  by  the  directors  the 
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Defendants,  other  than  Powell,  partly  by  a  payment  in 
money  and  partly  for  shares,  from  Powell,  the  purchase 
purporting  to  be  for  the  intended  company,  and  the  pur- 
chase-money being  in  fact  paid  out  of  the  deposits  paid 
by  the  Plaintiffs  and  the  other  shareholders.  The  ma- 
terial parts  of  the  prayer  of  the  bill  were  as  follow  : — 
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That  it  may  be  declared  that  the  Defendants  Benjamin 
Smith  Lloyd,  Thomas  England,  John  Leonard  and 
Champney  Powell,  and  also  the  said  Francis  Pegler  and 
Samuel  Francis  White,  if  they  should  come  within  the 
jurisdiction  of  this  honorable  Court  before  the  hearing 
of  this  cause,  are  severally  bound  to  pay  to  the  Plaintiffs, 
and  the  other  persons  who  so  respectively  paid  deposits 
into  the  banking  house  of  the  Messrs.  Sapte,  Muspratt, 
Banbury  and  Company,  as  the  bankers  of  the  said  "  New 
South  Wales  Coal  and  Inter-Colonial  Steam  Navigation 
Company,"  in  respect  of  the  shares  subscribed  for  by 
them  in  the  said  Company  as  aforesaid,  the  respective 
amounts  which  were  paid  by  them  respectively  in  respect 
of  such  deposits,  together  with  interest  thereon  at  the 
rate  of  51.  per  centum  per  annum  from  the  respective 
times  when  such  sums  were  so  respectively  paid  into  the 
said  banking  house,  or  that  such  other  declaration  may 
be  made  as  to  the  respective  liabilities  of  the  several 
Defendants,  and  the  respective  amounts  which  they  are 
bound  to  pay  to  the  Plaintiffs  respectively  and  the  other 
persons  on  whose  behalf  this  suit  is  instituted,  as  to  the 
Court  may  seem  proper. 


That  the  said  Defendants  Benjamin  Smith  Lloyd, 
Thomas  England,  John  Leonard  and  Champney  Powell, 
and  also  the  said  Francis  Pegler  and  Samuel  Francis 
White,  if  within  the  jurisdiction  of  this  honorable  Court 
at  the  hearing  of  this  cause,  may  be  respectively  decreed 
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to  pay  to  the  Plaintiffs  respectively  and  the  other  persons 
on  whose  behalf  they  sue  the  respective  amounts  which 
the  said  Defendants  may  respectively  be  declared  bound 
to  pay  to  the  Plaintiffs  and  such  other  persons  respec- 
tively. 


That  for  the  purposes  of  the  relief  to  which  the 
Plaintiffs  are  entitled  in  this  suit,  all  necessary  direc- 
tions, accounts  and  inquiries  may  be  respectively  given, 
taken  and  made. 


The  Defendant  Leonard  demurred  for  want  of  equity, 
and  also  on  the  ground  that  the  rights,  as  well  of  the 
Plaintiffs  named  as  of  those  appearing  only  by  repre- 
sentation, were  entirely  separate,  and  that  they  could  not 
sue  together. 

Mr.  Baily  and  Mr.  Humphrey,  for  the  demurrer. 

Mr.  Glasse  and  Mr.  Tripp,  for  the  bill. 

It  is  clear  as  to  the  question  of  the  equity  generally, 
that  a  gross  fraud  has  been  committed  by  somebody; , 
and  it   is   scarcely  denied  that   against  somebody  the^ 
Plaintiffs  have,  or  one  of  them  has,  a  title  to  relief.     We 
allege  by  the  bill  that  Leonard,  when  he  became  a  di-- 
rector,  sanctioned  and  repeated  the  misrepresentations. 
It  may  be  true  that  he  did  not  originate  them,  but  he  - 
adopted  and  continued  them  ;  and  then,  knowing  all  the 
circumstances — knowing  that  the  money  obtained  by  the 
other  promoters  of  the  scheme  had  been  obtained  by 
fraud, — he  allowed,  and  in  fact  authorized,  the  drawing 
of  cheques,  by  means  of  which  the  money  was  drawn 
out  and  misapplied.     We  say,  therefore,  that  he  is  liable 
and  responsible.  But  whether  the  Plaintiffs  have  any  right 
against  Leonard  or  not,  there  is  at  any  rate  an  equity  to 
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have  the  Kennington  estate  realised  for  the  benefit  of  all 
the  depositors.  Powell  has  possession  of  it ;  that  pos- 
session was  obtained  under  an  arrangement  which  made 
it  liable  to  the  depositors,  and  we  have  at  any  rate  a 
right  to  have  that  property  made  available.  If,  then, 
there  was  a  suit  by  one  only  of  the  Plaintiffs,  there  would 
be  a  clear  equity ;  and  the  real  and  only  question  is  one 
of  form,-is  that  right  prejudiced  by  two  being  joined, 
each  of  whom  has  the  same  right  ?  Now  on  this  point 
Colt  V.  Wbllaston  (a)  is  a  direct  authority ;  so  is  Blain 
V.  Agar  (ft)w  Jones  v.  Garcia  Del  Rio  (c),  cited  by  the 
other  side,  was  decided  in  18^.  Since  that  the  doctrine 
has  undergone  great  variation:  Walworth  v.  Holt(d); 
Mozely  v.  Alston  (e) ;  Sibson  v.  Edgworth  (/).  But  at 
most,  even  if  this  is  misjoinder,  and  would  have  been 
&tal  before  the  15  &  16  Vict  cap.  86,  that  act  entirely 
removes  the  objection.  Misjoinder  is  in  fact  now  abo- 
lished :  Clements  v.  Bowes  {g). 

Mr.  Baity  in  reply. 

As  to  the  Kennington  estate,  the  prayer  of  the  bill 
does  not  touch  it  The  firame  of  the  bill  is  entirely  for 
a  personal  remedy,  and  no  other,  against  Leonard.  This 
is  not  a  case  of  misjoinder  properly  so  called.  The  claims 
of  the  Plaintiffs  are  entirely  separate  and  distinct,  and 
they  ought  to  sue  separately.  Those  who  are  parties 
by  representation  should  not  be  parties  with  the  other 
Plaintiffs  to  any  suit,  either  as  Plaintiffs  or  Defendants. 


1855. 


The  statute  of  Victoria  does  not  apply.     That  only 
applies  to  the  case  where  a  person  is  made  a  Plaintiff 


(a)  2  P.  Wms.  154. 
(6)  2  Sim.  289. 

(c)  Tur.  &  R.  298. 

(d)  4  Myl.  &  Cr.  619. 

VOL.  III. 


(e)  1  Phil.  790. 

(/)  2  De  G.  &  Sm.  73. 

Ig)  1  Drew.  684. 
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who  ought  to  be  a  Defendant  This  is  a  case  in  which, 
we  say,  only  one  of  the  persons  who  are  Plaintiffs  ought 
to  be  a  party  at  all.  If  you  take  the  first  Plaintifi^  then 
the  others  ought  not  to  be  parties  to  the  suit  at  alL 


The  Vice-Chancellor  : 

On  the  first  ground  of  demurrer,  the  general  want  of 
equity,  I  cannot  say  that,  during  the  course  of  the  argu- 
ments, I  have  had  any  serious  doubt      The  case  as 
alleged  is  in  substance  this : — several  persons,  not  in- 
cluding the  Defendant  Leonard^  have  been  guilty  of  a 
gross  fraud ;  and  by  means  of  it  they  induced  the  two 
Plaintiffs  and  others  to  contribute  certain  sums  of  money 
for  the  formation  of  a  joint^^tock  company.     The  whole 
thing  was  an  imposition   and  a  firaud;  and,  although 
Leonard  was  no  party  to  it  in  its  origin,  he  did  after- 
wards, in  April,  1852,  become  a  party  concerned,  by 
being  a  director  of  the  Company;  and  then,  with  full 
knowledge  of  all  the  circumstances,  he  carried  out  the 
fi*audulent  purpose.     Now  it  is  true  that  he  was  not  one 
of  those  who  concocted  the  original  misrepresentation ; 
still,  having  continued  the  misrepresentation  by  issuing 
prospectuses  and  the  like,  it  appears  to  me  that  he  was 
accessory  after  the  fact ;  and  to  whatever  extent  any  of 
the  other  parties  are  liable,  he  is  liable.     That  ground 
therefore  of  demurrer  m  my  opinion  fails. 


As  to  the  other  ground,  I  have  felt  considerable  diffi- 
culty. The  ground  of  objection  is  strictly  this :— it  is 
not  an  objection  for  want  of  parties,  but  that  no  two  or 
more  of  the  persons  who  have  been  misled  can  be 
united,  or  can  sue  in  the  same  bill  to  recover  their 
money.  This  question  is  not  therefore  affected  by  any 
of  the  authorities  on  the  question  how  fiur  it  is  sufficient. 
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when  several  persons  have  a  common  interest,  for  one  or 
more  to  sue  on  behalf  of  themselves  and  the  others  ;  for 
here  the  only  question  is, — whether  any  two  of  the  per- 
sons interested  can  be  co-plaintiffs,  their  interest  being 
distinct  ?  Now,  on  demurrer,  this  is  well  established  as  a 
general  principle,  that  if,  on  the  statements  in  the  bill,  the 
Court  comes  to  the  conclusion  that  on  that  state  of  things, 
at  the  hearing  of  the  cause,  the  Plaintiffs  could  have 
no  relief  at  all,  the  demurrer  must  be  allowed ;  but  if  he 
could  have  any  relief,  then  it  must  be  overruled ;  and  the 
question  here  is,  if  this  case  were  now  at  the  hearing,  on 
the  state  of  things  alleged  by  this  bill,  could  the  Court 
say  that  the  Plaintiffs  could  not  have  any  relief  at  all  ? 
Now  there  is  in  this  case  one  ground  alone  which,  ac- 
cording to  the  representations  of  the  bill,  would  be  suffi- 
cient to  overrule  the  demurrer.  In  substance,  the  bill 
represents  that  the  n\oney  contributed  was  partly  applied 
in  paying  for  an  estate  called  the  Kennington  estate. 
[His  Honor  referred  to  the  paragraph  of  the  bill  set  out 
in  pp.  2SSy  239.]  Now  that  is  a  statement  of  a  case 
which,  if  true,  makes  Powell,  particeps  criminis;  and, 
therefore,  if  the  ci^e  were  to  come  to  a  hearing,  and 
these  facts  were  established,  there  might  be  a  common 
fund  which  might  be  applicable  towards  satisfaction  of 
the  Plaintiffs'  demand.  That  alone  is  a  ground  on  which 
it  is  impossible  for  me  to  come  to  the  conclusion  that 
there  could  be  no  possible  decree  for  the  Plaintiffs  in 
which  they  could  have  a  common  interest 
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With  reference  to  the  main  ground  of  demurrer,  this 
principle  appears  to  be  established  by  the  case  o(  Jones 
V.  Garcia  Del  Rio,  that,  in  cases  simply  of  separate 
and  distinct  frauds  against  several  persons,  those  persons 
cannot  join  in  suing.  But  it  appears  to  me  that  there  is 
a  distinction  between  that  case  and  this.   There  the  object 
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was,  on  the  part  of  the  representatives  of  the  Peruvian 
government,  to  raise  a  loan,  and  to  get  for  that  purpose 
as  much  money  lent  as  possible.     Now  the  lending  of 
money  by  one  person  has  no  sort  of  connection  with  the 
lending  by  another.     There  is  a  common  purpose,  it  is 
true,  so  far  as  concerns  the  borrower,  but  there  is  no 
common  purpose  as  concerns  the  lenders;  there  is  no 
contract  between  them,  and  therefore  that  case,  it  appears 
to  me,  does  not  apply  to  the  present     Now  it  appears 
to  me  to  be  a  just  principle,  that  if  an  individual  induces 
others  to  enter  into  a  partnership,  and  induces  them  by 
fraud  to  put  money  into  what  purports  to  be  a  common 
stock,  it  is  impossible  to  say  that  each  of  those  persons 
must  file  a  separate  bill.    In  such  case  there  is  not  only  a 
common  object  in  the  persons  borrowing,  but  a  common  j 
object  in  those  lending.   Several  persons  here  have  beeaji 
induced  by  fraud  to  concur  in  advancing  money  for 
formation  of  a  joint-stock  company;  and  it  appears 
me  that  in  that  state  of  things  a  bill  may  be  filed  b^ 
several  of  them,  and  that  the  principle  established  ir  i 
Jones  V.  Garcia  Del  Rio  does  not  apply.    The 
must  therefore  be  overruled  on  both  grounds. 
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THORNBER  v.  WILSON.  ^''£t!ttn?^* 

J.N  this  case  John  Mount,  late  of  Lawkland,  in  the  A  testator  de- 
parish  of  Clapham,  in  the  West  Riding  of  the  county  of  ^^^ed  land  to 
York^  yeoman^  being  at  the  time  of  his  death  seised  of  or  minister  of 
well  entitled  unto  divers  freehold  and  copyhold  estates  of  the  Roman 
considerable  value  in  England,  made  his  last  will  in    j*'  V^t 
writings  dated  the  30th  day  of  December,  1843,  which  Lawklandand 
was   duly  executed  and  attested  as  by  law  required,  "'?  successors, 
whereby,  after  bequeathing  to  his  wife  Margaret  certain  same  chapel,  for 
furniture  and  other  articles,  he  gave  to  his  said  wife  ever,  as  an 
Margaret  the  use  of  the  dwelling-house  wherein  he  then  giiDendat^such 
lived,  with  the  appurtenances,  for  her  natural  life ;  after  chapel."    He 
^  her  decease  he  gave  and  devised  the  same  to  the  "®^'f^d  to 
then  minister  of  the  Roman  Catholic  chapel  at  «  ThomoM 

Lawkland  aforesaid,  and  his  successors,  ministers  ^jl^tnson, 

« ^i_  1.       1    i!»  jj«^.       X     minister  of  the 

of  the  same  chapel,  for  ever,  as  an  addition  to  Roman 

^the  stipend  of  such  chapel;  and  he  gave  and  Catholic 

{devised  to  Thomas  Wilkinson,  minister  of  the  f^,^^^  f  ^f?" 
dal,  and  to  his 
Roman  Catholic  chapel  at  Kendal,  and  to  his  successors,  for 
successors,  for  ever,  all  those  his  estates  called  ^^®''»"  othw 
Stock's  Mill,  with  the  cottages  adjoining,  StraZZou;  devised  to  the 
TVee,  with  the  cottages  adjoining,  and  Red  Tree,  with  the  officiating 
cottages  adjoining  (except  the  close  of  land  thereinafter  """T  V"^  ^  ^  ^^ 
devised  to  William  Allen),  with  one  Moss  Dale  in  Craka  Catholic 
Moss,  all  situate  in  the  township  of  Skelsmere,  in  the  ^^^f}^^  ™J" 

parish  o{ Kendal,  in  the  county  of  Westmoreland,  also  one  during  the  terra 

of  seven  years 
next  after  his  decease,"  the  rents  and  profits  of  other  lands. 

Held,  that  these  devises  were  intended  for  the  benefit  of  the 
church,  and  not  of  the  individual  donees  personally,  and  were  void. 
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other  Moss  Dale  in  Doates  Moss,  in  the  parish  of  Orion, 
subject  nevertheless,  and  he  thereby  charged  the  same 
estates,  with  the  payment  of  802.  a  year  to  his  said  wife 
for  her  natural  life,  which  was  to  be  in  lieu  and  satis&c- 
tion  of  all  dower  which  she  might  be  entitled  to  out  of 
his  estates;  and  he  directed  that  the  same  should  be  paid 
to  her  by  two  equal  half-yearly  payments  on  the  days 
therein  mentioned,  with  the  usual  powers  of  distress  in 
case  the  same  should  be  unpaid  by  the  space  of  twenty- 
one  days  after  either  of  the  days  appointed  for  payment 
'  thereof  He  also  gave  to  the  officiating  minister 
of  the  said  Roman  Catholic  chapel  at  Kendal,  tor 
and  during  the  term  of  seven  years  next  after  his 
decease,  the  rents  and  profits  of  all  those  the  said 
testator's  two  allotments  called  Lords  Allotment 
and  Commissioners^  Allotment,  situate  in  the  said 
township  of  Skelsmere. 


c.  i 


There  was  a  residuary  devise  upon  trust  for  sale,  and 
to  apply  the  produce,  with  his  personal  estate,  in  pay- 
ment of  debts,  &c.,  and,  subject  thereto,  for  the  then 
minister  of  the  Roman  Catholic  chapel  aforesaid,  whom 
he  made  his  residuary  devisee. 

The  testator  died  on  the  31st  December,  1843. 


The  Plaintiff  was  thje  heiress-at-law  of  the  testator, 
and  she  sought  by  the  bill,  among  other  things,  to  set 
aside  the  devises  A.,  B.  and  C,  alleging  that  the  legal 
estate  was  outstanding,  and  that  the  deeds  were  in  the 
possession  of  one  of  the  Defendants,  a  trustee  of  the  will, 
and  that  the  Plaintiff  could  not  proceed  at  law.  It  ap- 
peared, in  the  course  of  the  arguments,  that  either  the 
Plaintiff  or  the  Defendants,  the  devisees,  might  proceed 
by  ejectment ;  but  they  elected  to  take  the  decision  of  this 
Court 
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Mr.  Swanstan,  Mr.  Glasse  and  Mr.  8,  Smith  were  for 
the  Plaintiff. 

They  contended  that  the  gifts  must  have  been  in- 
tended for  charitable  purposes.  The  testator  made  his 
will  just  before  his  death.  His  state  of  mind  was^  by 
the  eyidence,  shown  to  be  such  that  he  desired  to  benefit^ 
not  persons^  but  his  church.  The  evidence  showed  no 
tie  or  particular  affection  for  the  claimants,  and  the  very 
word  "successors,"  not  heirs,  showed  that  he  intended 
to  benefit  the  office  and  not  the  person.  [They  cited 
Attomey-Oeneral  v.  Cook  (a),  Grieves  v.  Case  (ft).] 

Mr.  Baily  for  children  of  the  Plaintiff. 

Mr.  Anderson  and  Mr.  Reed,  for  Wilson  the  trustee, 
took  no  part  in  this  particular  question. 

Mr.  Nalder  appeared  for  the  Defendant  Mrs.  Mount, 
also  not  taking  any  part  in  this  discussion. 

Mr.  Teed  and  Mr.  Faber  for  Thcmas  Wilkinson,  the 
devisee  of  B.  and  C. 

The  gifts  to  him  are  valid  gifts.  These  are  not  trusts, 
they  are  legal  devises  to  persons  filling  a  particular  cha- 
racter. In  the  devise  A.  we  take  no  interest,  but  the 
construction  of  it  must  be  the  same  as  of  B.  and  C. 
That  gift  is  not  for  the  congregation,  but  to  the  person 
described ;  so  with  the  gift  to  us,  it  is  to  Wilkinson  and 
his  successors,  that  is,  a  gift  in  fee,  successors  being 
equivalent  to  heirs ;  if  not  good  as  a  fee,  at  any  rate  it  is 
a  good  estate  to  him  for  life.  There  is  nothing  to  show 
any  trust  for  the  chapel.  The  case  oi  Attorney-General 
V.  Cook  does  not  apply ;  Chrieves  v.  Case  is  also  quite  a 
different  case. 
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(a)  2  Ves.  278. 


(6)  1  Ves.  jun.  548, 
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They  cited  Doe  v.  Aldridge  (a) ;  Collinsm  v.  Pater (b) ; 
Attorney- General  v.  Gladstone  (c) ;  ffope  v.  Ibyfor  (d) ; 
Hardacre  v.  iVa«A  (e). 

Mr.  TFtcftaw,  for  the  Attomey-Oeneral^  claimed  in 
respect  of  the  residuary  estate.  He  objected  that  until 
the  accounts  of  the  personal  estate  should  be  taken,  that 
question  could  not  be  properly  considered. 

Mr.  Glasse  was  not  heard  in  reply. 


dOth  March. 


The  Vice-Chancellor  : 

I  have  a  clear  opinion  on  the  three  first  devises,  and 
I  have  also  an  opinion  on  the  fourth  (the  residuary  gift), 
but  as  to  that,  there  must  be  an  account  before  I  can 
decide  it  [His  Honor  then  observed,  that  all  the  devises 
were  of  ordinary  legal  estates,  and  that  either  party  might, 
if  he  thought  fit,  elect  to  have  the  questions  determined 
at  law.  The  parties  elected,  however,  to  abide  by  the 
decision  of  the  Vice-Chancellor;  and  his  Honor  then 
proceeded :]  As  to  the  first,  which  has  been  called  the 
devise  A.,  it  is  a  devise  of  the  land  to  the  then  minister, 
&c.  Now  it  is  clear  to  me  that  this  was  intended  by  the 
testator  as  an  endowment  to  the  office  of  the  minister  of 
that  particular  Roman  Catholic  church.  The  words 
refer  to  the  successors  of  the  minister  in  that  office,  and 
the  testator  adds  that  it  is  for  an  addition  to  the  stipend 
of  the  chapel.  I  have  no  doubt  that,  as  &r  as  regards 
that  devise,  and  if  that  were  the  only  clause,  the  testator 
meant  to  devise  to  the  office  and  not  to  the  person  ;  and. 


(a)  4  Term  R.  26i. 
(6)  SRuss.  &  Myl.  S4L 
(c)  13  Sim.  7. 


(d)  1  Bur.  269. 

(e)  5  Term  Rep.  716, 


CASES    IN    CHANCERY. 


340 


if  there  be  such  a  deyise  m  perpetuity^  that  is  in  the 
nature  of  a  charitable  trust,  and  void  under  the  statute  of 
mortmain. 

As  to  the  next,  the  devise  B.,  that  is  somewhat  differ- 
ent in  language,  but  not  in  substance.  The  word  of 
limitation,  it  is  said,  is  successors,  and  the  primary  and 
ordinary  meaning  of  that  word,  which  is  the  meaning 
which  must  be  attributed  to  it,  in  the  absence  of  anything 
to  show  that  the  testator  intended  to  use  it  in  a  different 
sense,  is  not  heirs,  but  persons  in  succession.  No 
doubt  it  is  possible  for  a  testator  to  use  that  word  in  the 
sense  of  heirs,  but  that  is  not  its  primary  and  usual 
sense.  Now  here  we  have  a  devise  to  Thomas  Wilkinson^ 
minister  of  the  Roman  Catholic  chapel,  and  his  successors. 
I  find  nothing  in  the  context  to  induce  me  to  read  the 
word  successors  in  any  other  sense  than  that  of  successors 
strictly;  on  the  contrary,  the  context  rather  shows  that  it  is 
to  be  so  read ;  he  speaks  of  the  minister  of  a  chapel  and  his 
successors,  that  is,  the  persons  who  should  be  the  minis- 
ters fiUing  that  office  in  succession.  It  appears  to  me  from 
the  whole  scope  of  the  wiU  that  the  testator  had  in  view 
the  endowment  of  two  chapels,  the  one  at  Lawkland,  the 
other  at  Kendal.  But,  irrespectively  of  this  inference  to 
be  drawn  from  the  general  context,  I  should  not  hesitate 
to  say  that,  in  the  particular  devise  B.,  the  testator  meant 
the  devised  estates  to  go  to  the  successors  of  the  first 
devisee  in  the  office,  and  that  there  is  no  gift  in  fee  to 
Wilkinson.  Then  it  is  argued  that,  at  any  rate,  he  took 
a  life  estate,  or  an  estate  so  long  as  he  should  continue 
minister.  Now  it  is  clear  to  me  that,  although  the  tes- 
tator meant  to  designate  Wilkinson  as  the  person  who 
was  to  be  the  first  devisee,  he  was  so  designated,  not  by 
reason  of  any  personal  regard  or  design  of  personal 
bounty,  but  because  the  testator  knew  him  as  the  minister 
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he  named  him  as  the  head  of  the  sucoeBSors.  I  see  no 
reason  for  concluding  that  he  meant  any  personal  benefit 
to  him  irrespectively  of  his  office.  The  interest  given  to 
him  is  the  same  as  that  given  to  his  successors ;  and  I 
think  he  takes  no  estate^  either  for  life,  or  so  long  as  he 
shall  continue  minister. 


As  to  the  third  devise  (C.)^  that,  if  it  stood  alone,  might 
be  more  questionable  ;  but  I  think  on  the  vrhole  it  was 
meant  to  be  a  devise,  not  to  the  then  officiating  minister 
personally,  but  to  the  person  who  should  be  from  time 
to  time,  during  seven  years,  the  minister ;  and  that^  there- 
fore, this  devise  is  also  void. 


On  the  fourth  devise  the  Court  postponed  any  decision 
until  the  accounts  should  be  taken. 
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ATKINSON  V.  ABBOTT.  Re^!^[ 

In  this  case  a  bill  was  filed  in  January,  1855,  by  Mr.  A  solicitor  ob- 

Brackenbury.  as  solicitor  for  the  Plaintiff,  for  an  account  ^\^^  *  '®" 

,  tainer  to  pro- 

of the  estate  of  John  Atkinson,  deceased,  against  Robert  ceed  against 

Abbott  and  John  Stephenson,  the  trustees  and  executors  executors,  who 
A  1 .       .  1 1  had,  after  a  lonir 

^*"«^11-  lapse  of  time, 

neglected  to 

A  motion  was  now  made  on  behalf  of  the  Plaintiff  P''5\®  ^j*®  ^'"' 

and  had  ren- 

against  Mr.  Brackenbury  to  take  the  bill  off  the  file,  on  dered  no  ac- 

the  ground  that  it  was  filed  without  his  authority.  co"n*»  ^o  com- 

pel probate  of 

the  will,  and  to 

The  testator  died  in  1821 ;  the  period  of  distribution  take  such  other 

of  the  property,  which  was  when  the  youngest  child  of  PJ^ceeaings  tor 
r    r     jy  JO  obtaming  an  ac- 

tfae  testator  attained  twenty-one,  arrived  in  1838.     The  count  as  might 

executors  never  proved  the  will,  or  gave  any  account  till  ^  necessary. 
ioc£i      T     *u  *  r  •    Hemstituteda 

1852.     In  that  year,  m  consequence  of  some  communi-  gujj  j^  compel 

cation  between  Mr.  Brackenbury  and  the  Plaintiff  the  probate,  and 

latter  cave  him  a  written  retainer  in  the  following  form :  ^    *'"^    '"  ' 
° °  an  account 

— "  I,  William  Atkinson,  of  Huttofft,  in  the  county  of  which  was  in- 
Lincoln,  do  hereby  appoint  you  my  solicitor,  and  autho-  «wfficient.     He 
rize  and  request  you  to  proceed  against  the  trustees  and  other  steps  for 

executors  of  my  late  father's  will  to  obtain  the  probate  three  years, 
.1         i.        J   .      .  1  1  J.  1  and  then,  with- 

thereof,  and  to  take  such  proceedings  as  may  be  con-  ^^^  further  con- 
sidered expedient  to  obtain  an  account  of  the  trust  pro-  suiting  the 

perty  under  my  said  fether's  will."  jl\?">  ^^^  » 

^     "^  "^  bill  tor  an  ac- 

count ;  he  had 
In  June,  1852,  proceedings,  for  which  Mr.  Bracken-  no  other  au- 
thority than 
that  retainer,  and  the  client  denied  any  parol  authority  to  file  a  bill. 
Held,  that  the  retainer  did  not  justify  the  solicitor,  and  the  bill  was 
dismissed  with  costs,  to  be  paid  by  the  solicitor,  as  in  AUen  v.  Bone, 
4  Beav.  493. 
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bury  employed  a  proctor,  were  taken  in  the  Ecclesiastical 
Court ;  and  in  that  suit  the  executors  took  in  an  account, 
which  account,  it  was  admitted,  was  not  such  an  account 
as  would  have  been  satisfactory  in  this  Court 


In  February,  1853,  the  Ecclesiastical  suit  was  dis- 
missed. 

The  Plaintiff,  however,  in  his  evidence  said,  that  he  was 
perfectly  satisfied  with  the  accounts ;  that  in  fact  he  knew 
his  father's  estate  to  be  insolvent,  and  desired  no  fiurther 
accounts.  With  reference  to  his  intention  in  the  re- 
tainer, he  averred  that  he  meant  to  confine  it  exclusively 
to  the  Ecclesiastical  proceedings,  and  that  he  never 
authorized  the  filing  of  the  bill.  The  Respondent,  in  his 
evidence,  averred  that  the  intention  was  to  retain  him  for 
the  purpose  of  doing  all  that  was  necessary  for  taking 
an  account  of  the  testator's  estate.  It  appeared,  how- 
ever, that  firom  February,  1853,  to  the  filing  of  the  bill 
the  solicitor  never  took  any  step,  and  never  had  any  con- 
sultation with  his  client  on  the  matter. 


Mr.  SelwyUy  for  the  Plaintiff,  now  moved  to  take  the 
bill  off  the  file. 

The  Respondent  must  rest  on  the  written  retainer ;  we 
say  we  never  gave  him  any  parol  retainer  to  file  this 
bill;  and  where  the  evidence  of  the  client  and  the 
solicitor  on  that  point  is  contradictory,  the  solicitor  must 
fail :  Allen  v.  Bone  (a).  Now  the  written  retainer  con- 
templated nothing  but  obtaining  probate  of  the  will,  and 
the  usual  inventory  in  the  Ecclesiastical  Court ;  and  the 
conduct  of  the  parties  shows  that  to  have  been  their 
understanding,  for  when  the  Ecclesiastical  proceedings 
were  at  an  end,  nothing  fiirther  was  done ;  firom  that  time 

{a)  4  Beav.  493. 
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to  this  the  solicitor  took  no  steps^  and  we  never  autho- 
rized him  to  take  any. 

Mr,  Campbell  and  Mr.  -R.  MocrCy  for  Mr.  Bracken'^ 
bury. 

The  question  really  is  the  construction  of  the  re- 
tainer. It  clearly  was  a  general  retainer  as  solicitor  to 
obtain  a  full  account  for  the  Plaintiff  of  the  estate  of 
liis  &ther ;  that  account  could  only  be  obtained  in  this 
Court,  and  therefore  a  bill  was  proper.  Then  why  was 
the  solicitor  not  justified  in  filing  a  bill  ?  Was  he,  not- 
withstanding the  retainer,  fi*om  time  to  time  to  ask  for 
fiirther  instructions  ?  That  is  not  according  to  the  usual 
course  of  practice.  He  did  obtain  probate,  and  a  very 
unsatisfiu:tory  account ;  and  unless  he  proceeded  in  this 
Court  he  could  not  get  a  better  account  Nor  would  he 
have  complied  with  his  duty  under  the  retainer,  "  to  take 
such  proceedings  as  might  be  expedient  to  obtain  an 
account  of  the  trust  property,^  unless  he  filed  a  bill,  the 
process  of  the  Ecclesiastical  Court  being  exhausted  and 
ineffectual  for  the  purpose. 
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Mr.  Selwyn  was  not  called  on  to  reply. 


The  Vice-Chancellor  : 

The  question  is  here,  whether  there  was  a  written 
retainer  to  the  solicitor;  if  not,  has  there  been  any 
acquiescence  on  the  part  of  the  Plaintiff?  On  the  latter 
point  I  am  clearly  of  opinion  there  was  not  sufficient 
acquiescence  to  bind  him,  if  there  was  no  written  retainer. 
The  question  is  then  singly  the  effect  of  the  retainer  of 
the  29th  May,  185S,  and  I  agree  it  must  be  construed 
by  itself;  but  still  it  must  be  construed  with  reference 
to  the  surrounding  circumstances.     Now,  it  is  the  duty 
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of  a  solicitor  to  obtain  a  written  authority  before  he 
commences  a  suit,  and  that  ¥nritten  authority  ought  to 
be  sufficient  and  explicit  It  is  not  sufficient  that  he 
obtain  an  authority  to  take  proceedings  to  get  an  account; 
it  must  be  an  authority  to  institute  a  suit;  I  do  not 
mean  that  it  must  contain  the  precise  words,  but  it  must 
be  in  substance  a  clear  authority  to  institute  a  suit;  and 
a  solicitor  does  not  do  his  duty  if  he  obtains  an  instru- 
ment which  is  vague  and  indefinite,  on  which  he  can 
act  or  not  as  he  likes,  and  say :  "  this  is  an  authority,  and 
whenever  it  suits  my  convenience  I  will  act  on  it** 


Now  what  were  the  circumstances  by  which  the  parties 
were  surrounded  when  the  instrument  was  given.  .The 
testator,  whose  estate  is  sought  to  be  administered,  died 
in  1821.  [His  Honor  referred  to  the  substance  of  the 
will  with  reference  to  the  period  of  distribution.]  At 
the  time  when  this  instrument  was  given,  the  execu- 
tors (improperly  I  will  assume)  had  not  proved  the 
will.  They  do  not  appear  up  to  the  year  1852  to  have 
kept  any  sort  of  account  for  showing  the  state  of  the 
testator^s  estate.  It  was  known  that  no  probate  had 
been  obtained,  and  that  no  account  had  been  rendered ; 
and  in  that  state  of  things  Atkinson  gives  this  retainer 
to  Brackenburyy  and  it  must  be  construed  by  reference 
to  that  state  of  things.  [His  Honor  then  referred  to  the 
retainer.]  Now  it  is  said  that  the  Ecclesiastical  Court 
could  have  nothing  to  do  with  the  administration  of  the 
personal  estate,  and  therefore  that  the  instructions  to 
take  proceedings,  must  mean  taking  proceedings  in  this 
Court  That  may  possibly  be  the  construction  that 
would  be  put  on  it  by  a  professional  man,  but  it  is  cer- 
tainly not  the  construction  that  would  present  itself  to 
the  mind  of  any  unprofessional  person,  at  any  rate  to  the 
mind  of  such  a  person  as  the  Plaintiff,  who,  it  is  stated. 
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is  in  humble  circumstances  and  an  uneducated  man.  But 
if  Brackenbury  meant  that,  he  should  have  taken  care  to 
make  it  unambiguous.  It  is  no  more  than  an  authority 
to  get  the  will  proved  and.  to  obtain  an  account;  if 
Brackenbury  had  applied  to  the  executors,  and  they  had 
rendered  one,  the  terms  of  the  authority  would  have 
been  satisfied ;  and  when  Brackenbury  had  an  account 
rendered  in  the  Ecclesiastical  Court,  and  found  it,  as  it 
clearly  was,  unsatisfactory,  he  never  took  any  further 
steps ;  he  abstained  firom  any  proceedings  of  any  kind 
till  January,  1855,  and,  as  &r  as  appears,  never  had  one 
word  of  consultation  with  his  client  in  which  any  mention 
was  made  of  obtaining  an  account  firom  the  executors 
and  filing  this  bill.  He  has  thus  put  his  own  construc- 
tion on  the  retainar ;  for  if  that  is  not  the  true  construc- 
tion, if  the  construction  was,  that  he  was  to  enforce  an 
account,  he  would  have  been  guilty  of  a  gross  neglect 
of  his  duty  to  his  client,  which  I  will  not  impute  to  him, 
in  delaying  all  proceedings  so  long. 
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I  am  of  opinion  that  there  is  nothing  in  the  retainer 
to  authorize  the  filing  of  this  bill.  If  a  solicitor  rests,  as 
he  ought,  on  a  written  retainer  as  his  authority  for  filing 
a  bill,  he  ought  to  have  it  explicitly  stated.  I  think  this 
retainer  did  not  justify  the  filing  of  the  bill,  and  that 
there  has  been  no  acquiescence  to  bar  the  right  of  the 
Plaintiff  to  object  to  it 


The  bill  was  ordered  to  be  dismissed  on  the  same 
terms  as  in  Allen  v.  Bone. 
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Ward  of  Court. 

Marriage 

Settlement* 

Rectifying 

Deed. 


Proposals  of 
marriage  with 
an  infant  ward 
of  Court  were 
made  six 
months  before 
her  marriage, 


MONEY  V.  MONEY. 

1  HE  material  facts  of  this  case  are  fully  detailed  in 
the  judgment. 

The  bill  was  by  Lady  Money,  formerly  Miss  Taylor^ 

to  reform  a  settlement  made  on  her  marriage  with  Colonel 

not  being  such    Money,  afterwards  Sir  James  Money. 

as  the  Court 

would  approve. 

The  parties  The  principal  question  was,  whether  the  settlement, 

waited  till  her  '^hich  was  made  only  a  few  days  after  Lady  Monef/s 
few  days  after  majority,  she  being,  up  to  the  time  of  attaining  her 
it,  a  settlement  majority,  a  ward  of  Court,  was  bond  fide  her  own  act,  or 

r.?!L««f»?«>^i!^«  the  act  of  her  mother ;  whether  it  was  within  the  juris- 
pursuant  to  new  '  ^^ 

proposals  made  diction  of  the  Court  to  control  it,  and  whether  (if  it  was^ 

a  very  short  j^  ^^^  ^^^y^  ^^  settlement  as  the  Court  would  have  directed? 
time  before  her  .  .         -.  . 

majority.    The  A  minor  question  arose  on  the  construction  of  a  portion 

terms  of  the        of  the  settlement 
settlement  ap- 
peared to  have 
been  pursuant 
to  the  instruc- 
tions, and,  in 
fact,  the  work 
of  the  ward's 
mother,  and 
were  such  as 
the  Court 
would  not  have 
approved. 
Held,  that  the 
jurisdiction  of 
the  Court  over 

the  ward  had  not  ceased,  and  the  settlement  was  rectified,  so  as  to  be 
what  the  Court,  looking  at  the  position  of  the  parties,  would  have 
made. 


On  the  former  question  there  was  rather  unsatis&ctory 
and  insufficient  evidence,  which  is  commented  upon  in 
the  judgment;  the  following  documents  and  evidence 
were  relied  on  in  the  arguments,  and  are  referred  to  in 
the  judgment 

The  exhibit  (A)  was  the  heads  of  agreement  for  a 
settlement  originally  proposed  by  Colonel  Money  on  the 
1st  June,  1811,  about  six  months  before  the  marriage. 
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Mrs.  Cop^  proposes  to  give  her  daughter  so  much  as,  1855. 


Money 


with  what  she  will  be  immediately  entitled  to  under  her 
father's  will,  will  make  up  7,000/.  on  her  marriage,  and         ' '  ^. 
therewith  all  other  money  which  shall  come  to  her  from        Money. 
her  own  relations  during  her  coverture,  to  be  settled  as 
follows: — 

"  The  interest  to  Major  Money  for  life,  then  to  Miss 
Taylor  for  life,  and  after  the  death  of  the  survivor,  the 
capital  to  be  divided  among  the  younger  children  of  the 
marriage,  as  the  parties  shall  jointly,  or  as  the  survivor 
shall  appoint,  and  in  default  of  appointment,  equally ;  and 
in  case  there  shall  be  no  children  of  the  marriage,  the 
capital  to  go  to  the  survivor  of  Major  Money  and  Miss 
Taylor,  Major  Money's  fortune  consists  of  freehold 
estates,  of  which  he  is  tenant  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  under  the  will  of 
James  Money,  Esq.,  of  Possford,  in  the  county  of  Norths 
canpton,  who  died  in  June,  1785,  now  let  on  old  leases, 
at  upwards  of  3,000/.  per  annum,  clear  of  some  annuities 
to  which  the  estates  are  subject** 

The  exhibit  (C)  was  a  modification  of  these  proposals, 
which  was  made  in  December,  1811,  the  marriage  having 
been  postponed  in  consequence  of  the  parties  not  being 
able  to  obtain  the  sanction  of  a  Master  in  Chancery  to 
the  first  proposals. 

It  was  as  follows : — 

"  Anne  Caroline  Taylor's  fortune  to  be  made  up  by 
Major  Ctqfe,  her  father-in-law,  on  her  marriage,  or  as 
soon  after  as  can  be,  with  Lieutenant-Colonel  T.  K, 
Money,  to  7,000/.  to  be  settled  on  herself  and  younger 
child  or  children :  the  interest  of  which  sum  to  be  left 
untouched  for  accumulation,  excepting  the  sum  of  150/. 
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1855.  per  annum  for  her  pin  money.  Also  any  money  or 
monies  that  may  devolve  to  her  at  her  mother*8  deatfai 
and  from  her  own  &mily  connections,  to  be  in  the  same 
manner  settled  on  herself  and  yomiger  child  or  children, 
and  the  interest  to  accmnulate  as  already  specified.  But 
in  the  event  of  her  dying  without  a  daughter,  or  younger 
child  or  children,  then  the  said  sum  of  7,000t,  and  any 
other  money  or  monies  that  may  devolve  to  her  at  her 
mother's  death,  and  from  her  own  &mily  connectioiis,  to 
revert  back  to  her  four  brothers  and  sister  Harriei 
Cordelia,  share  and  share  alike,  at  the  decease  of  Lieu- 
tenant-Colonel T.  K.  Monh/y 

After  the  marriage  a  petition  was  presented  in  a  cause 
to  the  credit  of  which  Miss  Taylor's  fortune  stood,  to 
have  it  paid  out  to  the  trustees.  That  petition  set  forth 
the  settlement,  and  recited  that-under  the  will  <^  Hobert 
Taylor,  and  under  decrees  and  orders  in  a  suit  of  Taylor 
V.  Cape,  Miss  Taylor  was  entitled  to  3,156/.  10s.  4«i  four 
per  cents. ;  and  under  the  will  of  W.  James  limes,  and 
certain  orders  in  a  suit  of  Stenfumse  v.  Mitchell,  to  the 
sum  of  3281.  Os.  9d.,  three  per  cents. ;  it  recited  that  on 
the  treaty  for  the  marriage  it  was  agreed  that  these  sums, 
"  and  such  other  sum  or  sums  of  money  as  she  (MLm 
Taylor)  then  was  or  would  thereafter  become  entitled  to 
under  the  said  first  mentioned  cause  in  respect  of  her 
share  of  the  residuary  estate  of  the  testator,  her  said 
father,  and  the  dividends  and  interest  due  or  to  accrue 
due  thereon,  but  which  had  not  yet  been  ascertained," 
should  be  settled  in  manner  thereinafter  mentioned ;  that 
Jane  Cape  (the  mother)  should  make  up  all  the  said 
sums  to  7,000/.,  and  all  these  sums  were  to  be  held  on 
the  trusts  of  the  settlement. 

The  settlement  then  vested  these  funds  in  the  trustees; 
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hen  there  was  a  covenant  by  Jcaie  Cape  to  make  up  the 
rust  funds  to  7,000/. 

The  first  trust  was  to  raise  and  pay  150Z.  to  Ladyilfon^ 
or  her  separate  use  by  way  of  pin  money ;  it  directed 
hat  the  rest  of  the  income  during  the  life  of  Lady 
Mcfneyy  and  the  whole  after  her  death  during  the  life  of 
lar  husband,  should  accumulate  at  compound  interest; 
f  Lady  Money  survived  her  husband  the  whole  was  for 
ber  for  her  life ;  and  after  the  deaths  of  both  of  them 
^ame  trusts  for  the  younger  children  of  the  marriage. 

If  there  were  no  younger  children  to  take,  the  trusts 
for  accmnulation  were  to  cease  on  the  death  of  the  parent 
first  ^jsxMgj  and  the  whole  income  was  to  go  for  life  to  the 
survivor;  and,  after  the  decease  of  the  survivor,  5002. 
was  to  be  carried  out  of  the  capital,  to  be  at  the  abso- 
hite  disposition  of  Lady  Money  by  will.  In  de&ult  of 
any  such  appointment,  and  subject  thereto,  the  whole  was 
to  go  to  the  brothers  and  sister  of  Lady  Money, 

Then  there  was  a  proviso  for  including  in  the  settle- 
ment any  property  not  otherwise  settled  which  should 
come  in  any  manner  to  Lady  Money  during  her  life,  or 
to  her  husband  in  her  right,  '^  by  deed  or  will,  or  by  the 
ieath  of  her  firiends,  kindred  or  relations,  or  otherwise 
lowsoever.**  Then  came  a  clause  on  which  it  was  neces- 
ary  to  put  a  construction,  called  in  the  judgment  the 
5,000/.  clause.  It  was  as  follows : — "  Provided,  &c., 
hat  when  and  so  soon  as  the  interest,  dividends  and 
juiual  produce  hereby  directed  to  be  accumulated  as 
iforesaid  shall  form  such  an  accumulated  fund  as  toge- 
lier  with  the  said  bank  annuities,  monies  and  personal 
»state  hereby  assigned  by  the  said  C.  Taylor,  and 
together  with  the  said  sum  or  sums  of  money  so  agreed 
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1855.  to  be  brought  into  settlement  by  the  said  Jane  Cape  as 

aforesaid  shall  amount  to  the  sum  of  15,0001.,  or  when 
and  so  soon  as  all  and  singular  the  trust  monies,  stocks, 
Money.  funds,  securities  and  premises  which  shall  be  held  upon 
the  trusts  of  this  present  settlement  shall  amount  to  the 
same  sum  of  15,000/.,  then  and  in  either  of  the  said 
cases  all  and  singular  the  trusts  and  provisions  herein- 
before expressed  and  declared  of  and  concerning  the 
same  bank  annuities,  sum  or  sums  of  money,  trust 
monies,  stocks,  funds,  securities  and  premises,  and  the 
accumulations  of  the  same  respectively  shall  (unless  the 
said  James  Kyrle  Money  and  Anne  Caroline  Taylor 
during  their  joint  lives,  or  the  survivor  of  them  during 
his  or  her  life,  shall  by  any  writing  under  their,  his  or 
her  hands  or  hand  express  a  wish  to  the  contrary)  abso- 
lutely cease,  determine  and  be  void;  and  then  and  in 
such  case  they  the  said  George  Money,  Rowland  Maney^ 
Thomas  Cape  and  William  Ainge,  their  executors,  ad- 
ministrators and  assigns,  shall  from  thenceforth  stand  and 
be  possessed  of  all  the  same  premises,  upon  the  trusts 
and  for  the  intents  and  purposes  hereinafler  expressly 
or  by  reference  declared  of  and  concerning  the  same, 
(that  is  to  say,)  upon  trust  that  they  the  said  Oeorge 
Money,  Rowland  Money,  Thomas  Cape  and  William 
Ainge,  their  executors,  administrators  and  assigns,  do  and 
shall  at  all  times  thereafter  during  the  joint  lives  of  the 
said  James  Kyrle  Money  and  Anne  Caroline  Taylor,  by 
and  out  of  the  interest,  dividends  and  annual  produce 
of  the  said  last-mentioned  trust  monies,  stocks,  fiinds, 
securities  and  premises,  pay  to  the  said  Anne  Caroline 
Taylor  for  her  separate  use  the  like  annual  sum  of  150/. 
as  is  hereinbefore  provided  for  her  by  and  out  of  the 
said  last-mentioned  trust  monies,  stocks,  funds  and  secu- 
rities, and,  subject  thereto,  do  and  shall  during  the  same 
joint  lives  pay  the  residue  of  the  interest,  dividends  and 
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annual  produce  unto  the  said  James  Kyrle  Money  and  1855. 

his  assigns  for  his  and  their  own  use  and  benefit;  and 
from  and  immediately  after  the  decease  of  such  of  them 
the  said  James  Kyrle  Money  and  Anne  Caroline  Taylor^ 
which  shall  first  depart  this  life,  do  and  shall  pay  the 
whole  of  the  interest,  dividends  and  annual  produce  of 
the  same  trust  monies,  stocks,  fiinds  and  securities  unto 
the  survivor  of  them  the  said  James  Kyrle  Money  and 
Anne  Caroline  Taylor  for  and  during  his  or  her  life,  and 
after  the  decease  of  the  survivor  of  them  the  said  James 
Kyrle  Money  and  Anne  Caroline  Taylor  do  and  shall 
stand  and  be  possessed  of  the  said  last-mentioned  trust 
monies,  stocks,  funds,  securities  and  premises,  and  the 
interest,  dividends  and  annual  produce  thereof,  upon 
and  for  such  of  the  same  trusts,  intents  and  purposes, 
and  with,  under  and  subject  to  such  and  the  same  powers, 
provisoes,  agreements  and  directions,  in  all  respects  as 
are  hereinbefore  expressed  and  declared  of  and  concern- 
ing the  said  further  mentioned  trust  monies,  stocks,  funds 
and  securities,  and  the  interest,  dividends  and  annual 
produce  thereof,  or  as  near  thereto  as  the  nature  and 
circumstances  of  the  case  will  admit  of" 

The  principal  Defendants  were  the  surviving  brothers 
and  sister  of  the  Plaintiff,  and  the  representatives  of  one 
of  them,  Robert  Taylor,  who  was  dead,  and  of  another, 
James  William  Taylor,  who  had  become  bankrupt 

The  Solicitor' General  and  Mr.  Letvin  for  the  Plaintiff. 

Mr.  Glasse,  Mr.  Bagshawe  and  Mr.  Southgate  for 
Alexander  Taylor,  one  of  the  brothers,  and  his  wife  and 
children. 

Mr.  Sfjoanston,  Mr.  Baily,  Mr.  Kinglake,  Mr.  Prior, 
Mr.  Freeling,  Mr.  O.  L.  Russell,  Mr.  Speed,  Mr.  Ba- 
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zcUgette,  Mr.  JErskine  and  Mr.  Money  appeared  for 
other  parties. 

The  following  cases  were  cited : — Long  v.  Long  (a), 
Harbidgev,  W6gan{b\  O^Keefev.  C!althorpe{c\  News- 
lead  V.  Searles(d),  Hohson  v.  jP«Tafta(c),  Cave  v. 
Cave{f)y  Blackie  v.  Clark{g\  Leeds  y.  Bamardiston{h\ 
Stevens  v.  Van  Voorst  (i). 


let  May. 
Judgment. 


The  Vice-Chancellor  : 

This  is  a  bill  filed  by  Lady  Money,  the  widow  of  Sir 
James  Money,  to  set  aside  or  to  reform  the  settlement 
made  on  her  marriage  with  Sir  James  Money  in  1811. 
At  the  time  when  the  settlement  was  first  proposed.  Lady 
Money  was  Miss  Taylor,  then  an  in&nt  within  six  months 
of  attaining  her  majority.  She  was  the  daughter  of  Mr. 
Robert  Taylor,  who  died  some  years  before,  and  her 
mother  had  afterwards  married  Colonel  Cape;  and  when 
the  marriage  was  proposed  in  1811,  the  proposal  was 
accepted.  At  that  time  Miss  Taylor  was  entitled  in 
possession  to  3,156/.  10«.  Ad.  four  per  cents,  under  the 
will  of  her  father,  that  sum  standing  in  the  name  of  the 
Accountant' General  in  a  cause  of  Taylor  v.  Cape.  She 
was  also  entitled  to  a  small  sum  of  3281,  under  the  will 
of  Mr.  James  Innes,  standing  in  the  name  of  the  J.e- 
countant' General  in  a  cause  of  Stenhouse  v.  Mitchell; 
and  she  was  entitled  in  reversion  to  one-sixth  of  certain 
sums  of  stock,  which  were  set  apart  in  Taylor  v.  Cope 
to  answer  an  annuity  of  lOOOZ.  a  year  to  her  mother. 
When  the  proposal  of  marriage  was  made  by  Sir  James 


(a)  2  Sim.  &  Stu.  119. 
(6)  5  Hare,  258.- 
(c)  1  Atk.  17. 
(rf)  1  Atk.  227. 
(e)  2  Col.  412. 


(/)  15  Beav.  207. 
(g)  15  Beav.  595. 
(A)  4  Sim.  538. 
(t)  17  Beav.  305. 
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Money,  then  Colonel  Money,  Mrs.  Cape  agreed  to  make 
ip  what  Miss  Taylor  was  entitled  to  in  possession  to  a 
lum  of  7,000/.  In  the  month  of  June,  1811,  a  meeting 
ook  place  between  Colonel  Money,  Mr.  Money  his 
wother,  Mr.  Griffith  his  solicitor,  and  Mr.  Ainge  the 
olicitor  of  Mrs.  Ceq^e;  and  at  that  interview  certain 
leads  of  agreement  were  arranged.  That  docmnent, 
v^hich  was  reduced  into  writing  by  Mr.  Ainge,  was  the 
xhibit  (A) ;  it  is  entitled  "  heads  of  agreement/'  and  is 
18  follows : — [His  Honor  stated  the  agreement  set  out 
n  p.  256.]  It  appears  that  Colonel  Money's  property 
jeing  only  real  estate,  he  did  not  propose  to  make  any 
lettlement;  his  estate  was  limited  to  him  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail ;  Miss  Taylor's 
Tortune  was  therefore  to  be  settled  for  the  younger 
children.  Miss  Taylor  being  at  that  time  a  ward  of 
Court,  it  was  very  properly  considered  by  Mr.  Ainge 
diat  the  concurrence  of  the  Master  should  be  obtained, 
Emd  accordingly,  without  at  that  time  any  formal  inquiry, 
but  rather  with  a  view  as  it  were  to  feel  the  pulse  of  the 
Master,  Mr.  Ainge  attended  him  and  laid  the  proposals 
before  him;  and  probably  it  was  the  exhibit  B,  and 
which  was  in  fact  a  copy  of  the  exhibit  (A)  with  a  few 
immaterial  alterations,  which  was  laid  before  him.  To 
Jiese  proposals  the  Master  objected;  and  his  objections 
rare  communicated  by  Mr.  Ainge  to  Mrs.  Cape  on  the 
ame  day,  viz.  the  12th  of  June.  It  is  not  at  present 
laterial  that  I  should  go  into  the  details  of  the  Master's 
bjections.  On  their  being  communicated  to  Colonel 
Ifoney,  it  was  arranged  that  Mr.  Ainge  and  Colonel 
Ifoney  should  together  attend  the  Master,  to  induce  him 
o  concur  in  the  proposals  ;  and  they  did  attend  him  on 
he  22nd  of  June,  and  he  then  reftised  to  give  his  consent 
\11  this  took  place,  not  under  any  direct  reference,  but 
Qoerely  by  way  of  preliminary  communication  with  the 
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1 855.  Master  to  see  if  he  would  adopt  the  proposals.     On  his 

continuing  to  refuse  his  concurrence,  Colonel  Money  (as 
it  appears  by  an  entry  in  Mr.  Ainge's  book  of  costs)  de- 
termined to  defer  the  marriage  until  December,  when 
Miss  Taylor  would  attain  her  majority,  which  she  would 
do  on  the  19th  of  that  month.  Now  Mrs.  Cape  in  her 
deposition  states  the  arrangement  thus: — "The  Plain- 
ttiflTs  marriage  was  postponed  for  some  few  months,  as  I 
best  recollect,  in  consequence  of  some  diflSculty  as  to  the 
settlement,  as  I  best  recollect ;  it  was  so  postponed,  as  I 
suppose,  by  myself  or  by  Sir  James  Money,  but  at  this 
distance  of  time  I  cannot  recollect  the  particulars  thereof 
At  the  time  when  this  lady  was  examined  she  was  very 
advanced  in  age  and  totally  blind,  and  may  be  concluded 
after  so  great  a  lapse  of  time  to  have  given  her  evidence 
under  some  degree  of  infirmity  of  memory.  In  her  cross- 
examination  she  says,  "It  was  not  arranged  between 
Major  Money  and  myself  and  my  daughter  that  the 
marriage  should  stand  over  till  she  was  twenty-one ;  in 
fact  my  daughter  took  no  part  in  the  business,  but  left 
it  entirely  to  me."  And  fiirther,  "  having  now  heard  a 
passage  read  from  what  is  now  stated  to  be  the  deposition 
of  Lady  Money  in  this  cause,  I  do  adhere  to  my  state- 
ment that  it  was  not  arranged  that  the  marriage  should 
be  postponed  until  Lady  Money  came  of  age  and  she 
could  act  independently  of  the  Court  of  Chancery.  I 
never  heard  anything  of  the  kind ;  my  daughter  left  it 
entirely  to  me."  The  passage  referred  to  in  the  deposi- 
tions of  Lady  Money  is  this : — "  It  was,  as  I  suppose 
arranged  that  as  the  Master  had  rejected  the  said  pro- 
posals that  the  marriage  should  be  postponed  until  I  was 
of  age,  in  order  that  I  could  act  independently  of  his 
consent."  Now  it  is  not  essential,  according  to  the  view 
which  I  take  of  this  case,  to  determine  whether  the 
arrangement,  which  was  the  arrangement  of  all  parties, 
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was  that  the  marriage  should  be  postponed  until  Miss  1855. 

Taylor  should  be  of  age,  or  whether  it  was  thai;  it  should 
be  broken  off.  However,  this  appears  to  me  to  be  pro- 
bable, that  in  Colonel  Money^s  mind  it  was  a  mere  post- 
ponement, and  the  reason  was  that  he  thought,  and  all 
parties  thought,  that  as  long  as  Miss  Taylor  was  under 
age  she  required  the  assent  of  the  Master ;  and  that  as 
they  all  incorrectly  thought  that  on  her  attaining  her 
age  her  property  might  immediately  be  disposed  of  as 
she  thought  fit,  it  was  a  mere  postponement  This 
at  any  rate  we  have, — that  within  a  few  days  before 
her  majority  the  negociations  for  the  settlement  were 
renewed,  as  far  as  any  express  date  appears,  on  the 
14th  of  December,  1811,  five  days  only  brfore  the  date 
of  Miss  Taylor's  majority.  On  that  day  there  was  a 
meeting  of  Mrs.  Ccq>€  and  Mr.  Ainye,  and  at  that  meeting 
I  document  containing  nearly  the  same  proposals,  with, 
'lowever,  some  modifications,  was  drawn  out  by  Mrs. 
"^Jape  in  her  own  handwriting.  This  was  the  exhibit  (C). 
His  Honor  observed  on  the  alteration,  making  the  ulti- 
late  limitation  in  faYour  of  the  brothers  and  sisters, 
istead  of  being  in  favour  of  the  husband.] 

Those  proposals  having  been  so  arranged,  the  next 
ocument  to  which  I  advert  is  a  letter  dated  on  the  15th 
)ecember,  1811,  firom  Mrs.  Cape  to  Mr.  Ainge.  I  do 
ot  know  that  in  this  letter,  however,  there  is  anything 
ery  material.  Mr.  Ainge  then  had  the  settlement  pre- 
lared  firom  instructions  fi-om  Mrs.  Cape,  and  on  the  17th 
December  he  received  the  draft  from  counsel ;  on  the 
.8th  the  draft  was  sent  to  Mrs.  Cape,  and  in  a  letter  of 
he  same  date  her  observations  on  the  settlement  are 
nade.  That  letter  is  also  not  very  important.  The 
lettlement  received  some  alterations  by  Mrs.  Cape,  and 
cm  the  S6th  it  was  executed,  and  on  the  27  th  the  marriage 
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took  place.   Now  one  thing  is  perfectly  clear^  that  through- 
out, the  whole  arrangement  was  managed  by  Mrs.  Cape; 
I  do  not  mean  without  any  communication  with  her 
daughter ;  but  that  Miss  Taylor  was  not  called  upon  to 
exercise  any  judgment  is  clear;  Mr.  Ainge  never  con- 
ferred with  her  in  the  matter,  and  I  must  come  to  the 
conclusion  that  it  was  the  mother's  aettlement,  that  is, 
made  under  her  direction  and  control.     If  Miss  Taylor 
exercised  any  vohtion  at  all,  it  was  merely  submissive. 
The  marriage  having  thus  taken  place  on  the  S7th  De- 
cember, on  the  17th  March,  181^,  a  petition  was  pre- 
sented in  the  cause  of  Taylor  v.  Cape  by  Colonel  and 
Mrs.  Money  and  the  trustees  of  their  settlement     The 
settlement  was  fully  and  correctly  stated  in  the  petition. 
There   is   indeed  no  suggestion  of  any  concealment; 
and  the  petition  prayed  for  a  transfer  of  Miss  Taylor's 
funds  to  the  trustees.    The  petition  was  answered  to  be 
heard  on  the  18th  at  the  Rolls  at  nine  in  the  morning. 
Now  we  all  know  that  at  that  time  the  practice  of  the 
Rolls  was   this, — it  was  the  constant  practice  of  the 
Master  of  the  Rolls  to  sit  in  the  morning  from  nine  to 
ten  to  hear  consent  petitions,  and  there  was  no  discus- 
sion upon  them.     In  this  case  it  appears  briefs  for  the 
petition  were  delivered  to  Mr.  Richards  and  Mr.  Ainge, 
and  another  brief  to  another  counsel  for  the  Respondent ; 
and  it  appears  that  the  cause  then  coming  on  on  further 
directions,  the  further  directions  and  the  petition  were 
heard  together,  and  an  endorsement  on  the  brief  shows 
that  they  stood  in  the  consent  paper  for  the  18th.     I 
refer  to  that  to  show  that  there  was  no  discussion,  that 
the  matter  passed  as  one  to  which  all  parties  consented, 
and  on  the  further  directions  and  petition  an  order  was 
made  which  was   by  consent  of  all  parties.      I  need 
scarcely  add  that  the  petition  was  in  feet  the  petition  of 
Colonel  Money  and  the  trustees,  and  that  whatever  rights 
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Mrs.  Money  had,  they  could  not  be  a£fected  by^the  order. 
In  1843  Colonel  M(mey  died;  he  had  in  the  interval 
become  Sir  James  Manjey ;  there  was  no  issue  of  the 
marriage.  Sir  James  Money  by  his  will  gave  a  portion 
of  his  residuary  personal  estate  to  his  widow,  a  consider- 
able portion,  amounting  to  upwards  of  ^,000/.  Lady 
Money  now,  that  is  in  November,  1851,  files  this  bill, 
seeking  to  have  the  settlement  set  aside,  or  to  have  it 
reformed  and  made  such  as  it  ought  to  have  been. 


1855. 


Now  it  is  necessary  in  the  first  instance  to  consider  the 
construction  of  the  settlement  with  reference  to  a  clause 
which  comes  at  the  end,  and  which  I  will  call  the  15,000Z. 
clause ;  and  in  ordor  to  luiderstand  that  clause,  it  is  ne- 
cessary to  consider  the  general  scope  of  the  settlement 
[His  Honor  then  referred  to  all  the  principal  clauses, 
observing,  that  throughout  it  was  drawn  in  a  manner 
reflecting  the  greatest  discredit  on  the  skill  of  the  con* 
veyancer  who  drew  it;  that  in  fiict  it  appeared  to  be 
drawn  by  a  person  ignorant  even  of  the  rudiments  of 
conveyancing.  He  then  proceeded  thus :]  I  now  come 
to  the  clause  on  which  I  am  called  upon  to  put  a  con- 
struction ;  and  all  I  can  say  is,  that  as  to  the  intention 
of  it  I  cannot  say  that  I  am  unable  to  arrive  at  a  probable 
inference ;  but,  after  considering  it,  I  confess  that  there  is 
such  a  mass  of  incomprehensible  sentences,  such  a  con- 
tinual reference  to  the  premises  last  mentioned,  the  pre- 
mises first  mentioned,  the  premises  after  mentioned,  in 
fact  such  a  jumble  of  the  trust  premises,  that  I  have  the 
greatest  difficulty  in  arriving  at  any  satis&ctory  conclu- 
sion as  to  what  was  the  real  intention  of  the  parties ;  to 
say  what  it  was  positively  is  impossible. 


The  Plaintifi^s  contention  is  this :  that  whenever  by 
accumulation  of  income,  or  by  accession  of  fortune,  the 
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1855.  sum  should  amount  to  15,000/.  in  possession,  then  there 

v-  is  to  be  a  cesser  of  all  trusts  except  as  to  the  ISflOOL,  not 

ff,  only  as  to  accumulation,  but  that  no  sums  accruing  there- 

Money.        after  to  Lady  Money  should  be  made  subject  to  the  settle- 
ment    Now  it  is  clear  that  the  ISflOOL  clause  either 
meant  that,  or  it  meant  only  that  whenever  there  was 
15,000/.  there  was  to  be  no  further  accumulation,  and 
Colonel  Money  was  to  enjoy  the  income ;  it  meant  one  or 
the  other,  or  both  of  these  objects.     At  any  rate  it  meant 
that  if  Colonel  Money  was  living  he  was  to  have  the 
income  of  the  15,000/.,  but  did  it  mean  that  beyond  that 
any  accession  of  property  coming  to  Lady  Money  was 
to  go  as  if  there  were  no  settlement  ?    Two  observations 
occur  upon  this ;  first,  if  the  object  of  the  clause  was 
merely  that  whenever  there  was  15,000^  there  was  to  be 
no  further  accumulation  of  income,  it  is  impossible  to 
conceive  why  that  should  be  worked  out  by  declaring  a 
cesser  of  all  trusts  and  recreating  new  trusts  as  to  the 
15,000/.,  except  that,  looking  at  the  extraordinary  way  in 
which  this  settlement  is  drawn,  nothing  seems  impossible. 
And  further,  it  is  to  be  observed,  that  what  is  provided 
for  is  an  event  which  might  happen  either  in  or  afler  the 
lifetime  of  Colonel  Money.     Now  when  we  see  that  the 
provision  is  that  during  the  joint  lives,  or  during  the  life 
of  the  survivor,  this  clause  is  to  come  into  operation,  it 
appears  to  me  that  the  parties  could  not  have  been  in- 
tending to  limit  its  eflect  to  what  could  only  happen  in 
the  lifetime  of  Colonel  Money.     The  inference  is  that 
they  intended  to  provide  for  the  cesser  of  the  trusts  alto- 
gether, not  merely  for  the  purpose  of  providing  for  a 
cesser  of  accumulation,  but  for  providing  that  after  there 
should  be   15,000/.  realized  there  should  be  no  trust 
affecting  any  further  property.     However,  in  the  view 
which  I  take  of  this  case,  it  is  not  necessary  for  me  to 
give  a  positive  opinion  on  this  clause ;  if  it  were  neces- 
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sary  I  should,  I  think,  conclude  that  the  intention  was  to 
exclude  from  the  settlement  all  beyond  15,000/.  I  think 
that  on  other  grounds  this  settlement  cannot  as  to  its 
whole  extent  stand. 


1855. 


Money 

V. 

Money. 


It  is  evident  that  the  parties,  including  Mr.  Ainge, 
(and  I  observe  that  Colonel  Money  does  not  seem  to  have 
interfered,  except  quite  at  the  commencement,)  appear  to 
have  considered,  and  it  is  not  an  uncommon  notion  even 
now,  that  the  moment  a  ward  of  the  Court  attains  her 
majority  and  marries,  that,  under  any  circumstances,  her 
property  will  as  a  matter  of  course  go  according  to  the 
settlement  which  she  then  chooses  to  make.  On  this 
subject  I  have  been  referred  to  two  cases,  Long  v.  Long{a)y 
and  Austen  v.  HdUey,  in  a  note  in  the  same  book  (p) ; 
both  these  cases  show  that  this  Court  retains  a  certain 
degree  of  control  over  the  property,  where  there  has  been 
a  marriage  of  one  who  was  a  ward  of  Court,  and  she  has 
property  under  the  jurisdiction  of  the  Court.  Austen  v. 
Halsey  is  most  particularly  applicable  to  this  case.  [His 
Honor  reviewed  the  circumstances  of  that  case.]  Now 
nothing  can  be  more  express  than  that  case,  and  if  here 
Miss  Taylor  had  been  examined  on  the  petition  as  she 
ought  to  have  been,  the  judge  would  have  taken  care  to 
see  that  she  ftdly  understood  the  effect  of  the  whole  settle- 
ment ;  that  nothing  whatever  could  at  any  time  come  to 
her ;  so  that  if  she  were  left  a  young  widow,  and  wished  to 
remarry,  she  would  never  have  a  right  to  settle  anything. 
If,  understanding  all  that,  she  had  said  she  desired  it  so, 
the  Court  would  of  course  have  taken  her  consent  But 
that  was  not  done ;  and  it  appears  to  me  that  by  reason 
of  its  not  having  been  done  this  settlement  cannot  remain 
as  it  is.  [His  Honor  then  referred  to  several  objections 
to  the  settlement,  particularly  to  this,  that  as  Colonel 
(a)  2  Sim.  &  Stu.  119.  (6)  Page  123. 
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Money  was  settling  nothing,  everything  ought  to  have 
been  settled  for  the  benefit  of  Mrs*  Money  and  her  chil- 
dren, including  the  children  of  any  fiiture  as  well  as  of 
that  marriage.  He  then  proceeded :]  Now  in  the  ordinary 
course  it  would  be  referred  to  Chambers  to  consider 
what  would  be  a  proper  setdement;  but  I  do  not  think 
it  now  necessary  to  do  so,  because  having  read  the  whole 
matter  before,  me  I  can  myself  see  what  would  be  a 
proper  settlement;  and  this,  at  all  events,  is  proper;  that 
in  the  events  that  have  happened,  the  property,  so  far  as 
it  is  property  coming  from  Lady  Money ^  excluding  that 
which  was  brought  into  settlement  by  Mrs,  Cape  to  make 
it  up  to  7,000/.,  should  now  belong  absolutely  to  Lady 
Money.  There  must  be  an  inquiry  how  much  of  the 
funds  now  in  the  hands  of  the  trustees  arose  firom  pro« 
perty  contributed  by  Mrs.  Cape ;  and  as  whatever  she 
brought  in  she  had  a  right  to  settle  as  she  thought  fit, 
as  to  that  I  shall  not  disturb  the  settlement  [His  Honor 
then  observed  upon  some  of  the  arguments  m^d  by  the 
Defendant,  particularly  the  one  addressed  to  the  length 
of  time  which  had  elapsed ;  and  reviewing  the  evidence 
stated  his  opinion  that  he  did  not  think  there  was  any 
acquiescence  which  could  bar  Lady  Money^s  right] 


The  declaration  was,  that  the  settlement  should,  so  fiur 
as  it  related  to  property  coming  fi'om  Lady  Money,  and  so 
far  as  it  settled  all  that  might  accrue,  should  be  reformed, 
and  that  Lady  Money  was  entitled  absolutely  to  all  that 
portion  of  the  property ;  and  an  inquiry  was  directed  to 
ascertain  how  much  of  the  property  arose  firom  any  c<m- 
tribution  by  Mrs.  Cccpe,  and  as  to  that  the  settlement 
was  declared  valid  and  binding. 
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24th  May. 

Sureties^ 
Contribution. 

HITCHMAN  V.  STEWART.  ^"^^J^^' 

X  HE  bill  was  filed  in  this  case  by  Joseph  Hitchman,  When  one  of 
against  John  Stewart,  Frederick  Priest,  Alfred  Suter,  several  sureties 
William  Chreen,  WUliam  Johnson  and  Frederick  Green,    princ^  debt 

and  some  of 
The  Plaintiff  was,  together  with  W.  Johnson,  F.  Green,  Jj^  1^^?? 
A.  Suter  and  Fanny  Stewart,  deceased,  whose  represen-  he  is  entitleid  as 
tatives  were  the  Defendants  Stewart  and  Priest,  one  of  the  ®g^°*^  *^®    . 
sureties  of  W,  Green,  for  securing  his  due  performance  of  to  be  repaid 
his  duty  as  a  collector  of  taxes.     W,  Chreen,  the  principal  their  numerical 
debtor,  &iled  in  the  performance  of  the  obligations,  and  J^g^J^  ^ Jj 
the  sureties  became  liable,  and  the  Plaintiff  was  called  with  interest 

upon  to  pay,  and  did  pay,  the  amoimt  due  firom  him.         "i^*"  ^^  nme 
^  ^  ^  ^  -^  of  payment,  al- 

though the  in- 
The  bill  was  filed  to  have  contribution  against  the  strument  does 

representatives  of  F.  Stewart  and  against  A.  Suter  only,  express  in- 
alleging  that  W.  Chreen,  W.  Johnson  and  F.  Green  were  demnity 

insolvent  ?^,*«  ^^  ^«"y 

mterest  as  on 

a  specialty. 

The  answer  of  Stewart  and  Suter  suggested  that  they  ^°^  the  in- 

solvent  sureties 
were  not  insolvent,  and  required  that  they  should  be  ^.^^  ^^y  ^gj^ 

made  parties,  and  they  were  made  parties.  own  costs  of 

being  brought 
before  the 
It  subsequently  turned  out  that  the  allegations  of  the  Court  to  the 

bill  were  so  fiur  correct  that  W.  Green,  the  principal  ^^^  hearing  of 

debtor,  and  F,  Green  were  insolvent,  and  the  certificate 

of  the  Chief  Clerk  on  the  inquiries  directed,  foimd  that 

W.  Johnson  was  not  able  to  pay  anything  except  his  own 

costs  and  40/.     The  Defendants  Stewart,  Priest  and 

Suter  had  disputed  the  right  of  the  Plaintiff  altogether, 


272 


CASES    IN   CHANCERY. 


1855. 


HiTCHMAN 

Stewart. 


on  which  point  the  decision  of  the  Court  was  against 
them  ;  and  the  only  questions  now  to  be  determined  on 
further  directions  were,  whether  the  Plaintiff  was  entitled 
to  interest,  which  he  claimed,  at  4/.  per  cent,  on  the 
monies  paid  by  him,  from  those  of  the  co-sureties  who 
could  refund  their  shares ;  and  how  the  costs,  particularly 
of  the  insolvent  co-sureties  who  were  before  the  Court, 
were  to  be  dealt  with  ? 


Mr.  Cooper  and  Mr.  Tripp  for  the  Plaintiff. 

This  suit  was  rendered  necessary  by  the  insolvency  of 
some  of  the  Defendants ;  an  action  cannot  be  brought  by 
one  surety  against  one  of  his  co-sureties,  where  there  are 
several,  for  more  than  his  aliquot  share :  CoweU  v.  Ed- 
wards {a\  Peter  v.  Rich  (J),  Brown  v.  Lee  (c).  If  we 
show  that  some  of  the  parties  liable  are  insolvent,  they 
are  not  necessary  parties  ;  and  we  may  recover  against 
those  who  are  solvent  alone.  The  Defendant  Stewart 
insisted  that  the  parties  alleged  by  our  bill  to  be  in- 
solvent were  not  so;  we  were,  therefore,  obliged  to 
make  them  parties.  We  did  so,  and  showed  by  the 
evidence  that  they  were  insolvent  The  whole  costs  of 
the  suit  must  therefore  be  paid  by  the  solvent  Defend- 
ant who  forced  us  to  make  the  others  parties.  We  are 
also  entitled  to  interest  on  what  we  have  paid:  Lawson  v. 
Wright  (d). 

Mr.  Lewin  for  the  representatives  of  Mrs.  Stewart  the 
solvent  surety. 

All  the  sureties  must  be  parties.    The  Plaintiff  alleges 
that  all  of  the  co-sureties  were  insolvent;  that  is  not 


(a)  2  Bos.  &  Pull.  268. 

(b)  1  Rep.  in  Chanc.  19. 


(c)  6  Barn.  &  Cress.  689. 
(rf)  1  Cox,  275. 
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down.  A.  Suter  and  W.  Johnson  are  both  solvent,  at 
jast  Johnson  is  to  the  extent  of  paying  40/. ;  my  cHent, 
lerefore,  was  right  in  requiring  these  persons  to  be 
mde  parties.  But,  independently  of  solvency  or  in- 
olvency,  they  ought  to  be  parties.  This  is  not  like  the 
ase  of  a  deceased  surety ;  these  persons  are  living  ;  it  is 
npossible  to  say  they  never  can  pay.  The  Plaintiff, 
berefore,  has  a  right  to  a  decree  against  all ;  Lawson  v. 
Vright{a)  is  an  authority  for  this;  so  is  Clements  v. 
Langley  (J). 


1855. 

HiTCHMAN 

Stewart. 


But  even  if  they  are  improper  parties,  that  is  the 
business  of  the  Plaintiff  and  not  ours ;  he  is  to  decide 
yr  himself  If  he  makes  them  parties  improperly,  though 
re  suggested  it,  that  does  not  free  him  from  the  liability 
D  exercise  a  sound  discretion.  The  Plaintiff  only  prays 
elief  against  Stewart  and  Suter ;  the  others,  therefore, 
re  not  made  parties  for  any  substantial  purpose.  But 
r  the  Court  will  decree  against  them  on  the  prayer  of 
eneral  relief,  then  they  are  proper  parties ;  and,  diere- 
>re,  wCy  at  any  rate,  ought  not  to  pay  their  costs.  They 
list  pay  their  own  costs,  or  the  Plaintiff  must  pay  them. 
»n  the  question  of  interest,  there  is  no  case  on  the  sub- 
ct  but  that  in  Cox,  Lawson  v.  Wrighty  and  there  it  was 
Dt  argued ;  on  general  principles,  interest  ought  not  to 
B  given  unless  there  is  a  special  indemnity  between  the 
3-sureties ;  there  is  no  implied  indemnity ;  at  least  there 

no  authority  for  such  a  proposition. 

Mr.  Pearson^  for  TF.  Chreen  the  principal  debtor,  who 
<a3  wholly  insolvent 

1  am  entitled  to  my  costs  from  the  Plaintiff.  The 
^h  Order  of  1841  gives  me  my  costs,  unless  the  Court 


Cca)  1  Cox,  275. 

V'OL.  III. 


(6)  5  Barn.  &  Add.  372. 
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otherwise  directs ;  the  Court  will  only  direct  otherwise 
on  special  circumstances.  It  is  said  I  was  a  necessary 
party ;  but  if  I  was,  that  does  not  take  away  my  right 
to  costs.  [He  referred  also  to  the  23rd  and  26th  Orders 
of  1841.]  The  Plaintiff  ought  not  to  have  requested 
me  to  appear  to  answer.  He  seeks  no  relief  against  me, 
nor  any  discovery. 

Secondly,  I  was  not  a  necessary  party.  [He  cited 
Madox  V.  Jackson  (a) ;  Collins  v.  Chiffith  (b)J]  So  in 
this  case  it  is  a  joint  and  several  obligation :  Angerstein 
V.  Clarke  (c). 

Mr.  Pearse  Peachey  appeared  for  another  co-surety ; 
he  cited  Cockbum  v.  Thonqpson  (d)  and  Bland  v. 
Winter  (e).  The  latter  case  refers  only  to  the  principal 
debtor,  and  does  not  touch  the  case  before  Lord  EUUm ; 
it  decides  only  that  the  principal  was  a  proper  party. 
The  co-sureties  were  not  [Petre  v.  Duncombe{f) 
also  cited.] 

Mr,  Hardy,  for  the  Defendant  Johnson^  who   haJ 
compromised  by  pa3dng  40^,  took  no  part  in  the  argu — 
ment 

Mr.  Cooper  in  reply. 


The  Vice-Chancellor  : 

The  two  questions  in  this  case  are,  as  to  the  right 
of  the  Plaintiff  to  interest ;  and  as  to  the  costs.  Now, 
the  case  of  Lawson  v.  Wright  appears  to  me  to  be  in 
point  on  both  questions ;  that  is,  precisely  in  point  on 


(a)  3  Atk.  405. 
(6)  2  P.  Wins.  312. 

(c)  3  Swanst.  147,  notes. 

(d)  16  Ves.  321. 


{e)  1  Sim.  &  Stu.  246. 
(/)  2  Lown.,  Max.  &  Pol. 
Pract.  Cas.  107. 
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question  of  interest,  and  it  bears  on  the  question  of 
s. 
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First,  as  to  the  question  of  interest, — the  Plaintiff 
has  paid,  under  his  liability  as  surety,  a  sum  of  800/. ; 
there  is  no  question  but  that  he  is  entitled  to  contribu- 
tion from  each  of  the  other  four  sureties,  one-iifith  of  the 
amount  paid,  that  is,  if  all  were  able  to  pay.  But 
F.  Green  is  quite  unable.  Therefore,  the  Plaintiff  has 
a  right  to  recover  from  each  of  the  otlier  three,  one-fourth 
of  the  sum  paid  by  him  ;  then  is  he  entitled  not  only  to 
the  principal,  but  to  interest  from  the  time  when  the 
payment  was  made  ?  The  case  of  Peter  v.  Rich  does 
not  appear  to  me  to  apply ;  it  only  decides  that  when  a 
surety  makes  a  payment,  part  of  which  consists  of  prin- 
cipal and  part  of  interest,  he  is  entitled  to  recover  all 
that  he  has  paid. 

Petre  v.  Duncombe,  in  the  second  volume  of  Lowndes^ 
Maxioell  and  Pollock's  Practice  Cases,  is  to  a  certain 
extent  in  point;  but  in  that  case  there  was  an  actual 
indemnity  given  by  the  Defendant  to  the  Plaintiff;  and 
there  it  was  held  that  the  indemnity  carried  with  it  in- 
terest Here  there  is  no  actual  indemnity ;  but  Lawson 
v.  Wright  appears  to  me  to  be  on  this  point  on  all  fours 
with  this  case.  Now  that  decision  appears  to  me  to  be 
in  the  interests  of  justice,  and  I  find  no  decision  against 
it  It  appears  to  me  that  it  is  just  that  when  several 
persons  concur  in  being  sureties  for  a  principal  debtor, 
whatever  view  a  Court  of  Law  may  take,  on  which  I  give 
no  opinion,  a  Court  of  Equity  will  take  this  view,  that 
there  is  among  them  all  an  implied  agreement  to  indem- 
nify each  other ;  each  agrees  that,  as  among  them,  he  will 
bear  his  aliquot  part  of  the  debt,  and  on  that  principle  it 
is  I  think  that  Lawson  v.  Wright  must  have  been  decided; 

Y  2 
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\H55.  finding  that  decision,  and  finding  it  founded  on  what  I 

jj^^^'^'^        think  a  sound  equity, and  no  decision  against  it, I  cannot 

i;.  do  better  than  to  follow  it ;  and  I  am  of  opinion,  there- 

Stewart.       fore,  that  the  Plaintiff  is  entitled  to  interest  on  what  he 

has  paid. 

On  the  question  of  costs, — so  fiur  as  the  costs  have 
been  occasioned  by  the  contention  of  the  representatives 
of  Mrs.  Stewart  against  the  claim  of  the  Plaintiff  alto- 
gether, the  Plaintiff  must  have  those  costs.  Then  as  to 
the  general  costs  of  the  suit  ultra  those  costs: — This  is 
a  case  not  like  Lawson  v.  Wright,  where  there  were  only 
two  sureties,  each  solvent ;  here  there  were  five  of  them, 
sureties,  and  some  of  them  turn  out  to  be  insolvent  It 
appears  to  me  that  this  is  a  case  in  which  it  would  have 
been  impossible  to  find  out  what  each  surety  was  liable 
to  pay,  without  coming  into  equity.  This  is  a  case  in 
which  the  Plaintiff,  on  the  one  hand,  is  obliged  to  come 
into  equity  to  ascertain  what  is  due  fi*om  each,  and^  on 
the  other  hand,  the  Defendants  could  not  have  their 
liabilities  determined  without  inquiry ;  and,  therefore,  as 
to  that  part  of  the  costs  of  the  suit,  neither  Defendant 
nor  Plaintiff  ought  to  have  costs,  but  each  party  must  bear 
his  own.  Therefore  the  Plaintiff  and  the  representatives 
of  Stewart  and  Suter  will  pay  their  own  costs.  As  to 
F.  Green,  one  of  the  co-sureties,  an  oflfer  was  made  at  the 
hearing  to  have  an  inquiry  whether  he  was  able  to  pay, 
and  that  was  declined ;  I  must  assume,  then,  that  he  was 
altogether  insolvent,  and  then  the  question  is,  whether  he 
has  now  a  right  to  say  he  ought  not  to  be  brought  here, 
that  it  was  unnecessary  and  improper  that  he  should  be 
brought  here,  and  that  the  Plaintiff  mnst  pay  his  costs. 
Now  it  appears  to  me  impossible  to  say  that  is  so  with 
regard  to  a  party  liable  to  pay  one-fifth ;  he  cannot  be 
allowed  to  say,  '*  I  cannot  pay  anything,  and  therefore 
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you  had  no  business  to  bring  me  here,  or  to  trouble  me ;" 
all  I  can  do  is  not  to  make  him  pay  costs ;  but  I  will  not 
give  him  costs;  he  must  pay  his  own  costs.  Then  as 
to  W.  Grreen,  his  case  is  even  stronger  than  that  of 
F.  Crreen;  he  clearly  was  not  an  improper  party;  the 
Plaintiff  might,  it  is  true,  have  dispensed  with  him,  but 
then  he  must  have  proved  his  insolvency  in  the  cause. 


1855. 


HiTCHMAN 
P. 

Stewart. 


His  Honor  again  referred  to  Lawson  v.  Wriffht  on 
this  point,  observing  that  that  case  was,  as  to  the  principal 
debtor,  on  all  fours  with  the  present  case. 


1855: 

26th  and  28th 

May. 


GARNER  V.  MOORE. 


Executors. 

1  HIS  case  came  on  on  the  hearing  of  a  supplemental  An  executor, 
suit,  seeking  to  charge  Dr.  Moore,  the  executor  of  one  without  a  spe- 
Holditchy  with  the  loss  arising  from  the  dropping  of  a  applied  the  tes- 

policy  on  the  life  of  Ferroll,  a  debtor  of  Holditch.  tator's  assets 

for  several 
years  in  in- 

Holditch,  the  testator,  died  in  1845.    Ferroll,  being  «»"ng  jj^e  life 
indebted  to  him  in  a  considerable  sum,  secured  part  of  it  (^^  estate.    He 
during  HolditcKs  life  by  a  promissory  note  and  a  policy  then  dropped 
of  insurance  in  the  Globe  Office.   None  of  the  premiums  ^^^  consultinir " 
appeared  to  have  been  paid  by  Ferroll,  but  the  policy  the  parties 
was   kept    up    by  Holditch.      After  HolditcKs  death,  beneficially  in- 

terested    and 

Ferroll  continued  wholly  unable  to  pay  the  debt  or  any  without  apply- 
considerable  part  of  it ;  but  some  time  in  1847  remitted  >ng  for  'he  di- 
a  small  sum  of  84Z.  to  the  agent  of  Dr.  Moore,  then  the  CouTin  atuit 

surviving  and  sole  acting  executor  of  Holditch  ;  and  on  for  administra- 
tion of  the 
estate  then  pending : — Held,  that  he  was  liable  for  the  whole  sura 
which  would  have  been  recovered  if  he  had  kept  up  the  policy. 
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the  suggestion  of  FerrolFs  agent,  this  sum  was  applied  by 
Dr.  Moore,  together  with  15Z.  more  out  of  the  testator's 
assets,  in  effecting  a  furth^  policy  for  2,500^,  for  seven 
years,  on  FerroUs  life,  in  the  Medical  and  Clerical  Life 
Assurance  OflSce,  of  which  Moore  was  a  director.  Dr. 
Moore  having  required  Ferroll,  without  effect,  to  pay  the 
second  premium,  paid  it  out  of  the  testator*s  assets,  and 
so  continued  to  keep  on  foot  the  policy  for  three  years. 


In  the  meantime  a  suit  (the  original  suit,  to  which  the 
present  one  was  supplemental)  had  been  instituted  by  the 
parties  beneficially  interested  in  HolditcKs  estate  for  the 
administration  of  it,  and  to  that  suit  Dr.  Moore  was  a 
party.  On  the  fourth  premium  on  the  policy  becoming 
due,  Dr.  Moore  did  not  consult  the  cestuis  que  trustent,  nor 
did  he  make  any  application  to  the  Court,  but  left  the 
premium  unpaid  and  dropped  the  policy,  and  shortly  after- 
wards Ferroll  died,  within  the  seven  years.  This  bill 
was  now  filed  to  charge  Dr.  Moore  with  the  loss  of  the 
money  which  would  have  been  recoverable  firom  the 
insurance  office  if  the  policy  had  been,  as  the  Plaintiff 
contended  it  ought  to  have  been,  kept  up.  Dr.  Moore^s 
defence  was,  partly,  that  the  Plaintiff  knew  by  himself  or 
by  his  solicitor  all  through,  that  the  policy  was  dropped, 
and  concurred  in  it  This  the  Plaintiff  denied,  and  there 
was  much  evidence  on  the  subject,  the  result  of  which 
was,  in  the  opinion  of  the  Court,  that  the  Plaintiff  was 
not  a  concurring  party  in  the  dropping  of  the  policy. 
The  defence  was,  also,  that  the  premiums  paid  by  the 
executor  having  been  allowed  in  the  suit,  and  the  sche- 
dules to  Dr.  Moore^s  answer  and  other  documents  con- 
taining references  to  the  policy  and  the  premiums,  the 
Plaintiff  must  have  known  what  the  whole  transaction 
was,  or  was  at  any  rate  so  far  put  upon  inquiry,  that  he 
was  now  precluded  from  relief  in  the  supplemental  suit 
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The  remaining  material  facts  will  be  found  stated  in 
the  judgment 

Dr.  Moore,  in  his  answer,  and  afterwards  before  the 
Master,  gave  as  his  reason  for  dropping  the  policy,  that, 
on  investigation  of  the  assets,  it  turned  out  that  there 
were  such  heavy  losses  idling  on  the  testator's  estate, 
that  it  was  much  less  than  was  anticipated,  and  would 
not  be  sufficient  to  pay  all  the  legacies,  and  consequently 
could  not  in  his  judgment  bear  the  expense  of  paying 
the  premiums. 

Mr.  Baily  and  Mr.  Shebbeare,  for  the  Plaintiff,  con- 
tended that  Dr.  Moore,  the  executor,  having  elected  to 
effect  the  policy,  could  not  of  his  own  authority  drop  it 
He  had  made  it  part  of  the  assets ;  a  trust  attached  upon 
it ;  and,  even  assuming  it  to  have  been  a  breach  of  trust 
in  him  originally  to  apply  the  assets  to  effect  it,  having 
once  done  so,  he  could  not  put  an  end  to  it  without  the 
assent  of  the  cestuis  que  inistent,  which  assent  he  never 
had. 

Mr.  Glasse  and  Mr.  Briggs  for  the  Defendant 

Of  what  has  Dr.  Moore  been  guilty  in  dropping  the 
policy  ?  Was  it  a  devastavit  ?  To  be  that,  the  policy 
must  be  treated  as  part  of  the  testator's  property ;  but  it 
was  not  It  was  no  part  of  Dr.  Moore  s  duty  to  effect  it 
He  might  do  so  if  he  thought  fit  at  his  own  risk ;  for  if 
it  had  not  turned  out  well,  if  the  life  had  lasted  long 
enough  to  make  it  a  bad  bargain,  clearly  the  cestuis  que 
trustent  were  not  bound  to  take  it  Then  it  was  not  part 
of  the  testator's  property.  If  Dr.  Moore  was  not  bound 
to  effect  it,  he  could  not  be  bound  to  keep  it  up.  The 
original  act  was  a  breach  of  trust,  or  might  have  been 
held  a  breach  of  trust,  and  he  could  not  be  bound  to 
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^T^^^"^^        of  trust     [They  cited  Garrett  v.  Noble{a%  Buxton  v. 

\jrARNEK 

I,,  Buxton  (6).] 

Moore. 

Mr.  Baily  replied. 

The  Vice-Chancellor  : 

The  fiujts  of  this  case  are  the  following: — In  the  life- 
time of  James  Holditch,  whose  surviving  executor  is 
Dr.  Moore,  Ferroll  owed  him  a  sum  of  about  ^fiOOL 
To  secure  this,  he  gave  a  promissory  note,  and  in  addi- 
tion, in  order  partly  to  secure  it  in  case  of  his  death, 
James  Holditch,  no  doubt  with  the  consent  of  Ferroll, 
insured  FerrolVs  life  for  2,500/.  No  doubt  when  a 
policy  is  effected  on  the  life  of  a  debtor  by  his  creditor, 
the  intention  of  both  parties  is  that  the  debtor  should 
pay  the  premiums.  The  premium  payable  on  the  Globe 
policy  was  about  142/.  This  policy  was  effected  in  the 
lifetime  of  James  Holditch,  and  the  premiums,  from  the 
time  of  the  policy  being  effected,  or  at  any  rate  from  the 
time  of  HolditcKs  death,  were  paid  by  Holditch  or  his 
executors ;  nothing  whatever  was  paid  by  FerrolL  The 
executors  of  Holditch,  after  his  death,  continued  to  pay 
the  premiums  out  of  his  assets,  and  I  assume  that,  in 
doing  so,  they  exercised  a  wise  and  sound  discretion  in 
keeping  up  that  policy  at  the  expense  of  the  testator*s 
estate. 

The  death  of  James  Holditch  took  place  in  December, 
1845 ;  from  October,  1846,  Dr.  Moore  was  the  sole  acting 
executor.  In  the  early  part  of  the  year  1847,  Ferroll 
employed  a  Mr.  Pargetter  as  his  agent  to  collect  monies 
for  him  and  make  certain  payments,  and  Pargetter,  in 

(fl)  6  Sim.  504.  (6)  1  Myl.  &  Cr.  80. 
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his  character  of  such  agent,  received  for  Ferroll  certain 
sums,  amounting  altogether  to  between  700^  and  80021, 
and  by  the  direction  of  Ferroll  he  paid  several  sums,  and 
then  there  remained  in  his  hands,  oiFerroWs  money,  84/L 
Then,  by  the  direction  of  Ferroll^  Pargetter  offered  to 
Mr.  Morris^  a  gentleman  acting  as  the  agent  of  Dr.  Moore^ 
the  84/.,  in  part  satisfaction  of  the  4,000/.  debt,  suggesting 
whether  it  would  not  be  expedient,  instead  of  taking  it 
as  a  payment,  to  effect  with  it  a  further  policy  on  the  life 
of  Ferrolly  and  he  suggested  that  the  insurance  should 
be  efiected  in  the  Medical  and  Clerical  Office,  of  which 
Dr.  Moore  was  a  director ;  and  Pargetter  says  he  sug- 
gested at  the  same  time  that  it  would  be  impossible  to 
look  to  Ferroll  for  the  payment  of  any  of  the  premiums. 
Accordingly  a  policy  was  effected  on  the  life  of  Ferroll^ 
and  the  first  premium,  which  was  about  99/.,  was  paid 
by  the  84/.,  and  the  difierence  was  paid  by  Dr.  Moore 
out  of  the  estate.  The  policy  was  a  septennial  policy. 
Morris  carried,  it  seems,  the  15/.  paid  on  it  to  the  debit 
of  Ferrollf  and  I  assume,  in  favour  of  Dr.  Moore,  that 
the  intention  was  that  Ferroll  should  pay  the  premiums, 
but  of  course  with  the  knowledge  that  there  was  very 
little  reason  to  expect  that  he  could  ever  pay  anything. 
He  had  never  paid  anything  on  the  Globe  policy,  and  it 
was  extremely  probable  that  the  premiums  would  have 
to  be  provided  for  this  policy,  as  they  had  been  for  the 
Globe  policy.  When  the  second  premium  was  about  to 
become  due,  which  would  have  been  on  the  6th  April, 
1848,  Morris  applied  to  Ferroll,  calling  upon  him  to 
provide  for  the  premium.  It  does  not  appear  whether  he 
had  any  answer  at  all ;  at  any  rate  Ferroll  did  not  pay, 
and  on  the  proper  day  the  premium  was  paid  out  of  the 
testator's  assets.  The  same  thing  occurred  in  184d.  In 
the  meantime,  in  November,  1847,  this  bill  had  been  filed 
by  the  Plaintiff  Gamer  to  administer  the  testator's  estate. 
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The  suit  went  on  in  the  ordinary  course.  A  deciee,  the 
common  administration  decree,  I  believe,  was  made  in 
July,  1848.  In  October,  1849,  Morris,  who  was  then 
acting  as  agent  of  the  executors,  and,  as  it  appears,  under 
the  authority  of  the  Court,  died.  The  fourth  premium 
on  the  policy  would  become  due  in  April,  1850,  and  then 
Dr.  Moore  thought  fit  of  his  own  sole  authority  to  drop 
the  policy.  In  June,  1849,  a  state  of  fitcts  was  carried 
into  the  Master's  Office  by  Dr.  Moore,  claiming  to  be 
allowed  the  pajrment  of  premiums  made  by  him ;  and  a 
state  of  facts  was  also  carried  in  by  the  Plaintiff.  [His 
Honor  then  referred  to  the  reasons  given  by  Dr.  Moore, 
referred  to  in  p.  ^9.]  It  has  been  proved  by  the  Plaintiff 
that  the  information  on  which  he  founded  his  state  of 
facts,  with  respect  to  the  policy  that  had  been  effected, 
was  obtained  fi*om  the  solicitor  of  Dr.  Moore, 


In  that  state  of  facts,  which  the  Master  recited  in  his 
report,  was  a  statement  as  to  this  debt,  which  was  made 
in  the  report  in  the  very  words  of  the  state  of  fisu:ts,  and 
nobody  challenged  it  The  report  was  made  in  July, 
1851,  and  afterwards  the  cause  came  on  on  further  direc- 
tions, and  the  Master  had  allowed  to  Dr.  Moore  the  pay- 
ments he  had  made,  and  a  decree  was  made  in  accord- 
ance with  the  report,  to  which  no  exception  has  been 
taken.  Afterwards  Ferroll  died  within  the  seven  years 
during  which  the  policy  would  have  taken  effect,  so  that 
if  the  policy  had  been  kept  up,  2,500/.  woidd  have  been 
realised  for  the  benefit  of  the  testator's  estate. 


On  this  state  of  circumstances,  the  question  raised  by 
the  Plaintiff  is, — whether  Dr.  Moore  is  liable  to  make 
good  the  amount  which  would  have  been  recovered  on 
the  policy,  if  it  had  been  kept  alive ;  and  if  he  is  not 
liable  to  the  whole  amount,  ought  he  to  be  disallowed 
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the  payments  he  has  made  ?    Now  it  appears  to  me  that 
this  question  resolves  itself  into  three  branches. 

The  first  is,  putting  aside  all  consideration  of  the 
question  whether  the  Plaintiff  concurred  in  what  was 
done,  and  whether  by  reason  of  what  took  place  in  the 
suit  the  Plaintiff  is  concluded,  and  supposing  no  such 
suit  to  have  been  instituted,  and  supposing  this  suit  to 
have  been  instituted  any  reasonable  time  after  the  policy 
had  dropped,  whether,  under  those  circumstances,  Dr. 
Moore  would  be  liable  ? 
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The  second  branch  is,  supposing  Dr.  Moore  would 
have  been  liable,  did  the  Plaintiff  by  himself  or  by  his 
solicitor  concur  in  dropping  the  policy ;  because  part  of 
the  defence  of  Dr.  Moore  is,  that  he  dropped  it  with  the 
concurrence  of  the  solicitor  of  the  other  parties ;  the 
third  branch  of  the  question  is  this,  is  the  Plaintiff  pre- 
cluded by  what  took  place  in  the  former  suit  firom  now 
raising  the  question  ? 


Now,  firstly,  as  to  the  question  of  Dr.  Moore^s  liabi- 
lity, if  I  may  so  call  it,  in  the  abstract  It  is  contended 
on  the  part  of  Dr.  Moore  that  he  was  under  no  obliga^ 
tion  to  efiect  this  policy,  and  under  no  obligation,  there- 
fore, to  pay  either  the  first  or  any  succeeding  premiums ; 
under  no  obligation  to  keep  it  up :  he  contends  that  it  was 
entirely  at  his  own  option  to  effect  it,  and,  when  effected, 
to  keep  it  alive  or  let  it  drop,  and  that  in  the  exercise  of 
his  discretion  he  took  the  course  that  he  did ;  he  con- 
tends that  this  policy  stood  on  quite  a  different  footing 
from  the  Globe  policy,  and  that  by  effecting  this,  although 
he  did  so  out  of  the  testator's  estate,  he  did  not  consti- 
tute himself  a  trustee  of  the  policy  for  the  testator's 
estate.     Now,  with  regard  to  the  discretion  of  executors, 
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when  that  discretion  is  given  to  them  in  express  terms, 
then  of  course  they  may  exercise  it  according  to  their 
judgment ;  and  if  it  is  alleged  that  they  have  exercised 
it  wrongly,  the  onus  of  showing  that  it  was  an  improper 
exercise  of  the  authority  is  on  the  party  alleging  that 
fact  But  an  executor's  discretion  is  not  limited  to  the 
case  where  a  specific  discretion  is  vested  in  him  by  the 
will;  he  has  a  certain  discretion  incident  to  his  office; 
but  it  is  a  very  different  discretion  firom  a  special  discre- 
tion or  authority.  He  is  not  to  say  "  I  will  do  whatever 
in  my  discretion  I  think  fit'* 


If  he  undertakes  to  apply  in  a  specific  mode  not 
authorized,  or  if  he  takes  upon  himself  to  deal  with  any 
portion  of  property  which  has  by  any  means  become  to 
any  extent  the  property  of  the  testator,  or  part  of  the 
testator's  estate,  I  do  not  say  the  Court  will  invariably 
hold  that  he  had  no  right  to  do  so,  but  the  onus  lies  on 
him  to  show  that  things  were  in  that  state,  that  it  was 
forced  upon  him  to  exercise  a  discretion  one  way  or  the 
other;  and  if  there  be  a  pending  suit,  afiecting  the 
administration  of  the  very  estate  of  which  he  is  executor, 
and  if  he  does  what  he  ought  to  do,  viz.,  comes  to  this 
Court  and  asks  for  its  guidance  and  assistance,  showing 
that  he  is  in  such  a  difficulty  that  he  is  obliged  to  exer- 
cise a  discretion  of  some  sort,  the  Court  would  certainly 
not  refuse  him  its  assistance  and  direction. 


In  deciding  upon  the  propriety  of  effecting  this  policy, 
Dr.  Moore  had  no  right  to  expect,  judging  firom  the 
circumstances  attending  the  former  policy,  that  JFerroU 
woidd  ever  be  able  to  pay  anything.  He  knew  that  no 
money  coidd  ever  be  got  fi-om  FerroU,  either  towards 
paying  the  debt  or  towards  paying  any  premiums  on  the 
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>licy.  Then  Dr.  Moore,  thinking  himself  justified  in 
3t  expecting  the  debt,  or  any  part  of  it,  to  be  paid  by 
^erroUy  and  in  that  state  of  things  considering  it  of 
iportance  to  secure  that  part  of  it  which  was  not 
cured  by  the  Globe  policy,  accordingly  effected  this 
3licy,  in  doing  which  I  cannot  say  that  he  did  not 
cercise  a  sound  discretion. 
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It  appears  to  me  that  it  was  not  less  an  act  of  sound 
iscretion  in  the  executor  to  make  it  a  seven  years' 
3licy;  and  I  find  Dr.  Moore  himself  acted  on  the 
isumption  that  his  course  of  proceeding  was  in  pur- 
lance  of  a  sound  discretion;  he  considered  himself 
)le  to  rely  that  the  pajonents  he  had  made  would  be 
lowed  to  him ;  and  accordingly  he  carried  in  a  discharge 
eluding  these  sums,  and  they  were  allowed  to  him. 
leiiy  assuming  that  it  was  a  sound  exercise  of  discretion 
eflfect  the  policy,  what  was  the  consequence  of  efiect- 
r  it?  Why,  when  once  it  was  duly  and  properly 
beted,  and  the  premiums  paid  out  of  the  testator's 
ate.  Dr.  Moore  became  a  trustee  of  it  for  the  estate. 
he  was  not,  whose  policy  was  it  ?  certainly  not  Dr. 
oarers.  Was  it  then  FerrolVs?  certainly  not  Who 
uld  have  been  entitled  to  the  money  if  Ferroll  had 
?d?  why  clearly  the  executor  of  Holditch,  for  the 
nefit  of  his  estate.  He  was  clearly  a  trustee  of  the 
licy,  and  I  must  take  the  policy  as  properly  held  in 
ist  for  the  testator's  estate. 


The  fourth  premium  was  about  to  fall  due  in  April, 
(50.  Now  I  accede  to  this  as  an  abstract  proposition, 
at,  though  it  was  a  reasonable  act  of  discretion  to 
feet  the  policy,  and  to  keep  it  on  foot  so  far,  it  might 
Eive  been  an  act  of  reasonable  discretion  then  to  drop  it 
iut,  when  Dr.  Moore  says  he  dropped  the  policy  in  the 
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exercise  of  his  discretion^  I  must  expect  from  him  some 
justification  of  that  exercise  of  discretion;  some  explana- 
tion to  satisfy  me  that  it  was  a  sound  exercise  of  his 
discretion.  One  thing  at  least  is  clear,  Dr.  Moore  might 
have  applied  to  the  Plaintiff  and  the  others,  or  some 
other  of  the  cestuis  que  trustenty  or  he  might  have  applied 
in  the  suit ;  and  I  cannot  concur  in  the  suggestion  that 
if  he  had,  this  Court  would  not  have  entertained  his 
application  for  assistance.  If  he  had  applied,  jthe  Court 
would  have  given  him  its  direction ;  but,  instead  of  doing 
that,  he  thinks  fit,  without  any  consultation  with  the 
persons  beneficially  interested,  to  drop  the  policy ;  what 
are  his  reasons  for  dropping  it?  [His  Honor  refiarred 
to  the  reasons  given  by  Dr.  Moore  in  his  answer  and 
stated  that  he  did  not  consider  them  satisfactory.] 


The  question  really  resolves  itself  into  this, — when 
Dr.  Moore  had  the  opportunity  of  obtaining  the  sanction    . 
of  the  Court,  and  did  not  avail  himself  of  it,  when  he  -z 
had  the  opportunity  of  consulting  with  the  parties  bene — 

ficially  interested,  and  did  not  do  so,  but  instead  says 

"  I  will  drop  the  policy  of  my  own  sole  authority,"  the^ 
question  is,  whether,  under  all  the  circumstances,  hi^. 
conduct  was  such  that  he  can  say  he  has  properly  re-  ^ 
fused  to  call  in  the  intervention  of  the  Court,  and  ha^u 
exercised  a  sound  discretion  ?  An  analogy  has  beer^ 
suggested  as  to  a  leasehold  estate :  suppose  any  debtor^ 
had  offered  as  security  a  leasehold  estate,  subject  to  rent^*- 
and  Dr.  Moore  had  accepted  it,  and  paid  the  rent  to  th»^ 
landlord,  he  might  have  had  afterwards  to  consider 
whether,  as  a  matter  of  discretion,  he  should  cease 
pay  the  rent  and  give  up  the  security,  but  it  cannot 
said  that  he  would  not  be  a  trustee  of  that  security  fc 
the  estate.  I  am  of  opinion  that  it  was  not  a 
exercise  of  discretion  in  Dr.  Moore  to  let  the 
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drop.  The  very  reason  given  by  Dr.  Moore,  viz.  that 
the  assets  were  much  smaller  than  they  were  supposed 
to  be,  is  to  my  mind  a  reason  for  continuing  the  policy. 
The  result  is  that  Dr.  Moore  is  liable  for  the  amount 
which  would  have  been  realized  if  the  policy  had  been 
kept  on  foot,  unless  he  is  exonerated  by  any  acquiescence 
of  the  Plamtiff,  and  that  brings  me  to  the  second  question, 
did  the  Plaintiff  concur  in  the  dropping  of  the  policy  ? 
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Garner 

v. 
Moore, 


[The  Court  then  proceeded  critically  to  examine  the 
Tidence  on  this   point,  and  concluded  that  there  had 
n  no  concurrence.] 


The  third  question  is,  whether,  by  reason  of  that 
hich  had  taken  place  in  the  former  suit,  the  Plaintiff  is 
recluded  from  relief  in  this  suit  ? 


On  this  question  his  Honor,  after  considering  the 
ntries  in  the  schedule  to  the  answer  and  other  docu- 

ents  in  evidence,  concluded  on  this  point  that  there 
not  sufficient  to  put  the  Plaintiff  on  inquiry  to  the 
xteiii  of  precluding  him  from  now  seeking  relief. 


I 
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Tenant  for 

Life. 

Trustees. 

Incumbrances, 


DIXON  V.  PEACOCK. 


JL  HIS  cause  came  on  on  an  application,  treated  by 
arrangement  as  an  adjourned  summons,  for  the  opinion 


Trustees  al- 
lowed a  tenant 
for  life  to  enter 
into  possession,  of  the  Court  on  the  Chief  Clerk's  certificate ;  and  also 


and  she  paid 
the  interest  of 
incumbrances 
and  expended 
money  on  im- 

?rovements. 
'he  trustees 
did  not  call  for 
any  account  of 
the  rents,  and 
the  evidence, 
both  as  to  the 
income  being 
insufficient  to 


on  further  directions. 

The  material   question  arose   out  of  the   following 
circumstances :  — 


Mrs.  Dixon,  the  widow  of  the  testator  in  the  cause, 
was,  under  his  will,  tenant  for  life  of  certain  real  estate 
of  small  amount,  charged  with  mortgage  incumbrances 
and  legacies,  and  on  which  were  some  small  tenements 
described  as  weavers'  shops.     The  trustees  of  the  will 

keep  down  the  permitted  the  tenant  for  life  to  enter  upon  and  manaire 
mcumbrances,  *'  /  , 
and  as  to  the  the  property,  and  she  kept  down  the  mterest  on  the  in- 
improved  value  cumbrances  and  legacies,  the  trustees  never  requiring 

was  unsatisfac-  ^^^™  '^^^'  ^  ^^  appeared,  any  account  of  the  amount  ol 
tory.    The  the  income.     She  also,  with  the  assent  of  the  trustees, 
tenant  or  i  e  expended  money  in  improving  the  estate,  by  converting- 
property,  and  the  weavers*  shops   into   respectable  cottages.      Some 
the  trustees  al-  ^jjjje  after  this,  by  private  contract  with  the  trustees,  th^ 
deduct  from  the  tenant  for  life  purchased  the  property  from  them,  and  it- 
purchase-  was  then  agreed  that  the  sums  expended  by  the  tenant 

money  t  e  ^^^  jj^^  j^  keeping  down  the  incumbrances  and  interest 

money  ex-  *     ^ 

pended  in  pay-    on  the  legacies,  and  building  the  cottages,  should  be 

ing  interest  and 

in  improvements : — Held,  that  she  ought  not  to  have  been  allowed 

those  sums. 
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leducted  from  the  purchase-money,  and  retained  by  her. 
)n  the  administration  of  the  estate  in  this  suit,  the 
^laintifis,  the  family  of  the  testator,  objected  to  this,  and 
be  Chief  Clerk  gave  his  opinion  that  these  sums  must 
«  disallowed,  and  that  the  trustees  were  liable  to  replace 
tiem.  The  Chief  Clerk's  certificate  had  been,  by  inad- 
ertence,  signed  by  the  Judge  before  the  proper  time  had 
lapsed,  so  that  it  could  not  be  treated  as  the  Judge's 
rder,  and  it  was  therefore  agreed  that  the  cause  should 
e  treated  as  an  objection  to  the  Chief  Clerk's  certificate 
nsigned,  before  the  Judge,  and  that  the  question  whether 
le  certificate  should  be  aflirmed,  and  the  fiirther  direc- 
ons,  should  be  dealt  with  together.  The  reference  to 
le  Chief  Clerk  was,  to  inquire  and  certify  how  the  sum 
imitted  to  be  the  agreed  purchase-money  had  been 
pplied,  and  under  what  circumstances  any  part  of  it  had 
een  allowed  to  be  received  by  the  widow.  He  certified 
lat  the  sums  expended  by  the  tenant  for  life  for  keeping 
own  the  incumbrances  and  the  improvements  had  been 
[lowed  to  be  retained  by  the  tenant  for  life,  and  he  was 
f  opinion  that  they  ought  not  to  liave  been  allowed  to 
er. 


1855. 


Dixon 
Peacock. 


Mr.  Bailt/y  and  Mr.  Biisk,  opened  the  objections. 

The  income  of  the  estate  was,  in  feet,  not  enough  to 
eep  down  the  incumbrances,  and  therefore  the  trustees 
ere  justified  in  allowing  the  interest  expended  by  the 
!nant  for  life,  ultra  the  rents,  out  of  the  corpus.  It 
ould  be  monstrous  that  she  should  have  to  pay  out  of 
er  own  pocket  the  interest  As  to  the  improvements, 
ley  added  to  the  actual  value  of  the  estate ;  Mrs.  Dixon 
ought  it  by  private  contract  with  the  trustees,  and 
eive  a  larger  price  than  it  could  have  brought  if  the  im- 
rovements   had  not  been  made.     She  would  not  have 
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Dixon 

V. 

Peacock. 


given  that  price  if  the  improvements  had  not  been  made. 
[On  both  these  points  voluminous  evidence  was  read,  the 
result  of  which,  it  will  be  seen  by  the  judgment,  was  not 
satisfactory.] 

Mr.  Glasse,  and  Mr.  W.  D.  Letvis,  for  the  certificate. 

The  trustees  ought  to  have  seen  themselves  to  the  due 
administration  of  the  estate ;  they  let  the  widow  take 
possession.  It  is  for  them  to  show  that  the  sums  paid 
by  her  were  a  proper  application,  before  they  can  be 
allowed  to  charge  them  on  the  corpus. 

Now  as  to  the  interest  on  the  incumbrances,  it  was 
the  duty  of  the  tenant  for  life  in  possession  to  keep  down 
the  interest  out  of  the  rents.    Much  evidence  is  produced 
to  show  that  the  income  was  insufficient;  but,  1st,  that 
evidence  is  not  at  all  conclusive  on  the  point ;  Sndly,  it 
is  quite  beside  the  question,  because  a  tenant  for  life  in 
possession  must  keep  down  the  interest  of  incumbrances, 
whether  the  rents  are  sufficient  or  not    Then  as  to  the 
sum  aUowed  to  be  retained  for  what  they  call  permanent:^ 
improvements;  Istly,  the  evidence  is  quite  unsatisfiu^toTy;^ 
it  does  not  at  all  conclusively  show  that  the  value  of  th< 
estate  was  materially  increased ;  but  if  it  did,  that  woul 
not  help  the  case;  the  tenant  for  life  has  no  right 
charge  on  the  corpus  anything  expended  for  improve 
ments ;  that  belongs  to  the  inheritance,  and  the 
therefore,  were  wrong  in  allowing  those  sums  to 
retained.     [They  cited  Hihhert  v.  'Coohe{f£)\  Caldeeos 
V.  Brown  {b) ;  Horlock  v.  Smith  (c).] 


Mr.  Baily  replied. 

(a)  1  Sim.  &  Stu.  55%, 
(h)  t  Hare,  144. 


(c)  17  Beav.  57«. 
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The  Vice-Chancellor  : 

The  question  now  raised  on  the  certificate  is,  whether 
certain  sums  ought  to  have  been  allowed  to  be  retained 
)y  Mrs.  Dixon,     It  is  contended  by  the  Defendants,  that 
he  Chief  Clerk's  certificate  ought  to  have  allowed  those 
urns.     Now,  what  was  referred  to  the  Chief  Clerk  was 
lot  to  say,  whether  the  sums  should  be  allowed  or  dis- 
llowed ;   but  to  inquire,  how  the  purchase-money  had 
«en  applied,  and  whether  any  portion  of  it  had  been 
llowed  to  be  retained,  and  under  what  circumstances  ?   In 
prosecuting  that  inquiry  he  has,  by  his  certificate,  stated 
low  the  money  was  applied.  [His  Honor  then  stated  the 
tfiect  of  the  certificate  as  to  the  sums  allowed  to  be  re- 
ained,  and  the  statement  in  it  of  the  Chief  Clerk's  opinion, 
ihat  the  sums  ought  not  to  have  been  allowed.]    Now,  it 
nay  be  said,  perhaps,  that  in  strictness,  in  giving  this 
opinion,  the  Chief  Clerk  was^oing  beyond  the  reference. 
At  the  same  time,  as  he  was  directed  to  inquire,  under 
what  circumstances  any  portion  of  the  purchase-money 
had  been  allowed  to  be  retained,   I   can  hardly  say 
that  he  has  gone  beyond  his  duty.     The  truth  is,  what 
the  Defendants  object  to,  is  not  that  an  opinion  is  ex- 
pressed questioning  the  certificate,  but  that  the  opinion 
is,  that  the  sums  should  be  disallowed.     In  substance, 
the  certificate  raises  a  question  to  be  dealt  with  on  further 
directions ;  therefore,  on  that  point,  the  certificate  is  not 
open  to  objection.     It  has  now,  therefore,  to  receive  my 
approval.     In  strictness,  after  the  certificate  has  received 
my  approval,  a  certain  number  of  days  ought  to  elapse 
for  either  party  to  complain  of  it,  and  to  bring  it  before 
the  Judge  himself;  and  when  the  Judge  has  determined, 
then  either  party  may  appeal  to  the  Court  of  Appeal. 
[His  Honor  then  observed  that  that  technical  difiiculty 
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being  removed  by  consent,  the  decree  must  be  prefaced 
accordingly.] 

I  proceed  now  to  dispose  of  the  question  on  fiirdier 
directions.  Istly.  Are  those  sums  for  interest,  from  the 
death  of  the  testator  to  the  date  of  the  purchase,  to  be 
allowed  ? 


Prima  facie,  beyond  all  doubt,  putting  aside  the  ques- 
tion whether  a  tenant  for  life  is  or  is  not  bound  to  keep 
down  incumbrances  whether  the  income  is  large  enough 
or  not,  at  least  the  onus  lies  on  the  trustees  to  show  that 
the  income  was  not  sufficient    It  does  not  appear  that  in 
this  case  the  trustees  took  any  notice  of  the  income,  to  as- 
certain whether  it  was  sufficient  or  not    Now  if  the  trus- 
tees allowed  Mrs.  Dixon  interest,  they  were  bound  to 
call  her  to  account  as  to  the  income,  which  they  have  not 
done.     On  the  evidence,  I  do  not  see  any  reason  to  sup- 
pose that  the  income  was  not  sufficient ;  but  whether  it 
was  or  not,  at  all  events,  I  cannot  here  assume  that  it 
was  not     But,  even  assuming  it  was  not  sufficient,  a 
tenant  for  life  can  only  enter  into  possession  on  the  terms 
of  keeping  down  the  interest.     If  the  trustees  had  re-  - 
mained  in  possession,  and  the  income  was  not  sufficients 
to  pay  the  interests  of  incumbrances,  they  might,  no^ 
doubt,  charge  it  on  the  corpus.     But  if  they  let  the^ 
tenant  for  life  into  possession,  they  can  only  do  so  onn 
the  undertaking  of  the  tenant  for  life  to  keep  down  the^ 
interest     It  appears  to  me,  therefore,  that  on  this  points 
the  Chief  Clerk  came  to  a  right  conclusion,  and  that  th^. 
sums  paid  for  interest  must  be  disallowed. 

The  next  question  is,  with  respect  to  the  sum  claime»^ 
to  be  allowed  for  permanent  improvements.  No^*^ 
the  evidence  on  the  question  of  the  improvements  Er 
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unsatisfactory.  If  this  were  even  the  case  of  a  mort- 
gagee in  possession,  and  there  were  no  better  evidence, 
it  does  not  appear  to  me  it  would  be  a  case  in  which  I 
am  satisfied  that  the  claim  could  be  allowed.  But  this 
is  not  the  case  of  a  mortgagee  in  possession,  but  by  a 
tenant  for  life,  who  enters  into  possession  and  lays  out 
money  in  improving  the  property.  Now,  if  any  issue 
were  to  be  raised  here,  it  would  be  not  an  issue  what 
money  had  been  expended  in  improvements  ;  but  an 
issue  to  try  how  far  the  saleable  value  of  the  property 
was  increased  by  them,  for  the  tenant  for  life  became 
the  purchaser  herself.  The  evidence  as  to  value,  if 
that  issue  were  raised,  is,  in  my  opinion,  unsatisfactory. 
But  that  question  appears  to  me  to  be  unnecessary,  be- 
cause here  we  have  the  tenant  for  life  in  possession; 
and  if  she  thinks  fit  of  her  own  discretion,  or  with  the 
consent  of  the  trustees,  to  expend  money  in  improvements, 
she  is  not,  I  think,  entitled  to  have  them  out  of  the  corpus. 
On  this  point  also,  I  think,  therefore,  that  the  Chief 
Clerk  has  come  to  a  right  conclusion. 


1855. 


Dixon 

V. 
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26th  May. 

Words. 
Construction.  DARVILL  v.  ROPER, 


In  an  agree-  1  HE  facts  of  this  case  were  in  substance  these : — In 
litlon  of  laiufs"  ^'^^  certain  real  estates  of  considerable  extent  in  Den- 
and  in  the  high  and  Flint  were  held  by  certain  persons  as  tenants 

deeds  carrying    j^  common  in  certain  shares.     There  was  some  question 

out  the  agree- 

roent,  the  mines  as  to  what  were  the  precise  shares  of  the  different  in- 

of  lead  and  coal,  dividuals,  and,  as  to  one  of  them,  a  question  whether  he 
and  minerals  ^^^  entitled  at  all.  However,  in  substance,  matters  stood 
were  excepted,   thus : — In   1782  George  Boscawen  had  made  a  settle- 

And.  in  another  ^^^^  ^f  one-fourth  of  these  estates  for  his  life,  with 
part  of  the  .... 

deed,  it  was        limitations  over,  and  with  an  ultimate  limitation  to  his 

agreed,  that  the  jggug  female ;  and  the  settlement  contained  a  power  of 
mines  excepted    Partition.     Another  one-fourth  became  shortly  afterwards 
should  be  taken  vested  in  Mr.  Boscawen  in  tail.     The  other  two-fourths 

between  t  e  ^^^^  vested  in  two  ladies,  one  Mary  Jane  Lady  Dacrey, 
parties  accord-  »  :f  j  y 

ing  to  their  re-  the  other  Gertrude  Lady  Dacre ;  she  was  entitled  to 
spective  estates,  one-tenth.     Ultimately,  the  whole  of  that  moiety  became 

minerals  meant    vested  in  Mary  Jane  Lady  Dacre. 
substances  of  a 

tel"whicSld  ^^  ^^^  ^*^^  ^^^y^  ^'^^^^  *^  P^^'^^  interested  entered 
only  be  worked  into  heads  of  agreement ;  G.  Boscawen  of  the  first  part, 

by  means  of  Mani  Jane  Lady  Dacre  of  the  second  part ;  Gertrude 
mines,  as  dis-       ^^^  n  ^      j  -   ^  ix^Vk  oi 

tinguished  from  Lady  Dacre  ot  the  third  part ;  and  Lord  Dynevor  of  the 

quarries,  and  fourth  part ;  and  they  agreed  by  it  that  two  gentiemen, 
auarried  out  of  Messrs.  Boy  dell  and  Leggatt,  should  have  full  powers  to 
the  surface,  was  survey  and  value  the  corporeal  hereditaments  and  tithes 
not  within  the     ^^  ^|^g  ^^^^  of  y  jy^^^^  /^j^g  original  owner  of  die 

exception.  v     ,        .  /.  t     ,       ,        »       ,     » 

estate),  the  mines  of  lead  and  coal  and  other  mines  or  iri- 

nerals  only  excepted,  and  to  declare  under  their  hands  the 

values  in  money  of  the  several  estates  repsectively,  &c. ; 
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and  it  was  agreed^  that  the  valuation  made  by  Boydell 
and  Leggatt  should  be  taken  as  the  true  values  for  making 
an  allotment  That  instrument  was  the  foundation  of 
the  whole  of  what  took  place  afterwards.  Boydell  and 
Leggatt  made  then*  survey  and  report  in  writing  on  the 
(3th  Matfy  1799,  which  report  contained  the  values  of  the 
"espective  portions,  the  mines  and  minerals  excepted. 


1855. 


Darvill 
Roper, 


This  agreement  was  followed  by  a  deed  dated  the  %th 
Fuly,  1799,  made  between  Mary  Jane  Lady  Dacre  of 
he  one  part,  and  Mr.  JBoscawen  of  the  other  part,  by 
rhich,  after  reciting  these  instruments,  and  that  they  had 
agreed  to  confirm  the  report  and  to  convey  their  shares 
o  each  other,  they  approved  and  ratified  the  report,  and 
hey  covenanted  to  carry  out  the  partition  with  the  ex- 
ception of  the  mines  and  minerals.  And  then,  in  pur- 
suance of  this  deed,  conveyances  dated  the  19th  and  SOth 
September,  1800,  and  other  indentures  of  the  same  date, 
were  executed,  by  which  Mary  Jane  Lady  Dacre  conveyed 
to  G.  JBoscawen  her  moiety,  and  G.  JBoseawen  conveyed  to 
Mary  Jane  Lady  Dacre  his  share,  each  excepting  the 
mines  of  coal  and  lead  and  other  minerals.  That  was 
the  state  of  the  titles  of  the  parties  at  the  time  of  the  insti- 
tution of  the  suit 


In  that  portion  of  the  property  which  was  thus 
allotted  to  Mary  Jane  Lady  Dacre,  there  were  certain 
lime  rocks  of  considerable  extent,  on  particular  farms. 
Those  lime  rocks  were,  at  the  time  of  the  partition, 
worked  by  means  of  a  quarry ;  but,  owing  to  the  local 
circumstances,  to  a  very  small  amount,  and  the  rent 
was  very  small,  viz.,  about  1/.  a  year,  and  of  course,  at 
the  time  when  the  partition  was  made,  all  parties  were 
entitled  to  share  in  that  rent.  It  appeared,  that  from 
that  time,  the   lime  rocks  continued  as   before  to   be 
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worked,  and  the  rent  derived  from  working  them  as 
lime  quarries  on  the  portion  allotted  to  Mary  Jane  Lady 
DcLcre  was  received  entirely  by  her.      But  for  some 
years  before  the  filing  of  the  bill,  owing  to  the  change 
of  circiunstances,  the  lime  rocks  became  of  much  larger 
value.     Instead  of  yielding  somewhere  about  12.  a  year, 
they  3aelded  some  hundreds,  and  they  were  extensively 
worked  at  the  time  when  the  bill  was  filed.    The  Plaintiff 
claimed  under  G.  Boscawen  to  be  entitled  to  the  profits 
derived  from  the  working  of  these  limestone  rocks,  against. 
the  Defendants  claiming  under  Mary  Jane  Lady  Daere^ 
on  the  allegation  that  they  were  excepted  out  of  the  con- 
veyance to  her  under  the  exception  of  mines  and  minerals^ 
As  to  the  position  and  character  of  those  lime  rocks, 
they  extended  over  portions  of  certain  farms,  with  a 
river  running  through  the  bed  of  the  rocks,  so  that  they 
could  be  clearly  seen ;   and  a  considerable  portion  was 
so  entirely  on  the  surface,  that  in  some  parts  there  was 
no  covering  of  earth  at  all,  and  in  others  a  mere  thin 
covering. 


The  bill  was  filed  in  1852,  In  support  of  it  various 
afiidavits  were  filed,  among  others,  afiidavits  by  Professor 
Ansted,  Dr.  Ure  and  Mr.  Tennant^  well  known  scientific 
chemists  and  mineralogists.  These  gentlemen  agreed  in 
defining  minerals  to  be  any  crystalline  or  earthy  sub- 
stance, whether  metalliferous  or  otherwise,  existing  in  or 
forming  part  of  the  earth,  and  which  might  be  worked 
by  means  of  a  mine  or  quarry.  The  bill  also  alleged  a 
local  meaning  as  attached  to  the  term  "minerals,"  by  the 
custom  of  the  counties,  as  including  limestone.  On  this 
point  a  cloud  of  respectable  local  witnesses,  engineers 
and  solicitors,  deposed  to  that  being  the  local  interpreta- 
tion of  the  term ;  and  an  equally  respectable  and  heavy 
cloud  of  witnesses  deposed  to  there  being  no  such  local 
interpretation. 
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Mr.  JBaUy  and  Mr.  Karslake,  for  the  Plaintiff,  con- 
tended that  the  scientific  interpretation  was  the  proper 
one  to  put  on  the  word  minerals  in  the  agreement  and 
conveyances,  and,   that  being  so,  the  limestone  rocks 
were  clearly  included  in  the  exception ;  that  it  was  quite 
immaterial  how  they  were  worked,  whether  by  mining  or 
quarrying,  the  agreement  being  silent  as  to  the  mode  of 
working,  but  excepting  minerals.  If  then  these  lime  rocks 
'iwrere  minerals,  they  were  excepted,  however  worked.  The 
local  usage  was  also  in  their  &your,  the  evidence  of  the 
witnesses  all  going  to  show  that  in  leases  in  those  counties, 
Limestone  was  always  treated  as  a  mineral. 

Mr.  Swdnston  and  Mr.  6»  Simpson  for  the  Defend- 
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If  the  scientific  designation  is  adopted,  the  result  must 
to  include  in  the  exception  every  particle  of  the  earth 
Kxcept  the  mere  herbage  and  surface ;  for,  according  to 
Shat  interpretation,  stones,  gravel,  or  anything  not  veget- 
.atble,  is  a  mineral.     That  could  not  be  the  intention  of 
^he  parties.     The  true  construction  must  be,  that  the 
exception  includes  only  what  are  commonly  understood  as 
minerals,  viz.  that  which  is  mined,  by  boring  or  sinking 
pits,  not  that  which  is  quarried  in  open  quarries,  by  re- 
moving the  surfiu^e.     As  to  the  alleged  local  custom,  the 
evidence  is  conflicting. 

The  following  authorities  were  referred  to :  Bainbridge 
on  Mines  (a) ;  H.  v.  Inhabitants  of  Sedgley  (J),  R.  v. 
Brettell{c),  Earl  of  Rosse  v.  Wainman(d),  Micklethwait 
V.  Winter  (e),  Clayton  v.  Gregson{f),  Bullen  v.  Den- 
ning (g),  Rex  V.  Alderbury  (h), 

{a)  Page  1.  («)  6  Exch.  644. 

(6)  2  Barn.  &  Ad.  65.  (/)  5  Ad.  &  Ell.  302. 

(c)  S  Barn.  &  Ad.  424.  (g)  5  Barn.  &  Cress.  842. 

(rf)  14  M.  &  W.  859,  and  {h)   I  East,  534. 
S.  C.  2  Exch.  800. 
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The  Vice-Chancellor  stated  the  facts  as  above  der 
tailed,  and  proceeded : — 

This  I  think  is  at  least  clear :  whatever  was  the  inten- 
tion of  the  parties  to  the  agreement  of  the  14th  July, 
1798,  the  original  agreement,  with  reference  to  the  parti- 
tion and  the  valuation  by  Boydell  and  Leggatt,  and 
whatever  was  their  intention  as  to  the  reservation  out  of 
it  of  mines  and  minerals,  that  intention  was  properly 
carried  into  effect  by  the  report  of  Boydell  and  LeggatL 
[His  Honor  referred  to  the  report  mentioned  in  p.  894^] 

I  must  assume  that,  by  the  conveyances  of  the  19th 
and  20th  September,  1800,  the  parties  to  them  carried 
out  the  previous  intention  which  they  had  in  the  agree- 
ment    If,  therefore,  there  were  any  difference  between 
the  language  of  the   deed  of  1800  and  the  language 
used  in  the  original  agreement,  I  should  look  at  the 
language  of  the  original  agreement  as  controlling  the 
other.     Now  the  question  that  I  have  to  determine  is^ 
whether  the  intention  of  the  parties  was  to  make  partition, 
of  all  the  soil  as  well  as  of  the  herbage,  excepting  only 
some  portions  of  the  soil,  under  the  description  of  mines 
and  minerals,  or  whether  their  intention  was  to  reserve 
from  the  partition  everything  consisting  of  the  soil.   That 
is  the  question. 

Now,  with  regard  to  the  terms  mines  and  minerals,  there 
can  be  no  doubt  that  the  term  '^  mines"  may  be  used  in 
several  different  senses.  But  as  to  the  term  mines,  if 
there  were  no  other  word  used,  I  do  not  think  there  can 
be  any  fair  doubt  of  its  meaning  here.  Is  a  mine  and 
a  quarry  the  same  thing?  According  to  the  ordinary 
sense  of  the  term  mine,  does  it  mean  a  quarry  ?  I  appre- 
hend clearly  not     The  meaning  of  the  term  does  not 
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depend  on  the  nature  of  the  fossil  body  obtained,  it  de- 
pends on  the  nature  of  the  mode  of  working  it  Some 
mines  may  be  worked  by  means  of  mining,  others  by 
Doeans  of  quarrying,  and,  upon  the  case  here  shown,  the 
limestone  was  worked  by  quarrying.  They  were  not 
limestone  mines,  but  limestone  quarries.  That  which 
8  worked  by  mines  is  by  a  means  of  working  in  which 
he  surface  is  not  disturbed,  and  when  limestone  is  so 
rorked  then  it  is  a  limestone  mine.  It  is  clear  that  in 
be  popular,  and  I  think  in  the  just  and  accurate  sense, 
f  the  distinction  between  mines  and  quarries,  the  ques- 
ion  is,  whether  you  are  working  so  as  to  remove  the 
urfiu^,  including  perhaps  portions  of  the  lateral  surfaces 
o  as  not  to  leave  a  roof.  Mining,  is  when  you  begin 
»nly  on  the  surface,  and,  by  sinking  shafts,  or  driving 
ateral  drifts,  you  are  working  so  that  you  make  a  pit  or 
i  tunnel,  leaving  a  roof  overhead. 
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As  to  the  word  mines,  therefore,  there  would  not  be 
much  difficulty.     But  the  word  here  material  is  the  word 
minerals.     In  what  senses  may  that  word  be  used  ?    Now 
one  sense  is  that  in  which  it  is  used  by  scientific  mine- 
ralogists, professors  of  science ;  and  we  have  the  testi- 
mony of  several  gentlemen  of  that  character,  who  state 
what  is  the  scientific  meaning  of  the  word  minerals. 
[His  Honor  referred  to  the  meaning  put  on  the  word 
in  the  affidavits  of  Professor  Ansted,  Dr.  Ure  and  Mr. 
Tennant,  ante,   p.   296.]      That,  therefore,  is  one  of 
the  senses  in  which  the  word  minerals  may  be  used. 
The  objection  to  that  sense  as  regards  this  case  is,  that 
if  that  is  the  meaning  of  the  term,  every  portion  of  the 
soil,  not  merely  the  limestone  rock,  but  the  gravel,  the 
pebbles,  all,  even  to  the  very  substance  of  the  loam  or 
mould  which  forms  the  soil,  would  be  included.     Now, 
it  appears  to  me,  that  it  is  impossible  to  attribute  that 
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1855.  meaning  to  the  parties.    They  must,  according  to  that 

interpretation  of  the  term,  have  intended  to  partition  no 
particle  of  any  portion  of  the  soil,  but  merely  the  vesture. 
Roper.         Therefore,  without  contradicting  at  all  the  correctness  of 
the  definition  of  the  scientific  gentlemen,  I  am  satisfied  that 
is  not  the  sense  in  which  the  term  is  used  here.     Another 
sense  in  which  the  term  minerals  is  used,  and,  perhaps, 
the  most  frequent  sense,  though  it  by  no  means  follows  it 
is  the  necessary  sense,  is  that  of  metalliferous  substances; 
that  is  a  very  common  sense  of  the  term,  and  a  sense  in 
which  it  is  not  impossible  that  it  was  used  in  these  instru— 
ments.     It  is  contended  on  the  part  of  the  Plaintifl^  that; 
that  cannot  be  the  sense  in  which  it  is  used  in  the  agree- 
ment, because  the  agreement  mentions  mines  of  lead  and. 
coals,  and  that  though  one  of  those,  lead,  is  metallic,  coal 
is  not  metallic.     Therefore  you  cannpt,  is  their  argu- 
ment, confine  the  term  to  metalliferous  substances.     But 
I  do  not  see  that  that  is  the  necessary  consequence  of  the 
terms  of  the  agreement     If  coals  only  had  been  men- 
tioned before,  then  the  term  might  not  have  been  con- 
fined to  metalliferous  substances;  but,  when  both  are 
mentioned,  the  language  is  not  inaccurate,  and  does  not 
compel  me  to  say  that  the  term  was  not  used  in  the 
restrictive  sense  of  metalliferous  substances.     But  I  do 
not  think  the  term  used  should  here  be  confined  to  metal- 
liferous ores.     If  they  had  found  a  stratum  of  fire  clay, 
or  porcelain,  worked  by  means  of  a  mine,  I  do  not  see 
that  that  would  not  be   included,  although  those  are 
clearly  not  metalliferous  substances.    Although  therefore 
the  term  minerals  may  be  used  in  that  sense,  it  does  not 
appear  to  me  to  be  the  sense  here  intended.    There  is  then 
a  third  sense  in  which  the  word  minerals  may  be  used,  viz. 
all  such  substances  as  are  dug  out  of  the  earth  by  means  of  a 
mine,  a  meaning  which  without  being  opposed  to  the  other 
senses,  is  in  accordance  with  the  derivation  and  etymology 
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of  the  word ;  for  whatever  may  be  origin  of  the  word  1 855. 

minCf  minerals  is  clearly  derived  from  mines.     A  mineral 

is  etjrmologically,  properly  a  substance  dug  out  of  the 

earth  by  means  of  a  mine.    Then  there  is  a  fourth  sense.         Roper. 

in  which  it  is  suggested  that  the  term  minerals  is  to  be 

taken,  viz.  such  meaning  as  is  put  on  it  by  local  usage.   On 

the  part  of  the  Defendant  much  evidence  is  given  by 

)er8ons  from  their  position  competent  to  give  an  opinion, 

their  competency  being  derived  from  different  sources,) 

ssident  in  the  counties  of  Denbigh  and  Flint    They 

ly  there  is  local  meaning  given  in  those  coimties  to  the 

ord  minerals,  which  is,  metalliferous  ores;  and  they 

lention  instances  without  end  of  persons  possessed  of  the 

ghts  under  instruments  of  lease  and  otherwise  to  mines 

:id.   minerals,  who  they  say  never  dream  of  working 

mestone.      Then  the  Plaintiff  calls  other  persons,  I 

elieve  about  the  same  number,  of  equal  means  of  know- 

^d^,  and  they  say  that  no  such  distinction  as  to  the 

leaning  of  the  word  is  known  in  those  two  counties. 

f  a  local  usage  as  to  the  understanding  of  the  word  was 

rell  established,  I  do  not  say  I  should  not  regard  it ;  but 

rhen   I  find  such  conflict  of  evidence  on  a  question  of 

act,  I  cannot  look  at  it  on  either  side. 

Now  one  settled  rule  in  interpreting  contracts  is 
this :  if  there  be  any  uncertainty  as  to  the  meaning  of 
a  particular  term,  you  are  to  give  it  its  primary,  its 
ordinary  meaning.  And  the  question  here  is  what  is  the 
ordinary  meaning;  certainly  it  is  not  the  scientific  meaning; 
and  I  do  not  see  any  reason  for  coming  to  the  conclusion 
that  it  must  be  confined  to  metalliferous  ores.  But  I  need 
not  determine  what  is  the  primary  meaning;  if  I  were 
compelled  to  do  so,  I  should  have  the  greatest  difiiculty 
in  determining.  I  have  already  stated  my  reasons  why 
I  consider  it  absolutely  impossible  to  adopt  the  scientific 
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1 855.  meaning.     Discarding  therefore  that,  does  it  mean  metal- 

.j^*^'^^*^        liferous  ores  only,  or  substances  dug  out  of  the  earth 
whether  metalliferous  or  not  ? 

I  must  for  this  purpose  look  to  the  instruments  them-- 
selves  to  see  whether  any  intention  is  apparent,  which, 
will  help  as  a  guide  to  the  construction ;  and  I  think  I 
do  find  such  an  indication  of  intention,  strong  enough 
to  lead  me  to  a  conclusion  as  to  the  sense  in  which  the 
parties  used  the  expression  as  between  themselves.  The 
language  of  the  reservation  is  ^'piines  of  lead  and  coal 
and  other  mines  or  minerals.**  Having  directed  the 
surveyors  to  make  their  survey  and  valuation,  and  the 
surveyors  having  made  their  reports,  then  the  language 
of  one  of  the  deeds  for  carrying  this  into  efiect,  provided 
that  the  profits  of  the  mines  excepted  out  of  the  valuation, 
should  be  taken  between  the  parties  according  to  their 
several  estates,  rights,  &c.  in  the  premises. 

Now  if  the  intention  of  the  agreement  was  to  except 
mines,  and  then  under  term  minerals  something  more 
than  mines,  the  language  of  the  deeds  providing  for  the 
mode  of  enjoyment  of  that  of  which,  with  exceptions,  they 
were  stipulating  for  the  enjoyment;  if  they  had  intended  to 
except  more  by  the  word  minerals  than  mines,  they  would 
have  expressly  extended  it  by  the  use  of  the  word  mine- 
rals. But  when  I  find  that  when  having  made  an  excep- 
tion, they  come  to  stipulate  as  to  what  is  to  be  done  with 
the  property  excepted,  they  use  only  the  word  mines,  it  ap- 
pears to  me  that  there  is  a  strong  ground  for  inferring  that 
did  not  mean  to  except  any  other  minerals  than  minerals 
worked  by  means  of  mines.  Then  let  us  see  whether  that 
interpretation  is  not  fortified  by  the  nature  of  the  trans- 
action. It  is  to  be  observed  that  the  whole  scope  and 
object  of  the  transaction  was  this, — tenants  in  common 
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rishing  to  hold  in  severalty.  Their  object  was  partition, 
rith  as  little  exception  as  possible ;  to  divide  so  much 
8  it  was  possible  to  divide  without  great  difficulty. 
I1US9  if  there  were  on  the  land  stones^  or  rocks,  or  even 
lasses  of  clay,  which  were  apparent  on  the  surface,  or 
pperent  to  the  eye,  that  is,  apparent  to  persons  going 
rer  the  land  for  the  purpose  of  surveying  it,  their  inten- 
on  was  to  make  partition  of  all  that  But  with  regard 
» those  ores,  &c.,  which  were  or  might  be  of  value,  but 
hich  were  deep  in  the  earth,  and  the  valuation  of  which 
>uld  not  be  easily  or  at  all  made,  except  by  subterraneous 
igging  or  boring,  it  is  natural  to  suppose  that  those  were 
»  be  excepted.  That  is,  their  object  would  be  to  except 
ily  such  things  as  could  not  be  valued,  except  by  means 
r  works  of  such  an  extent  and  character,  that  to  carry  them 
ito  efiect,  would  defeat  the  purpose  of  partition.  They 
leamt  to  reserve  only  so  much  as  could  not  be  partitioned 
ithout  great  expense;  and  that  consideration  of  the 
ature  of  the  transaction  fortifies  I  think  the  view  which 
take  of  the  construction  of  the  agreement  Then  there 
emains  this  consideration, — ^what  interpretation  have  the 
Arties  themselves  put  upon  it  ?  Why,  the  acts  of  the 
parties  have  been  without  variation  in  accordance  with  the 
onstruction  of  the  word  which  I  adopt  Take  the  con- 
tact of  the  Defendants.  They  hold  the  property  allotted 
o  Mary  Jane  Lady  Dacre ;  they  had  the  lime  rocks  in 
rork  at  the  time  of  the  partition ;  that  working  has  been 
lontinued  and  extended,  and  the  profits  uniformly  de- 
lved by  them,  without  any  attempt  by  George  Boscawen 
o  claim  any  share  or  interest  in  those  profits  for  nearly 
lalf  a  century.  What  have  the  Plaintiffs  done  on  the 
>ther  hand  ?  It  appears  they  have  considered  themselves 
irom  time  to  time  entitled  to  dig  gravel,  &c.,  and  to  sell  it : 
4}  that  both  parties  have  been  working  by  quarrying, 
me  quarrying  limestone,  the  other  quarrying  gravel,  &c. 
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It  appears  then  to  me  that,  on  all  these  grounds,  I 
must  determine  that  the  Plamtiff  is  not  entitled  to  any 
interest  in  these  lime  rocks. 

But  before  parting  with  the  case,  I  must  refer  to  some 
of  the  authorities  cited.  The  first,  and  the  one  princi- 
pally relied  on  by  the  Plaintifi^,  is  that  of  Mosse  v.  TFotn- 
man,  in  the  14th  Mees.  and  Wels^(a)  [His  Honor  re- 
ferred to  this  case,  and  in  particular  to  the  judgment,  and 
pointed  out  that  it  went  on  the  particular  intention.] 

It  appears  to  me  that  the  ground  of  decision  in  that 
case  was  rather  the  ground  on  which  I  have  partly  founded 
this  decision,  viz.,  the  nature  of  the  transaction  showing 
the  intention  of  the  parties.  Then  Micklethwait  v. 
Winter  simply  followed  the  former  case.  [His  Honor 
then  referred  to  the  definition  of  mines  in  the  judgment  in 
that  case,  observing  that,  if  it  was  meant  to  say  that  the 
proper  meaning  of  mine  is  quarry,  he  difiered  firom  that 
view,  without  contesting  that  it  might  be  sometimes  used 
in  that  sense.] 

Then,  as  to  2?.  v.  Brettell,  the  act  there  under  con- 
sideration, had  enacted,  that  all  coal  mines  should  be 
rateable,  and  the  conclusion  that  the  Court  put  on  the 
statute  was,  that  the  express  inclusion  of  coal  mines  ex- 
cluded all  other  mines.  In  that  case  the  limestone  was 
worked  by  means  of  a  mine ;  and  the  question  was,  whe- 
ther the  limestone  was  or  not  rateable ;  the  question  there 
was,  what  is  a  mine,  and  the  Court  held  it  depended  on 
the  mode  of  working.  That  is  a  clear  decision  that  a 
mine  and  a  quarry  are  not  identical. 

Then  as  to  Rex  v.  Alderbury,  in  that  case  the  lime- 

(flf)  Page  859. 
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stone  was  worked  by  a  quarry,  and,  according  to  the 
judgment,  it  was  held  not  to  be  a  mine. 

So  in  the  case  of  JRex  v.  Aldorbury  (a) ;  and,  with  the 
exception  of  the  passage  cited  from  JacoVs  Law  Diction- 
ary, I  find  in  no  law  book,  nor  in  any  other  work,  the  least 
doubt  expressed  that  there  is  a  clear  distinction  between 
a  mine  and  a  quarry.  So  far  from  there  being  any  au- 
thority for  holding  that  a  mineral  is  any  chrystalline  or 
earthy  substance  worked  in  any  manner,  there  is  autho- 
rity to  show,  first,  that  mines  and  quarries  are  different, 
and  that  being  established,  then  that  the  term  minerals, 
as  used  in  this  contract,  can  be  used  only  in  the  sense  of 
those  minerals  which  could  only  be  worked  by  means  of 
mines,  that  is  by  underground  diggings. 
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The  Court  therefore  held,  that  the  Plaintifi^  had  no 
claim,  and  dismissed  the  bill. 

(a)  1  East,  5di. 


VOL.  III. 
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let,  3rd  and  7th 

May,  and 

25th  June. 

Solicitor 
ondCUmt.  TOMSON  v.  JUDGE. 

A.^  who  was        J.  HIS  was  a  bill  for  the  administration  of  the  estate  of 

proved  to  have  ^  ^^  Chamberlayne ;  and  a  question  arose  in  it  on  the 

entertained  ^  ^  . 

feelings  of  pe-    validity  of  a  conveyance  of  certain  real  estate  of  the 

culiar  personal  deceased  to  Thomas  Qulliver  Judge.  Judge  was  the 
his  solicitor  '  solicitor  of  the  deceased  Chamberlayn£  ;  it  appeared  that 
conveyed  to  he  was  the  son  of  a  person  from  whom,  during  a  long 
him  certain  real  ^Quj.gg  Qf  years,  Chamberlayne  had  entertained  feelings 
deed,  on  the       of  great  regard  and  respect ;    that  after  the  death  of 

face  of  it  a  pur-  Ji^^^'^  father    Chamberlayne  had   induced  Judge   to 

chase— deed  \ 

the  considera-     commence  practice  as  a  solicitor  in  his  own  neighbour- 

tion  was  100/.,   hood,  with,  as  it  was  to  be  gathered  from  the  evidence, 
e  rea  va  ue     promises  of  support  and  patronage,  and,  from  other  cir- 
1,200/.  B,  pro-  cumstances,  it  was  to  be  collected  on  the  whole  that          ^ 
duced  evidence  Chamberlayne  entertained  sentiments  of  private  regard         Ji 
money  passed ;   *^^  friendship  for  Judge^  independently  of  his  confi-       

that  the  trans-    dence  in  and  employment  of  him  as  his  solicitor. 

action  was  never 

intended  to  be 

a  purchase,  but       The   only  evidence  in  the   case,   exclusive   of  that    ^:^^Mi 

a  gift  for  his       afforded  by  the  conveyance  itself,  was  the  evidence  oi^^^^^i 

services,  and  i  .       in       , 

from  affection.    J^ge  himself.  The  conveyance  was  a  common  purchase ^3B- 

B.  had  himself  deed,  expressed  to  be  in  consideration  of  lOOi  for  the  ^^Mit 

deed  and  A,  purchase-money ;  it  contained  the  usual  acknowledgment,^ .^:^ 

had  no  other  and  discharge,  and  covenants  for  title ;  and  the  receipti^'^iXP^ 

fh  '^h'     f  •  for  the  purchase-money  was  indorsed;  in  fine,  on  the^^-^^^ 

absolute  that  a  face  of  it,  it  was  in  every  respect  a  purchase-deed.    It^^  ^  ^^ 

solicitor  cannot  ^as  dated  the  2nd  July,  1851. 

sustain  a  gift 

from  his  client, 

made  pending  the  relation  of  solicitor  and  client ;  and  the  deed  was 

set  aside. 
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But  it  was  shown  that  it  must  have  been  executed  after 
he  23rd  of  July ;  and  it  was  dehvered  by  the  testator  to 
he  Defendant  Judge  on  the  29th  August  On  the  7th  of 
September  the  testator  became  ill,  and  he  died  on  the  9th 
>f  September.  In  the  administration  of  Chamberlayne^s 
state  the  validity  of  this  deed  was  questioned.  The 
ecount  which  Judge  himself  gave  of  it  was  this, — that 
he  deceased  had  always  been  desirous  of  benefiting  him 
Tudge  for  his  services,  and  out  of  iriendship.  That  in 
^une,  1851,  he  had  expressed  to  him  his  intention  of 
fiving  him  two  freehold  closes  of  greater  value  than  that 
omprised  in  the  conveyance,  and  had  instructed  him  to 
»repare  a  will  for  that  purpose  ;  and  he  had  accordingly 
prepared  and  laid  before  him  a  draft  will ;  that  he  after- 
rards  altered  his  intention  and  desired  to  make  him  a 
^  by  deed,  and  that  the  deed  in  question  was  prepared 
ind  executed  accordingly ;  that  it  was  not  and  never  was 
ntended  as  a  purchase,  but  as  a  gift,  and  that  the  con- 
lideration  was  merely  nominal;  that  no  money  ever 
)a8sed  or  was  intended  to  pass,  and  the  consideration  of 
00/.  was  introduced  to  save  stamp  duty  (which  would 
lave  been  some  trifle  higher  on  a  deed  of  gift).  The 
alue  of  the  property  was  admitted  to  be  at  least  1,200?.; 
tid  it  was  admitted  that  Judge  prepared  the  deed ;  that 
o  other  soUcitor  was  consulted ;  and,  in  fitct,  that  Judge 
as  Chamberlayne's  solicitor,  not  only  before  but  through- 
at  the  transaction. 


1855. 


TOMSON 

V. 

Judos. 


Mr.  Swanston  and  Mr.  Bazalgetie,  for  the  Plaintiff, 
ontended  that  the  deed  could  not  stand. 


The  Defendant  sets  up  a  deed  of  gift  when  it  is  not  a 
ieed  of  gift.  This  is  a  conveyance  by  a  client  to  his 
olicitor,  the  relation  of  client  and  solicitor  subsisting  at 
he  time,  and  no  other  solicitor  intervening. 

A  A  2 
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The  transaction  was  not  disclosed  till  after  the  death 
of  the  grantor;  there  is  no  evidence  that  Judge  ever 
acted  as  owner  during  the  donor's  life ;  on  the  contrary, 
the  tendency  of  the  evidence  is  to  show  that  he  did  not 


The  Defendant's  own  case  is,  that  it  was  a  deed  of 
gift.  Taking  it  so,  can  he  sustain  a  gift  made  whUe  the 
relation  of  solicitor  and  client  subsisted  ?  Welles  v.  Mid- 
dleton  (a).  The  same  doctrine,  as  in  that  case,  was  laid 
down  by  Lord  JEldon  in  Montesquieu  v.  Sandys  (b),  and 
Hatch  y.  Hatch  (c).  And  to  the  same  efiect  is  the  very 
recent  case  of  Billidge  v.  Southey{d).  The  general 
principle  is  established  by  these  cases, — that  there  cannot 
be  a  transaction  of  bounty  from  client  to  solicitor,  while 
the  relation  exists.  At  any  rate  the  Court  will  requi/e 
that  such  a  transaction  to  stand  shall  be  one  in  which 
there  is  no  possibility  of  suspicion.  But  here  the  De- 
fendant maintains  at  the  bar  that  the  transaction  was  a 
gift,  and,  when  you  look  at  the  instrument,  it  is  not  a 
deed  of  gift;,  but  a  clear  purchase-deed. 

He    referred   to    Coohe   v.   Lamotte{e)\   Hunter  v. 
Atkins  {/)',  Hindson  v.  Wetherell{g). 


Mr.  Bazalgette  with  him.  The  deed  on  the  face  of 
it  purports  to  be  a  conveyance  for  lOOi  There  is 
nothing  in  it  to  show  anything  but  purchase ;  and  the 
question  is,  can  a  conveyance  from  client  to  solicitor, 
with  no  one  else  intervening,  of  property  proved  to 
be  worth  nearly  2,000/.,  for  a  consideration  of  lOOt, 


{a)  1  Cox,  112,  and  4  Br. 
P.  C,  edit.  Tom.  245,  on 
appeal. 

(6)  18  Ves.  302. 

(c)  9  Ves.  292. 


(rf)  9  Hare,  534. 
(e)  15  Beav.  234. 
(/)  SMyl.  &K.  113. 
{g)  18  Jor.  233,  and  on 
appeal,  499. 
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stand?     Champion  v.  Rigby{d)  will   be  cited   on  the  1855. 

3tlier  side,  but  that  case  recognizes  our  principle.   [He  ^ 

referred  to  Edwards  v.  Meyrich(]b\  and   Hobnan  ▼.  v, 

Loymes{c).]  Judge, 

But  now  the  Defendant  says  it  is  a  gift ;  and  he  sup- 
ports that  allegation  by  parol  evidence.  Now,  Ist,  he 
caonot  be  heard  to  read  evidence  against  his  own  deed : 
Peacock  V.  Monk  (d) ;  Clatteson  v.  Hanway  (e);  Harris 
V,  TVetnenkeere  {f\  These  cases  show  that  where  a  con- 
veyance purports  to  be  for  value  you  cannot  bring  evi- 
dence to  set  it  up  as  a  gift.  2ndly.  If  he  could  read 
evidence  at  all^  there  b  no  evidence  but  his  own ;  and 
that  at  least  cannot  be  relied  upon  to  contradict  his  own 
deed.  [He  referred  also  to  Dent  v.  Bennett  {g) ;  Walsh 
V.  Huddart  (A) ;   Garrett  v.  Wilkinson  (i).] 

We  make  out  by  these  authorities  our  second  propo- 
sition,— that  as  a  gift  this  transaction  cannot  be  supported 
^y  reason  of  the  relation  of  the  parties,  and  the  non- 
itervention  of  any  other  adviser. 

Then,  what  is  the  Defendant's  own  explanation  of  the 
^parent  conveyance  being  a  gift?  He  says  it  was  to 
ive  duty.  How  can  he  be  heard  to  set  up  such  a  rea- 
>n,  viz.  a  deliberate  intention  to  commit  a  fraud  on  the 
ivenue  ?  And  if  the  statement  were  admissible  as  evi- 
ence,  what  credit  can  the  Court  give  to  the  evidence  of 

man  who  comes  with  an  avowal  of  a  deliberate  and 
ross  fraud  ?     [He  referred  also  to  CtUts  v.  Salmon  (A).] 

(a)  1  Russ.  &  Myl.  539.  (J)  \5  Ves.  34. 

(6)  2  Hare,  60.  (g)  7  Sim.  589. 

(c)  18  Jut.  839.  [h)  4  Dru.  &  War.  159. 

Id)  1  Ves.  sen.  128.  (0  2  DeG.  &  Sro.  244. 

(c)  2  P.  Will.  203.  (k)   16  Jur.  623. 
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Mr.  Glasse  and  Mr.  Shee,  for  the  Defendant  Judge^ 

The  evidence  shows  that  Judge  was  the  son  of  the 
grantor's  oldest  friend ;  that  the  donor  had  for  a  long 
time  taken  great  interest  in  Judge's  welfare ;  that  when 
the  will  was  being  prepared  the  testator  intended  to 
benefit  him,  but  that  he  afterwards  changed  his  mind 
and  directed  the  intended  benefit  not  to  be  in  the  will, 
as  he  the  testator  meant  to  give  the  defendant  the  pro- 
perty. 


It  appears,  moreover,  that  the  donor  had  previously 
made  several  wills,  in  each  of  which  he  had  made  much 
larger  provision  for  Mr.  Judge,  so  that  his  intention  of 
benefiting  him  is  clear. 

It  is  a  fallacy  to  say  we  cannot  support  this  as  a  gift 
because  it  purports  to  be  a  conveyance. 

In  Welles  v.  Middle  ton  the  text  does  not  support  the 
marginal  note,  which  has  been  relied  on;  and,  moreover, 
the  rule  laid  down  by  that  marginal  note  is  not  now  law. 
Welles  V.  Middleton  was  a  case  of  the  grossest  fraud; 
it  was  decided  on  its  particular  &cts,  and  it  was  quite 
unnecessary  in  that  case  to  rely  on  any  such  general 
principle  as  that  laid  down  by  the  other  side.  The  true 
principle  is  this: — a  transaction  between  solicitor  and 
client  cannot  be  supported  unless  it  is  shown  to  have 
been  righteous;  and  we  show  here  that  this  was  a 
righteous  transaction.  [They  referred  to  Hindson  v. 
Wetherellia).'] 

Now  several  cases  have  been  cited  which  refer  to 
purchases  at  an  undervalue.     With   those  we  do  not 


(a)  18  Inst.  233  and  499. 
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[uarreL  Our  case  is  that  it  is  a  gift,  not  a  purchase. 
iVe  do  not  say  we  could  support  it  as  a  purchase.  [They 
eferred  to  Powen  v.  Kirwan  (a) ;  Peacock  v.  Manh  {b) ; 
Vray  v.  Mansfield  {c).] 


Judge. 


Harris  v.  Tremenheere  (d)  has  been  relied  on  against 
18 ;  but  that  is  rather  in  our  favour.  The  circumstances 
»f  that  case  are  very  Hke  this ;  and  the  circumstances 
hen  took,  as  they  ought  in  this  case  to  take,  the  case  out 
>f  the  general  nde. 


The  true  rule  to  be  deduced  from  the  authorities  is — 
^at  if  there  is  an  intention  of  bounty  clearly  proved, 
lat  will  not  be  disregarded  because  there  is  on  the  deed 

statement  not  strictly  consistent  with  it, — and  that  is 
lis  case. 

On  Mr.  Shee  proceeding  to  read  the  evidence  of 
udj/e,  to  show  that  the  intention  of  the  grantor  was  gift 
nd  not  purchase, 

Mr.  Swanston  and  Mr.  Bazalgette  objected  to  the 
dmissibility  of  the  evidence.  They  said  the  Defendant 
ould  not  tender  evidence  to  contradict  his  own  deed. 


They  cited  Williams  v.  Jones{e)\  Peacock  v.  Monk(f); 
?afc  V.  Williamson  (ff);  JBridgmanx.  Green  {h);  DentY, 
3ennett{t);  Hartopp  v.  Hartopp{k);  Watts  y.  GroveiJ). 


(a)  LI.  &  G.  47. 

(6)  1  Ves.  sen.  128. 

(c)  I  Ves.  sen.  379. 

\i)   15  Ves.  34. 

(f)  5  Barn.  &  Cress.  180. 

(/)  1  Ves.  127. 


ig)  8  Mee.  &  Wels.  405. 
{h)  2  Ves.  sen.  626. 
(0  Myl.  &  Cr.  269. 
{k)  17  Ves.  192. 
(/)  2Sch.  &  Lef.  501. 
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Mr.  Olasse  and  Mr.  Shee^  contri. 

You  may  tender  in  support  of  a  deed  any  evidence 
f*  which  is  not  inconsistent  with  it    This  is  not  evidence 

UDGB.         inconsistent  with  the  deed ;  it  does  not  tend  to  destroyi 
but  only  to  support  it  in  another  form. 

In  Williams  v.  Jones  the  plea  was,  that  the  evidence 
tendered,  positively  contradicted  the  deed.  [They  re- 
ferred on  this  point  to  Aheame  v.  Hogan  (a).] 

The  Plaintiff's  own  bill  states  that  no  consideration 
was  paid.  That  is  also  our  case.  The  evidence  we 
tender  goes  to  show  merely  that  the  lOOZ.  was  a  nanUnal 
consideration.  It  does  not  tend  to  upset  nor  tp  contra- 
dict the  deed,  but  to  explain  and  support  it 

Mr.  Swanston  replied  on  the  objection. 

The  Vice-chancellor  declined  at  this  stage  of  the 
cause  to  decide  the  question  as  a  mere  question  of  evi* 
dence,  considering  it  might  be  more,  and  might  involve 
the  consideration  of  the  principal  question,  viz.  whether 
the  Defendant  could  support  as  a  gift  that  which  ap- 
peared to  be  a  purchase.  The  argument  therefore  pro- 
ceeded, the  evidence  being  read  de  bene  esse, 

Mr.  Skee, 

There  is  no  such  rule  in  this  Court  as  that  no  gift 
from  a  man  to  the  person  who  has  been,  or  ^^n  b  his 
solicitor  at  the  time,  can  stand. 

In  Harris  v.  Tremenheere(b\  such  a  gift  was  distinctly 
upheld.    That  is  a  positive  decision;  and  though  against 

(a)   1  Dm.  310.  (6)  15  Ves.  34. 


CASES    IN    CHANCERY. 

ere  are  dicta,  there  is  no  more  than  dictum.  Besides 
^idence  shows  that  in  this  case  the  relation  was  not 
of  a  mere  solicitor  and  client,  but  of  patron  and 
eg6.  Chamherlai/ne  had  placed  himself  quasi  in  loco 
nti$. 


SIS 
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TOMSON 
V. 

Judge. 


[r.  Swanstan  replied,  and  the  Court  took  time  to 
tider. 


n  the  g5th  of  June  the  Vice-chancellor  delivered 
following  judgment: — After  stating  the  fects  stated 
[le  commencement  of  the  report,  his  Honor  pro- 
led, — The  Defendant  insists  that,  though  there  is  a 
tideration  of  1002.  and  other  considerations  are  stated, 
is  altogether  fictitious,  for  that  no  money  passed  or 
intended  to  pass;  but  it  was  intended  by  the  testator 
gift.  The  Defendant  insists  on  the  transaction  as  a 
The  Plaintiff  contends  that,  assuming  it  to  be  a 
it  must  be  set  aside  on  the  principles  of  equity,  on 
ground  that  a  gift  from  a  client  to  his  solicitor,  while 
relation  subsists,  cannot  be  supported.  On  this  point 
ly  cases  were  cited,  including  cases  not  only  of  gifts 
clients  to  solicitors,  but  of  purchases  by  solicitors 
1  their  clients.  Now  as  to  the  cases  of  purchases  by 
3itor8  from  their  clients,  there  is  no  rule  of  this  Court 
ie  eflfect  that  a  solicitor  cannot  make  such  a  purchase. 
Dlicitor  can  purchase  his  client's  property,  even  while 
relation  subsists ;  but  the  rule  of  the  Court  is,  that 
h  purchases  are  to  be  viewed  with  great  jealousy,  and 
onus  lies  on  the  solicitor  to  show  that  the  transaction 
I  perfectly  fair;  that  the  client  knew  what  he  was 
Dg,  and  in  particular  that  a  fair  price  was  given,  and 
course  that  no  kind  of  advantage  was  taken  by  the 
dtor.     If  the  solicitor  shows  that  the  transaction  was 


Jadgment* 
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ToMSON 
V, 

Judge. 


fair  and  clear,  there  is  no  difference  between  a  purchase 
by  him  and  by  a  stranger.  That  is  the  rule  of  this  Court 
as  to  purchases. 

Is  the  rule  with  regard  to  gifts  precisely  the  same,  or 
is  it  more  stringent?  Less  stringent  it  cannot  be.  There 
is  this  obvious  distinction  between  a  gift  and  a  purchase. 
In  the  case  of  a  purchase  the  parties  are  at  arms'  length, 
and  each  party  requires  from  the  other  the  full  value  of 
that  which  he  gives  in  return.  In  the  case  of  a  gift  the 
matter  is  totally  different,  and  it  appears  to  me  that  there 
is  a  far  stricter  rule  established  in  this  Court  with  regard 
to  gifts  than  with  regard  to  purchases,  and  that  the  rule 
of  this  Court  makes  such  transactions,  that  is  of  a  gift 
from  the  client  to  the  solicitor,  absolutely  invalid.  To 
this  distinction  Lord  Justice  Turner  refers  in  Hobnan  v. 
Loynes  (a),  when  he  says,  '^  The  rules  against  gifts  are 
absolute,  and  against  purchases  they  are  modified." 
There  are  numerous  cases  in  which  it  appears  to  me  that 
the  Court  has  supported  that  rule.  The  first  is  Welles  v. 
Middkton,  in  1  Cox  (i),  that  was  a  case  of  gift.  There 
Lord  Thurlow  expressed  himself  thus : — "  In  the  case  of 
attomies  it  is  perfectly  well  settled  that  an  attorney  can- 
not take  a  gift  while  the  client  is  in  His  hands,  and  there 
would  be  no  bounds  to  the  crushing  influence  of  the 
power  of  an  attorney  who  has  the  afiairs  of  a  man  in  his 
hands  if  it  was  not  so."  In  Hatch  v.  Hatch  (c),  a  case 
of  gift,  Lord  JSldon  expresses  himself  thus: — "This  case 
proves  the  wisdom  of  the  Court,  in  saying  it  is  almost 
impossible  in  the  course  of  the  connection  of  guardian 
and  ward,  attorney  and  client,  trustee  and  cestui  que  trusty 
that  a  transaction  shall  stand  purporting  to  be  bounty 
for  the  execution  of  antecedent  duty."      In  Morse  v. 

(a)  18  Jur.  843.  (b)  Page  112. 

(c)  9  Ves.  292. 
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I,  Lord  Erskine  expresses  himself  to  the  same 
So  in  Lady  Ormonde  v.  Hutchinson,   in  13 

i) ;  and  in v.  Doumes  (6),  Lord  Eldon,  com- 

[ig  on  the  cases  between  attorney  and  client,  says, 

case  of  Welles  v.  Middleton  is  an  extremely  strong 
f  this  kind.  The  transaction  was  overturned  upon 
reat  principle, — the  danger  from  the  influence  of 
ies  or  counsel  over  their  clients  while  having  the 
f  their  property ;  and  whatever  mischief  may  arise 
ticular  cases,  the  law,  with  the  view  of  preventing 
:  mischief,  says  they  shall  take  no  benefit  derived 

such  circumstances."  In  another  case,  of  Monies- 
V.  Sandy  Si  in  18  Ves.  (c),  he  expresses  himself 
—"This  is  not  a  gift  or  reward  to  an  attorney 
by  him  beyond  the  amount  of  his  bill  for  service 

not  therefore  within  those  cases  which  have  wisely 
ished  a  principle  that  would  reach  the  transaction 
t  been  admitted  or  proved  that  the  Defendant 
his  conveyance  before  his  bill  was  delivered  as  a 
1  for  service  done  as  attorney,  viz.  that  an  attorney 
not  take  from  his  client  a  gift  or  reward  while 
ng  in  that  relation ;  the  connection  between  them 
ting^  with  the  influences  attending  it,  though  the 
ction  may  be  as  righteous  as  ever  was  carried  on.** 
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link  that  those  cases  are  sufficient  to  show  that  in 
pinion  of  Lord  Thurlow,  Lord  Erskine  and  Lord 
\  the  view  of  this  Court  is,  that  the  nde  with  regard 
ts  b  absolute,  that  is,  it  is  not  open  to  the  attorney 
ow  that  the  transaction  was  fair ;  but  that  the  gift 
t  stand.  In  the  case  of  Harris  v.  Tremenheere^ 
Ve8.(rf),  in  which  Lord  Eldon  is  said  to  have 


Page  47. 
18  Ves.  127. 


(c)  Page  302. 
(c^)  Page  84. 
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upheld  a  transaction  of  gift,  that  was  a  bill  to  set  aside 
several  transactions,  some  of  which  Lord  Eldon  sup- 
ported, dismissing  the  bill  on  the  ground  that  there  was 
a  third  party  whom  the  client  intended  to  benefit  An- 
other portion  of  the  case  consisted  of  a  purchase  by  the 
solicitor  from  the  client  The  third  class  was  of  pure 
gifts,  and  Lord  Eldon  dismissed  the  biU  as  to  those.  I 
am  at  a  loss  to  understand  the  ground  of  the  decision. 
It  may  have  been  upon  some  circumstances  which  are 
not  stated  It  may  have  been  that  Lord  EMcn  was  at 
the  time  under  a  misapprehension  of  the  rule.  If  that 
were  the  only  case  on  which  Lord  Eldon  had  expressed 
his  opinion,  I  should  feel  great  difficulty ;  but  when  I 
find  that  in  Hatch  v.  Hatch  he  lays  down  the  rule  in 
the  terms  I  have  mentioned,  and  that  in  a  subsequent 
case  he  also  lays  it  down  in  the  same  way,  I  must  con- 
clude that  in  Lord  EldorCs  mind  the  rule  was  considered 
to  be  as  it  is  stated  in  Welles  v.  Middleton. 


I  am  therefore  of  opinion  that,  according  to  the  rule 
of  this  Court,  a  solicitor  cannot,  while  the  relation  sub- 
sists, while,  to  use  the  language  of  Lord  ThwlaWy  the 
"  client  is  or  may  be  under  the  crushing  influence  of  the 
solicitor,*'  by  way  of  gift  take  a  benefit 


Now,  of  course,  a  difficulty  may  arise  .as  to  what 
amounts  to  a  cessation  of  the  relation  between  the 
parties,  so  as  to  remove  the  rule;  whether  it  is  necessary 
that  in  all  respects  the  relation  should  have  ceased,  or 
whether  it  is  sufficient  that  it  should  have  ceased  in  hoc 
re  only.  But  it  appears  to  me  that  it  is  unnecessary 
here  to  consider  that ;  for  here  there  is  no  pretence,  but 
that  the  relation  of  solicitor  and  client,  which  subsbted 
for  years  before  the  transaction,  continued  to  subsist 
throughout  it,  and  down  to  the  death  of  the  testator,  and 
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hat  in  the  transaction  itself,  in  the  preparing   of  the 
[eedy  Judge  was  himself  the  solicitor  of  Chamberlayne. 

I  am  of  opinion  that  if  the  matter  stood  only  thus : 
r  the  deed  had  been  in  consideration  of  obligations  by 
iie  client  to  Judge^  or  in  consideration  of  a  desire  to 
enefit  him,  and  the  deed  had  been  expressly  and  clearly 
taled  to  be  for  those  considerationsi — it  could  not  stand. 
tut  it  does  not  rest  there.  If  the  rule  were  as  to  giils 
»s  stringent  than  it  is,  if  it  were  no  higher  than  it  is 
s  to  purchases,  still  one  thing  is  clear,  that  in  any  such 
ransaction  the  instrument  must  express  clearly  on  the 
ice  of  it  the  whole  of  the  circumstances. 


1855. 


It  is  not  necessary  for  me  to  go  into  the  general  doc- 
rine  as  to  the  question  how  far  it  is  competent  for  a 
larty,  claiming  under  an  instrument  representing  a  cer- 
ain  consideration,  to  be  allowed  to  prove  a  difierent 
consideration.  It  is  sufficient  to  say  that  beyond  all 
loubt,  in  a  transaction  between  attorney  and  client,  it  is 
lot  competent  for  the  attorney  to  set  up  a  different  con- 
sideration from  that  appearing  on  the  instrument 

Now,  this  instrument  when  produced,  and  there  is  no 
evidence  to  contradict  it  but  that  of  the  Defendant  him- 
self, is  expressed  to  be  in  consideration  of  lOOZ.  stated  to 
be  paid  at  the  time,  and  the  receipt  is  acknowledged.  The 
Defendant  says  all  that  is  fictitious ;  that  the  considera- 
tion was  good-will  and  kindness.  Beyond  all  question, 
vhen  a  deed  between  attorney  and  client  is  expressed  to 
be  for  one  consideration,  it  is  not  competent  to  the  attor- 
ney to  alter  it.  In  this  case  it  is  not  disputed  that,  if 
tiiis  is  a  purchase,  it  cannot  stand.  The  Defendant 
■tdmits  the  property  was  bought  for  1,200Z.     There  is 
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TOMSON 

0. 

Judge. 


some  evidence  to  show  it  is  worth  S^OOO^.^  and  the  pur- 
chase-money is  100/.  It  is  clear  that  as  a  purchase  it 
cannot  stand. 

I  am  of  opinion  on  the  whole  that  this  transaction 
cannot  stand.  If  it  were  merely  a  question  whether  the 
Defendant  had  acted  with  perfect  delicacy^  this  Court 
could  not  judge.  But  it  is  a  case  in  which  Judge  takes 
a  gift,  as  he  allies,  from  his  client,  not  only  while  the 
general  relation  of  soUcitor  and  client  subsists,  but  while 
he  was  acting  as  solicitor  in  the  very  transaction ;  and 
more  than  that,  a  case  in  which  he  has  taken  under  an 
instrument  in  which  he  misstates  the  transaction.  Judge 
must  therefore  be  declared  a  trustee  for  the  Plaintiff 
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lith  and  19th 

July. 

mu. 

Construction* 

OLNEY  V.  BATES.  ^u^'' 

r  .   OLNEY y  by  his  will,  made  in  1841,  gave  his  Testator  gave 
J  estate  to  his  wife  for  life,  or  during  widowhood ;  J"^*  ^.^^55  ^. - 
i,  after  her  death,  he  gave  the  same  to  his  executors  and  after  her 
on  trust  to  sell  twelve  months  after  his  death,  and  death  on  trust 
dde  the  proceeds  "  equally  between  all  his  children,  months  after 
t  if  any  of  them  should  he  then  deceased^  leaving  law-  her  death,  the 
I  iuuesurviving  tk.n,  then  the  respective  skare  or  shares  P^-J^L^" 
such  deceased  child  or  children  should  be  given  to  such  tween  all  his 
ne,  if  more  than  one,  in  equal  proportions,  and  if  any  children,  but  if 
his  said  children  should  die  without  leaving  such  issue,  ghould  be  then 
leaving  such  and  all  of  them  should  die  minors,  then  deceased, 

e  share  or  shares  of  such  of  them  so  dying  should  be  .®*^*"8  **^  .<** 

•^     ^  issue  surviving 

ually  divided  among  his  surviving  children  and  the  them,  then  the 

jue  of  deceased  children,  such  issue  not  to  take  more  respective  share 

1  ./»!..  Ill  1  fwii  or  shares  of 

an  the  parents,  it  living,  would  have  done.     The  testa-  gucji  deceased 

r's  widow  died  during  the  testator's  life.     Mrs.  Foster,  child  or  chil- 

e  of  the  children  of  the  testator,  survived  the  widow,    T®"  *  ^"   .    ® 

'  '  given  to  such 

d  died  during  the  testator's  lifetime,  leaving  her  husband  issue,  if  more 
d  issue  surviving  her.     The  question  was,  whether  her  '^*"  ^^^*  "* 
lue  took  a  share,  or  whether  it  went  to  the  survivors,  tions.      The 

whether  it  went  to  her  representatives  ?  widow  died, 

living  the  tes- 
tator ;  one  of 

By  a  codicil  the  testator,  reciting  the  death  of  another  the  children  of 

.ufi^hter,  Harriet,  directed  that  her  children  should  have  ^°®  testator 
^  survived  the 

widow,  and 

died,  living  the  testator,  leaving  a  husband  and  children. 

Held,  that  her  share  went  to  the  surviving  children  of  the  testator, 
and  not  to  her  issue,  nor  to  her  personal  representatives,  under  the 
Wills  Act. 

The  33rd  section  of  the  Wills  Act  applies  only  to  cases  of  strict 
lapse,  not  to  the  case  of  gifts  to  a  class. 
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the  share  that  their  mother  would  have  been  entitled  to 
if  she  had  been  living  at  the  time  of  his  decease. 

The  testator  died  in  1848. 

Mrs.  Foster  died  in  1847. 

Mr.  Glasse  and  Mr.  Oreene,  for  the  surviving  children 
of  the  testator. 

This  is  a  gift  to  a  class ;  it  cannot  go  to  the  represen- 
tatives of  Mrs.  Foster  under  the  33rd  section  of  the  Wills 
Act  That  only  applies  to  the  case  of  lapse ;  and  before 
the  statute  it  is  clear,  that  if  one  of  a  class  to  be  ascer- 
tained at  the  testator's  death  died  living  the  testator,  his 
share  did  not  lapse  ;  but  the  gift  was  only  to  the  class 
ascertained  at  the  death  of  the  testator,  that  is,  in  this 
case,  the  children  living  at  the  death.  Then  the  issue 
cannot  take ;  for  since  Mrs.  Foster,  not  being  one  of  the 
class,  never  could  take  anything,  there  was  no  share  of 
hers  to  go  to  the  issue.  Moreover,  the  proviso  refers  to 
any  child  dying  before  the  widow ;  and  then  only  are  the 
issue  of  such  child  to  take ;  so  that,  by  the  very  terms  of 
the  will,  Mrs.  Fosters  children  are  excluded.  They  re- 
ferred to  Jarman  on  Wills  (a) ;  Hayes,  5th  edit  (6). 

Mr.  Campbell  and  Mr.  Selwyn,  for  other  Plaintifis  in 
the  same  interest,  cited  Gray  v.  Oarman  (c) ;  Coulthurst 
V.  Carter  (d). 

Mr.  Stevens,  for  the  children  of  Mrs.  Foster. 

The  question  here  is,  what  is  meant  by  the  word  then  in 
the  proviso.  I  say  it  refers  to  the  time  of  division,  which 
in  this  case,  in  the  event,  is  the  death  of  the  testator ; 


(a)  Page  313. 
(6)  Page  406. 


(c)  2  Hare,  268. 
{d)  15  Beav.  421. 
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if  any  child  shall  be  then  dead  the  issue  of  that  child  are  18^5. 

to  take. 

It  is  immaterial  that  Mrs.  Foster  took  no  share ;  the 
word  share,  is  only  descriptive  of  the  share  which  the 
parent  would  have  taken  if  surviving  the  testator.  The 
cases  are  numerous  in  which,  on  similar  provisions,  the 
Court  has  let  in  the  issue  of  children  dying  before  the 
testator ;  that  is  always  the  intention.  The  testator 
meant,  not  the  children  who  would  take,  but  those  who, 
in  his  contemplation,  might  live  to  take ;  and  he  provides 
for  the  issue  of  any  not  so  living.  He  referred  to  Smith 
V.  Smith  (a). 

Mr.  Drewry,  for  the  representatives  of  Mrs.  Foster. 

Assuming  the  issue  not  to  take,  the  33rd  section  of  the 

Wills  Act  includes  this  case.     The  statute,  it  is  true, 

Uses  the  word  "  lapse,"  but  only  in  the  negative  part  of  the 

clause ;  in  the  positive  and  directory  part,  it  declares  that 

the  share  given  to  any  child  or  issue  dying,  shall  go  as  if 

that  child  had  died  immediately  afler  the  testator.     That, 

it  is  admitted,  applies  to  the  case  of  a  child  or  children ; 

Vet  such  a  legatee  named,  dying  in  the  lifetime  of  the  tes- 

Lator,  would  not  take  any  gift,  any  more  than  one  of  a 

^lass  so  dying.     The  word  "lapse"  cannot  control  the 

cneaning.     The  share  of  one  of  a  class  dying,  in  efiect 

Lapses  into  the  shares  of  the  survivors,  just  as  much  as 

the  share  of  a  legatee  named  lapses  into  the  residue. 

The  mischief  is  the  same,  viz.  the  exclusion  of  the  grand- 

cjhildren  of  the  testator,  which  never  is  the  intention ; 

emd  against  that  mischief  the  clause  is  directed.     There 

Ss  no  authority  on  the  point,  and  the  Court  will  put  a 

liberal  construction  on  the  statute,  in  order  to  carry  out 

^^e  intention  of  the  testator. 

(a)  8  Sim.  353. 
VOL.  III.  B  B 
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1855.  The  Vice-Chancellor  : 

In  this  case  my  anxious  wish  would  be,  to  come  to  a 
conclusion  in  favour  either  of  the  children  of  Mrs.  Foster^ 
or  of  her  personal  representatives ;  but  I  cannot,  con- 
sistently with  a  right  construction  of  the  will,  come  to 
the  former  conclusion ;  nor  can  I,  under  the  act  of  par- 
liament, give  it  to  the  representatives.  [His  Honor  re- 
ferred to  the  terms  of  the  devise.]  Now  if  the  wiD 
stopped  at  the  part  immediately  before  the  proviso,  there 
could  be  no  question  on  the  construction.  If  the  will 
had  stopped  at  the  first  devise,  the  efiect  would  be  this 
(independently  of  the  question  arising  on  the  statute),  to 
give  to  the  children  living  at  the  death  of  the  testator. 
Then  comes  the  clause,  "  but  if  any  of  them,"  &c.  If 
the  question  turned  on  the  word  them,  no  doubt  that 
would  apply  to  the  testator's  children  generally ;  but  it  is, 
if  any  of  them  should  be  tlien  dead;  the  question  is, 
what  is  the  meaning  of  the  word  then  ?  to  what  period 
does  it  apply  ?  Of  course  the  testator  contemplated  his 
widow  surviving  him,  and  when  he  devises  his  estate  to 
his  widow  for  life,  and  directs  a  sale  after  her  death,  the 
word  then  is,  I  think,  to  be  referred  to  the  death  of  the 
wife.  Then,  when  he  provides  that  if  any  of  his  children 
shall  be  then  dead,  it  can  only  apply  to  children  who 
should  predecease  the  wife.  If  the  widow  had  survived 
him,  all  the  children  living  at  his  death  would  be  entitled, 
and  any  of  those  predeceasing  him  would  take  nothing. 
But  if  any  surviving  him  were  dead  at  the  death  of  the 
widow,  leaving  issue,  those  issue  would  take.  But  if  the 
children  dying  before  the  testator  survived  the  wife,  their 
issue  could  not  take.  I  think,  therefore,  that,  on  the 
construction  of  the  will  itself,  Mrs.  Foster  having  sur- 
vived the  w^ife,  her  issue  cannot  take  anything.  Further, 
I  do  not  think  this  can,  in  any  view,  be  considered  a  sub- 
stantive gift  to  the  issue ;  but  a  gift  only,  if  at  all,  by  way  of 


CASES    IN    CHANCERY. 

substitution.     Mrs.  Foster  having  died  in  the  lifetime  of  1855. 

the  testator  could  take  nothing ;  and  the  question  is,  did 
the  testator  intend  substitution  ?  Now  when  another  of 
his  daughters  died  in  his  lifetime,  he  provided  for  that 
event  by  a  codicil,  by  giving  to  her  issue.  It  was  quite 
unnecessary  for  him  to  have  done  this,  if  he  had  not  in- 
tended by  his  will  that  the  issue  of  a  deceased  child  should 
not  take.  Next,  the  question  argued  under  the  statute  is, 
whether  ,the  33rd  clause  applies  to  this  case.  [His  Honor 
read  Ait  clause.]  Now  the  first  question  is,  what  is  the 
eflbct  of  the  devise  ?  was  anything  given  to  Mrs.  Foster  ? 
The  ejSect  of  die  devise  ia,  to  give  to  children  living  at  his 
death ;  and,  dierefore,  there  was  no  gift  to  Mrs.  Foster ,  and 
the  statute  only  applies  to  die  representatives  of  children 
or  issue  to  whom  something  is  given.  Further,  it  appears 
to  me,  that  the  intention  of  the  legislature  was  to  provide 
against  lapse  merely ;  not  to  alter  the  construction  which 
is  to  foe  put  on  any  will.  When  you  arrive  at  the  con- 
duaion  that  there  would  have  been  lapse,  then  the  statute 
spfJiea,  not  otherwise.  Now  the  construction  of  the  will 
Excludes  Mrs.  JFbffar;  therefore  there  was  no  lapse.  Sup- 
K>se  the  case  a  devise  to  the  testator's  children  simply ; 
hen,  according  to  the  construction  to  be  put  on  that, 
.one  but  children  surviving  the  testator  would  take.  But 
lie  argument  in  favour  of  the  representatives  assumes 
\%Bt  the  l^islature  intended  to  alter  that  construction^ 
nd  to  import  a  gift  to  the  deceased  child;  that  you 
re  to  take  away  from  the  gift  to  the  children  surviving 
lie  testator,  in  order  to  let  in  a  gift  to  the  deceased 
hild.  [His  Honor  thought  that  was  not  the  intention 
f  the  act,  and  held  that  the  surviving  children  took  the 
yhole.] 
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Charitable 
Truits  Act. 

^^«"'y-  FORD'S  CHARITY. 

A  matter  pend-    1  HIS  was  a  petition  for  the  erection  of  a  new  school 

iS^chadti"  ^*  p*^^  °^  ^^^  ^^^^^^y  *^"^^-  ^^^  ^^^  ^^^  ^^^^^ 

ble  Trusts  Act,  come  before  the  Court  under  Sir  S.  Romilly^s  Act,  and 
a  continuation  an  order  was  made  in  July,  1826,  by  which  a  scheme 
.t::d";t;e"Ld  was  approved,  and  among  other  things  the  trustees  were 

by  the  Court ;     directed  to  pay  certain  things,  and  then  to  invest  the 
not  a  matter       ^^^ 
totally  new. 

The  question  now  was  whether  a  petition  haying  been 
presented  and  orders  made  afiecting  the  charity  fiinds, 
whether  it  was  not  a  matter  pending  within  the  meaning 
of  the  Charitable  Trusts  Act,  sect  17,  and  whether, 
therefore,  the  application  ought  not  to  be  to  the  Court  at 
once. 

Mr.  Freeliuff, 

The  intention  of  the  act  was  to  preclude  any  purely 
new  business,  not  to  interfere  with  the  jurisdiction  of 
the  Court  over  funds  of  which  it  has  already  partially 
disposed,  as  here ;  the  act  did  not  intend  in  a  case  like 
this,  that  it  should  be  requisite  to  apply  to  the  Charity 
Commissioners. 

Mr.  Wickens,  contra. 

What  is  proposed  here  is  a  quite  new  scheme,  not  a 
continuation  of  anything  previously  done  by  the  Court  It 
is  not  a  further  application  of  a  similar  character ;  they 
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want  to  build  a  new  school,  there  being  no  declaration  1855. 

of  the  Court  about  a  school  at  all. 

Mr.  Speedy  for  the  Bishop  of  Rochester. 

Mr.  Freeling  replied. 

The  Vice-Chancellor  : 

If  I  thought  any  general  rule  could  be  laid  down,  I 

should  have  thought  it  my  duty  to  consult  with  the 

other  judges ;  but  I  do  not  see  my  way  to  any  general 

Tule.     Each  case  must  depend  on  its  own  circumstances. 

In  this  case  the  question  tiu*ns  on  what  is  the  nature  of 

^e   application   sought  of   the    funds   directed   to   be 

T>rought  into  Court.     It  appears  to  me  that  it  is  one 

^which  must  be  considered  as  a  new  application  of  a  part 

of  the  charity  funds,  and  the  spirit  of  the  act  appears  to 

3ne  to  be  this,  that  if  the  intended  application  to  the 

CJourt  is  for  a  new  application  of  the  charity  funds,  it 

should  not  be  made  except  under  the  sanction  of  the 

commissioners.      If,   in  this  case,  the  application  had 

T)een  merely  to  add  new  rooms  to  an  existing  school,  it 

"might  not  perhaps  have  been  necessary  to  obtain  the 

<;ommissioners'  sanction ;  but  this  is  to  establish  a  new 

school,  which  is,  I  think,  within  the  spirit  of  the  act, 

and  no  order  can  be  made  until  the  commissioners  have 

n^een  communicated  with. 
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County  Court 
Jurtsdiction. 

Judgment.  BENNETT  v.  POWELL. 


A  judgment  of    Mr.  BOVILL,  for  the  Plaintiff. 

a  County  Court 

will  be  aided 

against  the  In  this  case  the  point  is  whether  a  judgment  of  a  county 

equitable  chat-    court  will  be  assisted  in  this  Court  by  sale  of  an  equit- 
Defendant.         *^^®  interest  in  leaseholds.     The  Defendant  is  entitled  to 

three  annuities  equitably  charged  on  certain  leasehold 
property.  The  Plaintiff  has  obtained  a  judgment  in  a 
county  court  for  48Z.  and  costs.  A  writ  of  execution 
was  placed  in  the  hands  of  the  high  bailiff  pursuant  to 
the  County  Court  Act,  but  Powell  had  no  goods  seizable. 
Under  these  circumstances,  the  bill  seeks  to  have  it  de- 
clared that  the  debt,  and  costs,  and  interest,  are  a  charge 
on  the  annuities ;  for  an  accoimt ;  and  for  a  sale  of  the 
annuities.  Now  this  is  a  judgment  debt ;  it  is  the  settled 
rule  of  this  Court,  that  if  such  a  judgment  cannot  be 
enforced  at  law  by  reason  of  there  being  no  l^al  in- 
terest which  can  be  seised  at  law,  this  Court  will  aid  the 
judgment  If  this  had  been  a  judgment  of  a  superior 
court,  there  could  have  been  no  difficulty;  the  sheriff 
would  have  taken  the  Defendant's  interest  by  force  of 
the  act  of  the  1  &  2  Vict  c.  1 10;  but  that  act  does  not 
extend  to  the  County  Courts  Act,  being  in  fact  ante- 
cedent to  it,  and  the  County  Courts  Act  itself  does  not 
give  remedies  against  equitable  estates. 

.  The  real  question  is  whether  this  Court  will  not  help 
such  a  judgment,  which   cannot  be  enforced  at  law, 


CASES    IN    CHANCERY. 


am 


e  equitable  estate  of  the  Defendant.  [He  re> 
the  9  &  10  Vict  c.  195,  ss.  3, 95  and  96.]  These 
>ns,  sects.  95  and  96,  would  have  enabled  the 
S*  to  take  the  interest  of  the  Defendant  if  it  had 
;al  interest  If  this  had  been  a  writ  of  ^.  fa. 
uperior  court,  it  is  clear  the  sheriff  might  have 
od  I  say  it  is  equally  clear  that,  if  the  interest 
legal,  the  high  bailiff  could  have  seized  under 
y  Courts  Act  The  case  then  stands  exactly  as 
at  of  a  superior  court  stood  before  the  1  &  2 
10;  a  judgment  which  cannot  be  enforced  at 
se  there  is  only  an  equitable  estate ;  and  in  that 
Court  of  Equity  assisted  by  making  the  judg- 
t  a  charge  on  the  equitable  estate;  Neate  v. 
Marlborough  (a). 


1855. 


yrrisy  for  the  Defendant 

urts  of  law  have  decided  that  the  judgment  of 
jourt  can  only  be  proceeded  under,  under  the 
ourts  Act ;  Berkeley  V.  Elderkin{b) ;  Austeny. 
[He  referred  to  sect  100  of  the  County 
ct]  This  shows  that  the  legislature  intended 
\f  courts  alone,  to  determine  how  and  where  the 
Id  be  paid. 

roceeding  is  to  affect  leaseholds.  Now  the 
frauds  enacts  that  no  execution  can  go  against 
\  till  the  elegit  has  been  issued.  Here  there 
1  right  beyond  that  against  the  legal  chattels, 
quitable  interests  the  Coimty  Courts  Act  gives 
ies.     The  1  &  2  Vict  c.  110,  makes  special 


:yl.  &  Cr.  407.  (c)  22  Law  J.  263,  Exch. ; 

[iaw  J.  281,  Q.  B.       23  Law  J.  40,  Excb. 
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provisions  as  to  the  judgments  of  certain  inferior  courts, 
2^d  section,  and  by  implication  excludes  county  courts. 

Mr.  Simpson,  for  the  Defendant  the  trustee. 

Mr.  Bovill,  in  reply. 

The  whole  question  is  whether  a  judgment  of  the 
county  court,  which  would  have  been  efiectual  against  a 
legal  interest,  shall  not  be  aided  in  this  Court  against 
the  same  property  settled  in  equitable  interest  On  that 
point,  Neate  v,  Duke  of  Marlborough  (a),  is  directly  in 
point 


The  Vice-Chancellor  : 

It  appears  to  me  that  the  general  principle  on  which 
this  Court  acts  in  making  judgments  at  law  available 
against  equitable  interests  applies  to  the  present  case ; 
and  the  only  question  is  whether  there  are  any  particular 
reasons  arising  out  of  the  acts  of  parliament,  or  the 
particular  circumstances  of  this  case,  which  prevent  the 
the  application.  The  principle  is  this,  when  a  court  of 
competent  jurisdiction  has  given  a  judgment,  directing 
payment  of  certain  specified  sums  by  the  debtor  to  the 
creditor,  which  could  be  enforced  by  regidar  process 
against  the  debtor's  chattels,  if  there  are  chattels  which 
cannot  be  reached  by  reason  of  their  being  equitable 
chattels,  this  Court  will  treat  them  as  if  they  were  legal 
chattels.  In  this  case  there  has  been  a  judgment  of  a 
county  court,  and  that  judgment  was  originally  for  pay- 
ment of  the  debt  by  instalments,  and  then  by  virtue  of 
the  act  of  parliament,  the  County  Courts  Act,  there 
being  a  failure  in  paying  the  instalments  the  whole  debt 
became  due,  and  that  occurred  some  years  ago.     There 

(a)  3  Myl.  &  Cr.  407. 
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las  been  issue  of  process  upon  that  for  execution  of  the 
udgment,  and  the  judgment  was  executed  as  far  as  it 
;ould  be.  Now  the  Defendant  is  entitled  to  certain 
equitable  interests,  viz.  to  three  annuities  of  15Z.,  lOZ. 
md  25Z.  payable  out  of  the  rents  and  profits  of  certain 
leasehold  property,  which  is  vested  in  parties  upon  trust 
iinong  other  things  to  pay  those  annuities.  Had  those 
interests  been  legal  the  judgment  would  have  reached 
them ;  and  the  question  is,  are  there  any  reasons  why 
the  equitable  principle  should  not  apply  ?  [The  Vice- 
Chancellor  referred  to  the  two  cases  cited  from  the  Law 
Journal,  and  then  observed : — ]  Those  cases  are  quite 
iifierent  from  this.  This  Court  is  not  giving  a  better 
^medy  than  that  which  the  Plaintiff  got  by  the  judg- 
ment of  the  county  court.  In  those  cases  what  was 
ought  by  the  action  was  to  get  a  judgment  of  the 
uperior  court,  which  would  be  executed  in  a  very 
iflferent  way  from  that  of  the  county  court;  what  is 
ranted  here  is  not  that ;  the  county  court  judgment  will 
fe  left  just  where  it  was;  what  will  be  done  will  be 
aerely  to  make  an  equitable  interest  liable  as  if  it  were 
L  legal  interest,  and  therefore  those  cases  at  law  do  not 
ipply. 


1855. 


Then  it  is  said  the  Statute  of  Frauds  requires  that 

die  writ  should  be  delivered  to  the  sheriff,  and  that  until 

the  writ  is  so  delivered  leasehold  chattels  are  not  bound. 

But  this  act  of  the  9th  &  10th  of  the  Queen  expressly 

clirects  a  writ  of  execution   against  the  goods,  to  be 

executed  by  placing  it  in  the  hands  of  the  high  bailiff. 

And  it  would  be  a  very  singular  thing  to  say  that  when 

a  writ  is  issued,  which  cannot  be  placed  in  the  hands  of 

the  sheriff,  it  shall  not,  by  placing  it  in  the  hands  of  the 

bailiff,  bind  the  goods,  when  the  act  says  that  process 

shall  have  that  effect.     The  effect  of  the  act  is  to  make 
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the  writ  when  in  the  handfl  of  the  high  bailifl^  bind  the 
goods,  although  it  cannot  be  placed  in  the  hands  (^  the 
sheriff.  That  clause  of  the  Statute  of  Frauds  is  therefore 
no  reaaon  why  the  equitable  principle  should  not  apply ; 
and  I  think  I  ought  to  give  the  relief  asked. 


The  declaration  will  be  according  to  the  prayer  of  the 
billy  except  that  instead  of  a  sale,  the  declaration  must  be 
for  the  trustee  out  of  the  rents  and  profits,  to  pay  to  the 
Plaintiff  what  will  satisfy  his  debt  The  Defendant  must 
pay  the  Plaintiffs  costs;  the  Plaintiff  will  pay  the 
trustee*s  costs,  and  have  them  over  against  the  Defendant, 
and  the  costs  will  be  a  charge  on  the  property. 
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drd  and  5th 
November. 

Practice, 

Further  CoH' 

sideration, 

WEST  V.  LAING.  /""  ** 


X  HIS  was  an  adjourned  summons  from  Chambers  in  a  In  a  suit  corn- 
suit  instituted  by  administration  summons.     The  decree  '"^"^^      ^ 

^  ^  summons,  the 

made  on  the  summons  as  to  the  property  in  question,  Court  may  de- 
directed  the  usual  account  of  the  personal  estate  of  the  f  *^®  questions 

.^     „    ,  ,    ,  11-1/.  between  par- 

testator  not  spedficculy  bequeathed  come  to  the  hands  of  ties  entitled  to 

the  executors,  &c.     The  usual  accomits  of  debts,  funeral  the  residuary 

^ ji         .  j.i  ij'iji*  !•       estate,  if  those 

expenses  and  legacies,  and  the  usual  direction  for  apply mg  questions  are 

the  personal  estate  not  specifically  bequeathed  in  a  due  founded  upon 

course  of  administration,  and  in  payment  of  the  lefcacies.  ,  ®  decree ; 

.  ^  "^  °  but  It  cannot 

The  chief  clerk  made  his  certificate,  and  he  found,  among  g©  out  of  the 

other  things,  that  the  residuary  personal  estate  consisted  decree,  and  if 
of  several  leasehold  houses.     The  proceedings  under  extend  bevond 
the  summons  were  attended  by  parties  interested  named  estate  not  spe- 

Donnell  and  others,  who  objected  neither  to  the  decree  ^*"^^*^y  }^^' 

^        .  ^  queathed,  the 

nor  to  the  certificate.      After  the  certificate  had  been  Court  cannot 

duly  signed  by  the  Judge,  and  the  time  had  elapsed  for  deterniine  nor 
objecting  to  it,  those  parties  applied  to  have  a  declaration  ^^  ^^  ^  question 
that  the  rents  of  the  leaseholds  ought  to  have  been  from  of  conversion  of 

time  to  time  invested,  or  otherwise  that  the  leaseholds   ^^i*^.       ?' '"" 

'  ...  volvmg  the  as- 

ought  to  have  been  sold,  and  for  fiirther  inquiries  con-  sumption  of 
Sequent  on  such  declaration.     The  question  raised  being  ^^^''"  Jj^ing  spe- 
in  fact  whether  the  leaseholds  were  specifically  bequeathed  queathed.    In 
to  the  tenant  for  life  to  enjoy  the  rents,  or  whether  they  8"ch  a  case, 
'^rere  part  of  the  general  estate,  and  ought  to  have  been  ^  ^^  *    ecree^ 

<2onTerted  and  invested.  mons,  as  well  as 

on  bill,  if  the 
decree  is  insuf- 
On  the  cause  coming  on  on  further  consideration  in  ficient,  it  must 

Ohambers,  the  above-mentioned  application  for  a  deck-  be  reheard. 


332  CASES    IN    CHANCERY. 

1855.  ration  and  further  inquiries  was  made  by  the  Donnells; 

^"^^  and  two  questions  were  argued, — ^whether  generally, 
r^"  under  an  administration  order  made  upon  summons,  the 
Laimo.  Court  could  determine  questions  arising  as  to  the  residue 
between  the  parties  interested  in  it;  and  whether,  in 
this  particular  case,  the  Court  could  travel  out  of  the 
decree  which  ignored  any  property  specifically  be- 
queathed. 

Mr.  Baily  and  Mr.  Ellis,  for  the  Donnells  and  the  other 
persons  coming  in  under  the  decree. 

The  order  made  contained  no  special  directions  ap- 
plicable to  the  question  which  arose,  and  must  be  deter- 
mined; and  it  is  now  therefore  asked  to  have  such  declara- 
tions. As  to  the  general  question,  it  is  clear  the  Court 
must  make  a  declaration  of  the  rights  to  the  residuary  estate 
of  the  parties,  otherwise  how  can  it  administer  the  estate? 
The  intention  of  the  act  was  to  let  all  that  be  done  on 
summons  which  could  be  done  in  an  ordinary  adminis- 
tration suit;  and  it  is  clear  in  such  a  suit,  questions 
between  the  parties  as  to  their  relative  rights  in  the 
residuary  estate  must  be  determined.  Then  what  is 
there  in  this  suit  to  prevent  the  Court  making  such  de- 
clarations ?  The  Court  has  power  to  direct  further 
inquiries  in  Chambers  on  a  decree,  and  k  fortiori  it  must 
have  that  right  on  further  consideration.  If  it  has  not, 
the  whole  suit  may  be  rendered  useless. 

Mr.  Swanston  and  Mr.  Osborne,  for  the  Plaintiff 
Mr.  West, 

The  decree  is  for  the  mere  common  account;  it  does  not 
notice  anything  but  property  not  specifically  bequeathed. 
Can  these  parties,  in  fact,  graft  another  suit  on  the  certi- 
ficate by  asking  declarations  and  inquiries  which  assume 
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West 

V. 


that  there  is  property  specifically  bequeathed?    There  is  1855. 

a  decree  and  certificate  confirmed.  There  cannot  be  new 
inquiries  upon  that,  even  if  there  can  be  any  declaration 
of  rights.  Laino. 

Mr.  Crreene,  for  Defendants  in  the  same  interest. 

The  principle  is  this : — the  decree  must  cover  all  the 
questions  in  the  suit  The  directions  on  further  con- 
sideration cannot  go  beyond  the  decree. 

If  the  original  decree  is  insufficient,  there  must  be  a 
rehearing :  Morgan  v.  Morgan  (a).  Here  there  is  no  de- 
vise beyond  personal  estate  not  specifically  bequeathed ; 
and  you  cannot  have  inquiries  going  beyond  that. 

Mr.  Baih/y  in  reply. 

The  Vice-Chancellor  : 

The  first  question  is,  whether,  where  there  has  been  a 
decree  made  on  a  summons  for  administering  an  estate, 
^jid  the  accounts  have  been  taken  accordingly,  on  further 
Consideration  it  is  competent  to  the  Court  to  declare  the 
tSghts  of  residuary  legatees  inter  se. 

If,  when  the  application  is  merely  to  administer  an 
Estate  by  summons,  the  Court  has  reason  to  see  that 
^difficult  questions  may  arise,  it  will  decline  to  make  a  de- 
^:*ree  on  summons,  and  will  tell  the  parties  they  must  file  a 
"fcilL     But  if  a  decree  has  been  made  and  accounts  have 
^l>een  taken,  and  the  matter  then  comes  before  the  Judge, 
lie  ought  to  proceed  to  determine  the  rights  of  the  par- 
ities in  respect  of  the  residuary  estate;   assuming   that 
the  proper  parties  are  before  him,  and  have   had  the 
opportunity  of  supporting  their  claims.     But  even  then, 

(a)  14  Beav.  72. 
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1855.  if  the  Judge  sees  that  there  are  questions  depending  on 

controverted  facts,  or  questions  partly  of  &ct  and  fnrtly 
of  law,  die  Judge  ought  to  say,  in  tiie  exercise  of  his  dis- 
cretion, that  the  matter  ought  to  be  made  the  subject  of  a 
suit  by  bill.  But  unless  that  is  the  case,  if  the  Judge 
thinks  there  is  nothing  to  prejudice  his  making  directions 
by  the  decree,  he  is  authorized  by  die  act  of  parlianent 
to  make  such  directions.  And  if  in  this  case  it  were 
simply  a  question  as  to  part  of  the  residue,  whether  the 
tenant  for  life  is  entitled  to  enjoy  it  in  specie  or  not,  or 
whether  it  ought  to  be  sold,  it  appears  to  me  that,  as  diat 
question  depends  solely  on  the  words  of  the  wiU,  and  as 
all  the  parties  have  had  an  opportunity  of  discussing  it, 
there  would  be  no  difficulty  in  proceeding  to  make  sruch 
an  order  as  that  which  is  asked  on  further  consideration. 
But  in  this  case  the  matter  does  not  stand  so.  Mrs.  West 
has  applied  for  and  obtained  a  decree,  merely  for  an 
account  of  the  personal  estate  not  specifically  bequcfathed, 
in  fact  the  common  administration  decree.  The  decree 
therefore  excludes  all  consideration  of  what  are  the  in- 
terests of  the  parties  in  any  property  specifically  be- 
queathed. There  was  of  course  no  right  in  Mrs.  West 
to  prevent  any  other  parties  firom  raising  the  question ; 
and  if  she  had  filed  a  bill,  they  might  have  taken  care 
to  have  the  decree  so  framed  as  to  let  them  in.  But 
Mrs.  West  having  obtained  a  decree  so  limiting  the  ac- 
counts, if  the  other  parties  had  thought  the  decree  was 
not  what  it  ought  to  have  been,  it  was  competent  to  them 
to  apply  to  discharge  the  order  or  to  get  it  modified. 
But  there  being  that  decree,  and  a  certificate  acting  on 
that  decree,  I  think  that  on  fiirther  consideration  the 
Court  can  only  do  what  it  would  do  in  proceedings  ccmh- 
menced  by  bill ;  that  is,  on  further  consideration  make 
only  further  directions  founded  on  the  decree.      If  this 
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were  a  suit  by  bill,  I  could  not  make  the  declarations  here  1 855. 

asked,  and  I  therefore  now  refuse  them. 

{The  Court  then  by  consent  gave  its  opinion  on  the 
merits.] 

1855: 

25ih  June. 

Survivorship, 

GOSLING  V.  GOSLING.  Husband 

Wife. 

1  HE  testator  in  this  cause  had  600/.  standing  in  the  A.,  holding  a 
hands  of  Messrs.  Seager,  secured  by  their  promissory  P''^'"Jf«<>''y 
note  to  him  alone.     He  went  to  Messrs.  Seager,  and  for  a  debt,  di- 
desired  them  to  transfer  the  debt  in  their  books  to  the  ^^^^^^  ^;  ^p 
joint  account  of  himself  and  his  wife,  as  he  wished  her  y^i^  books  to 
to  have  it  after  his  death;  and  he  cancelled  the  pro-  the  names  of -^. 

and  hift  wifp 

missory  note,  and  took  a  fresh  promissory  note  to  himself  • 

/         '  ^  -^  expressmg  an 

and  his  wife.     This  was  the  account  given  by  Mr.  Seager  intention  to 

of  the  transaction  in  his  evidence  in  the  cause.  benefit  his 

wife,  and  he 

cancelled  the 
The  husband  died,  leaving  his  wife  surviving  and  his  note  and  took 

executrix;  as  such,  she  had  treated  for  a  considerable  time  j^-        j  j^- 

the  debt  of  600/.  as  part  of  her  husband's  assets ;  but  wife.    A»  died, 

now  she  <:laimed  to1)e  entitled  to  it  by  survivorship,  or  1^*^^"?  "**  .^"® 
1        /».         ii/»i        1111       111      surviving  him: 
as  a  benefit  mtended  for  her  by  her  husband  by  the  Jieid,  that  the 

transfer  of  it  into  their  joint  names ;  and  this  was  the  debt  belonged 

X-       1.  r       xi_    /-I       i.  JO  the  wife,  and 

question  before  the  Court.  ^.^  ^^^  ^^/^ 

part  of  the  tes- 

Mr.  Tarriano,  for  the  Plaintiff.  tator's  general 

rm  1        ./»      •  1  i»  personal  estate. 

The  600/1  cannot  belong  to  the  wife  either  by  way  of 

survivorship,  or  by  way  of  separate  estate,  or  of  trust : 

SnUth  V.  Warde  (a).     The  testator  might  at  any  time 

lave  called  on  Seager  &  Co.  to  transfer  it  to  him.     He 

(a)  15  Sim.  56. 
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kept  the  debt  in  his  own  power  at  law.  The  promissory 
note  to  the  husband  and  wife  was  at  law  only  a  note  to 
the  husband,  for  he  only  could  have  sued  upon  it.  There 
was  no  declaration  of  trust  in  writing  ;  and  on  the  death 
of  the  husband  the  note  passed  to  his  personal  repre- 
sentative as  such,  and  not  to  the  wife  as  survivor,  for  she 
never  had  any  interest  in  it  during  the  husband*s  life. 

Mr.  Baily  and  Mr.  Martineau,  contra,  were  not  heard. 


The  Vice-Chancellor  : 

I  think  I  must  take  it  that  this  was  a  trust  created  by 
the  testator  for  his  wife  ;  his  motive  was  to  benefit  her. 
He  had  600/.  in  the  hands  of  Messrs.  Seager,  secured 
by  a  promissory  note  to  him ;  and  having  no  other  assign- 
able inducement  than  to  benefit  his  wife,  he  says,  "  I  wish 
this  600/.  standing  in  your  books  to  be  placed  to  the 
joint  account  of  myself  and  my  wife.** 


No  motive  is  attempted  to  be  assigned  except  that 
which  in  fact  Seager  says  was  stated  to  him.  The  act 
was  done  constituting  the  husband  and  wife  joint  tenants 
of  the  money ;  so  that,  after  the  death  of  either,  the  sur- 
vivor  would  be  entitled.  It  is  said,  that  in  1824  the  wife 
treated  it  as  part  of  her  husband's  general  assets  ;  an4>  if 
the  case  had  rested  on  her  statement,  it  might  be  difficult 
for  her  to  get  over  that  circumstance ;  but  then,  taking 
the  statement  of  Seager  as  to  what  took  place  on  the 
occasion  of  the  transaction,  her  mistaking  afterwards  her 
rights,  will  not  displace  them.  Therefore  the  600Z.  be- 
longs to  the  widow. 
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1855: 
24th  and  25th 

April, 
and  5th  July. 

Bankruptcy, 

PENNELL  V.  HOME.  StattUes. 

Laches, 


ID  Huntingtower,  being  indebted  in  certain  sums  in  Ten  years  after 
tter  part  of  1841  to  the  Defendant  Home,  gave  him  ^he^w^I^^ees 
rant  of  attorney  on  the  8th  of  November  of  that  filed  a  bill  to 

o  secure  a  sum  of  a  little  more  than  8,000Z.     On  »«'  ^}^^  f^'   , 

cunties  alleged 
Jth  of  November  he  executed  to  him  an  assignment  jq  i,g  obtained 

tain  furniture  and  all  his  other  chattels ;  and  on  the  in  fraud  of  the 

of  the  same  month  he  mortgaged  to  him  certain  j^^^     £.1 

sts  in  land,  all  to  secure  the  same   8,000/.      In  case  was  one  of 

nber,  1841,  Lord  Huntingtower  went  abroad.     On  8"8Fc»?n;  but 

•^  the  assignees 

!nd   September,   184^,  he  was   made  a  bankrupt,  did  not  make 

Lssignees  took  no  steps  to  interfere  with  these  trans-  ®"'  ^^^^^ 

ks  till  1850,  when  they  filed  a  bill  to  set  them  aside,  ^i^^^  \\\ey  could 

e  ground  that  the  whole  was  a  fraud ;  an  arrange-  neither  have  a 

between  Lord  Huntingtower  and  Home  at  a  time  ^^^^^®  ".°' 

^  turiher  m- 

Lord  Huntingtower  intended  to  go  abroad  to  defeat  quiries. 

editors,  and  that  the  securities  were  given  with  that      Tlie  235th 

and  that  the  debt  due  to  Home  was  very  much  Bankrupt  Law 
lan  8,000/.     It  was  insisted  that  the  seciu-ities  em-  Consolidation 

d  the  whole,  or  nearly  the  whole,  of  Lord  Hunting^  ^^*  """«'  ^« 
'  •'      ^   ^  ,  ^    construed  to 

s  property,  and  that  giving  them  constituted  of  require  notice 

an  act  of  bankruptcy.  'f «  ^ay«  a^er 

the  cause  is  at 

issue ;  and  the 
e  answer  denied  the  fraudulent  scheme,  and  averred  notice  must  be 

Lord  Huntingtower^ s  going  abroad  was  partly  for  ®P®^*  ^' 
ire  and  partly  for  special  business,  and  not  with 
iew  of  defeating  his  creditors,  and  that  full  con- 
tion  for  the  securities  had  been  given.  There  was 
idence  in  support  of  the  bill  except  Lord  Hunting- 
's own   depositions,  and  he   admitted   clearly  his 

..  III.  c  c 
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being  indebted  to  Home  to  the  extent  of  3,0O0Z. ;  and, 
further,  that  he  might  be  indebted  to  him  in  the  other 
5,000/. ;  but  he  could  not  speak  with  certainty  as  to  the 
further  amount,  nor  further  than  that  he  believed  he  owed 
him  a  good  deal  more  than  3,000/. 


The  Defendant  by  his  answer  denied  that  Lord  HunU 
ingtower  was  a  trader  or  that  he  was  liable  to  be  made  a 
bankrupt,  and  insisted  that  the  Plaintiffs  were  bound  to 
prove  the  validity  of  the  fiat,  which  they  had  not  done ; 
and  therefore  it  was  contended  they  showed  no  title  as 
assignees. 

This  question  turned  partly  on  the  233rd  section  of 
the  12  &  13  Vict.  c.  106,  which  is  as  follows -.—That  if 
the  bankrupt  do  not  dispute  the  fiat,  which  in  this  case 
he  had  not  attempted,  the  Gazette  containing  the  adver- 
tisement of  the  bankruptcy  "  shall  be  conclusive  evidence 
in  all  cases  as  against  such  bankrupt,  and  in  all  actions 
at  law  or  suits  in  equity  brought  by  the  assignees  for 
any  debt  or  demand  for  which  such  bankrupt  might  have 
maintained  any  action  or  suit  had  he  not  been  adjudged 
bankrupt,  that  such  person  so  adjudged  a  bankrupt  be- 
came a  bankrupt  before  the  date  and  suing  forth  of  such 
fiat,  or  before  the  date  and  filing  of  the  petition  for  ad- 
judication, and  that  such  fiat  was  sued  forth,  or  such 
petition  filed,  on  the  day  on  wliich  the  same  is  stated  in 
the  Gazette  to  bear  date." 


The  Plaintiffs  contended  that  the  suit  was  one  which 
the  bankrupt  might  have  brought,  and  therefore  that  the 
fiat  was  conclusive.  They  contended  also  that  if  that 
was  not  so  under  the  233rd  section,  that  under  the  235th 
the  fiat  was  conclusive,  unless  the  Defendant  gave  notice 
of  his  intention  to  dispute  the  fiat  within  ten  days  after 
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rejoinder,  and  no  such  notice  had  been  given.  The 
Defendant  insisted  that  his  answer  disputing  the  fiat  was 
sufficient  notice. 

The  235th  section  of  the  Bankruptcy  Consolidation 
Act  referred  to  is  as  follows : — 

"  That  in  aU  suits  in  equity,  other  than  a  suit  brought 
by  the  assignees  for  any  debt  or  demand  for  which  the 
bankrupt  might  have  sustained  a  suit  in  equity  had  he 
not  been  adjudged  bankrupt,  and  whether  at  the  suit  of 
or  against  the  assignees,  no  proof  shall  be  required  at 
the  hearing  of  the  petitioning  creditor's  debt,  or  of  the 
trading  or  act  of  bankruptcy  respectively,  as  against  any 
of  the  parties  in  such  suit,  except  such  parties  as  shall 
within  ten  days  after  rejoinder  give  notice  in  writing  to 
the  assignees  of  their  intention  to  dispute  some  and 
which  of  such  matters ;  and  where  such  notice  shall 
have  been  given,  if  the  assignees  shall  prove  the  matter 
so  disputed,  the  costs  occasioned  by  such  notice  shall,  if 
the  Court  see  fit,  be  paid  by  the  parties  so  giving  such 
notice,  and  the  service  of  such  notice  may  be  proved  by 
affidavit  upon  the  hearing  of  the  cause.** 

Mr.  Swanston,  Mr.  Baily  and  Mr.  LaWy  for  the  Plain- 
ti£^  read  a  great  deal  of  evidence,  consisting  of  the 
depositions  of  Lord  Huntingtower,  to  show  his  embar- 
rassed state  at  the  time  he  executed  the  securities ;  and  to 
show  that  he  was  going  abroad  at  the  time,  and  that  it 
was  a  concerted  scheme  between  him  and  the  Defendant 
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They  argued  that  it  was  obviously  the  very  purpose 
of  these  deeds  to  delay  the  creditors.  An  act  of  bank- 
ruptcy was  committed  by  the  delivery  of  the  goods  to 
the  Defendant. 

cc2 
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1855.  They  cited  Worsley  v.  Dematti8{a),  Butcher  ▼.  Eos- 

tow  {b\  Newton  v.  Chantler  (c),  Hutton  v.  CruttweU  {d\ 
I,.  Ex  parte  Sparrow  (e). 

HOMB. 

Mr.  Glasse,  for  the  Defendant 

There  is  no  evidence  in  support  of  the  case  made  by 
the  bill,  except  Lord  Huntingtower^s^  and  that  is  very 
inconclusive.  They  put  their  case  on  a  double  ground ; 
1st,  fraudulent  preference,  or  a  positive  act  of  bank- 
ruptcy,*from  the  nature  of  the  transaction ;  ^dly,  a  sale 
at  undervalue,  and  therefore  ground  for  an  account  But, 
unless  there  was  a  valid  bankruptcy^  the  commission 
of  an  act  of  bankruptcy  in  this  case  is  of  no  importance. 
The  90th  and  subsequent  sections  of  the  Act  of  6  Geo. 
IV.  [He  read  the  91st  and  92nd.]  The  corresponding 
clause  to  the  91st  is  the  135th  of  the  present  Consolida- 
tion Act  Now,  if  the  Plaintifis  proceed  under  this 
section  the  case  is  not  within  it  Nor  is  it  within  the 
92nd  section.  Kitchener  v.  Power  (f).  The  Plaintifis 
here  are  seeking  to  introduce  the  doctrine  of  relation ; 
to  make  Lord  Hunting  tower*  s  bankruptcy,  which  was 
founded  on  a  much  later  transaction,  relate  back  to  the 
transaction  with  Mr.  Home.  Now  Kitchener  v.  Power 
shows  that  the  Plaintiffs  must  prove  the  bankruptcy,  and 
that  they  are  assignees.  It  is  a  necessary  step  in  their 
title,  and  they  must  prove  it 

As  to  this  transaction  being  an  act  of  bankruptcy,  the 
delivery  of  the  goods  could  not  be  so,  for  there  is  no 
evidence  that  it  was  even  all  Lord  Huntingtower's  per- 
sonal estate ;  but  it  excludes,  of  course,  his  real  estate. 

(a)  1  Burr.  467.  (e)  2  De  G.,  M.  &  G.  907. 

lb)  1  Dougl.  295.  (/)  9  Add.  &  Ell.  «32, 

(c)  7  East,  138.  O.  S. 

[d)  1  El.  &  Bl.  15. 
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The  delivery  of  the  goods  was  not  an  act  of  bank-  1855. 

ruptcy  unless  it  was  firaudulent,  and  in  contemplation  of 
bankruptcy^  and  calculated  to  preclude  the  trader  from 
carrying  on  his  trade,  or  rather  to  delay  the  creditors, 
Morgan  v.  Brundrett  (a).  Here  it  is  not  proved  what  were 
the  goods  delivered. 

The  cases  cited  by  Mr.  Swanston  support  these  pro- 
positions instead  of  contradicting  them.  Lee  v.  Hart  (b) 
shows  that,  as  a  sale  of  part  of  the  goods,  it  was  not  an 
act  of  bankruptcy.  And  as  to  a  case  of  sale  at  an  under- 
value, there  is  not  a  particle  of  evidence  to  support  it 

With  him  Mr.  T.  H.  Terrell. 

It  is  incumbent  on  the  assignees  to  prove  their  title. 
They  have  not  done  so.     If  we  are  within  the  Bankrupt 
Law  Consolidation  Act  (the  S33rd  clause),  it  is  clear  that 
the  assignees  here  are  excluded.     The  92nd  section  of 
the  act  points  out  what  evidence  must  be  given  where 
no  notice  under  the  91st  has  been  given.    This  is  not  a 
fraudulent  preference ;  to  be  so,  it  must  be  in  contem- 
plation of  bankruptcy.     Here  there  is  no  evidence  of 
£uiy  such  contemplation ;  in  fact,  his  being  a  trader  was 
not  known  at  that  time;  no  one  had  any  idea  of  his 
being  a  trader.     It  was  no  voluntary  act  by  Lord  Hunt- 
"ingtower.     He  was  under  the  pressure  of  proceedings 
by  Home.    As  to  the  delay,  the  bill  is  filed  nearly  ten 
3^ears  after  the  Plaintiffs  had  full  knowledge  of  the  cir- 
cmmstances,  Gregory  v.  Gregory  (c) ;  Baker  v.  Read{d). 

Mr.  Swanston,  in  reply. 

(a)  5  Barn.  &  Add.  289.  (c)  Coop.  20 1 . 

(6)  24  Law  J,  71.  (rf)  18  Beav.  398. 
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1855.  The  Court  took  time  to  consider,  and  on  the  5th  July 

delivered  the  following  judgment : — 


The  Vice-Chancellor  : 

This  is  a  bill  filed  by  the  assignees  of  Lord  JBtrnting^ 
tower.  The  purpose  of  the  bill  is  to  have  certain  instru- 
ments executed  in  favour  of  the  Defendant,  before  the 
bankruptcy  of  Lord  Huntingtower^  declared  null  and 
void.  The  Defendant  insists,  Istly,  that  the  Plaintiff  is 
under  an  obligation  to  establish  in  this  suit  the  validity 
of  the  fiat ;  and  that  turns  on  the  construction  of  the 
12  &  13  Vict  c.  106,  ss.  233,  235,  and  particularly  the 
latter.  [His  Honor  referred  to  the  233rd  sect]  Now 
that  applies  to  cases  in  which  a  suit  in  equity  is  insti- 
tuted for  any  debt  for  which  the  bankrupt  might  have 
sued.  The  235th  sect  applies  to  suits  other  than  suits 
which  the  bankrupt  might  have  sustained. 

This  suit  is  founded  on  this  allegation.  It  alleges  that 
in  November,  1841,  Lord  Huntingtower  was  desirous  of 
withdrawing  his  property  from  the  reach  of  his  creditors ; 
and  that  he  executed,  with  that  view,  in  favour  of  Mr. 
Homey  several  instruments  assigning  certain  chattels,  con^ 
sisting  of  furniture  and  other  things,  and  a  few  days  after- 
wards mortgaged  to  him  some  real  estates.  It  is  insisted 
that  the  debt  due  to  Home  was,  in  fact,  very  small ;  that 
the  security  was  taken  for  8,000/.,  and  that  the  scheme 
was  to  withdraw  the  property.  It  is  insisted  that  this  i 
not  a  suit  brought  by  the  assignees  for  a  debt  for  which  th' 
bankrupt  might  have  sustained  a  suit,  and  therefore  thai 
the  fiat  is  not  conclusive,  and  the  validity  of  it,  bein, 
disputed,  must  be  proved :  and  I  think  it  is  not  a  sui 
which  the  bankrupt  could  have  originated.  On  the  othe: 
hand  it  is  insisted  that  the   Defendant  is  concluded 
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lot  been  given. 

The  question  is,  has  any  such  notice  been  given  by 
ffotne  ?  It  is  insisted  that  he  has.  By  his  answer  he 
nsists  that  there  was  no  trading  of  Lord  ffuntingtower, 
ind  on  that  ground  he  insists  on  the  invalidity  of  the 
iat ;  and  that,  it  is  said,  is  equivalent  to  the  notice  re- 
[uired  by  the  act  The  act  requires  notice  within  ten 
lays  of  rejoinder.  It  is  objected  by  counsel  for  Home 
hat  there  is  no  such  thing  as  rejoinder;  and  the  ob- 
ervation  is  well  founded.  Even  before  the  orders  of 
845,  and  for  a  long  period,  there  was  no  such  thing  as 
BJoinder ;  there  was  subpoena  to  rejoin,  and  that  put  the 
ause  at  issue.  The  old  practice  of  rejoinder  had  long 
eased  to  be  in  use.  The  orders  of  1845  abolished 
BJoinder,  and  put  the  cause  at  issue  by  replication  ;  and 
iierefore  it  is  said  there  could  be  no  such  thing  as  notice 
rithin  ten  days ;  and  the  objection  as  to  rejoinder  is  just, 
s  far  as  it  goes.  But  not  only  does  this  act  appear  to 
ssume  that  rejoinder  was  still  the  practice,  but  the 
I  Greo.  4  contains  a  similar  clause  in  the  same  terms,  so 
ar  as  limiting  the  time,  though  there  was  then  no  such 
hing  as  rejoinder.  These  sections  were  obviously  framed 
irithout  reference  to  the  practice  of  the  Court. 

It  appears  to  me  that  the  proper  construction  is,  that 
lotice  must  be  given  within  ten  days  after  the  cause  is 
t  issue.  The  notice  must  be  in  writing  specifying  the 
[isputing  of  the  fiat,  stating  which  of  the  matters  it  is 
ntended  to  dispute,  whether  the  debt  or  the  act  of 
bankruptcy.  Now  here  no  such  notice  has  been  given, 
nd  the  Plaintiff  is  not  therefore  under  the  necessity  of 
nroving  any  of  those  matters :  so  that  although  the  suit 
annot  be  r^arded  as  one  which  the  bankrupt  could 
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1855.  have  brought,  it  is  within  the  235th  section ;  and  I  think, 

therefore,  the  objections  to  the  title  of  the  assignees 
cannot  be  sustained. 

This  brings  me  to  consider  whether  the  assignees  are 
entitled  to  any  and  what  part  of  the  relief  prayed,  on 
the  evidence  brought  forward  in  support  of  their  case. 
The  Defendant  denies  the  allegations  of  the  bill  posi- 
tively, and  the  only  evidence  on  the  part  of  the  Plaintiffs 
is  the  evidence  of  Lord  Huntingtower.  Now  I  have 
carefully  examined  the  depositions  of  Lord  HunAng^ 
tower,  and  it  appears  to  me  the  result  is  this,  to  leave  a 
certain  degree  of  suspicion  on  the  transaction.  Home 
appears  to  have  been  a  money  lender.  Lord  Hunting^ 
tower  came  of  age  on  the  14th  July,  1841,  and,  as  he 
states,  at  that  time  he  owed  debts  to  the  amount  of 
40,000/.,  for  which  he  says  he  had  received  little  or  no 
consideration.  With  regard  indeed  to  the  debts  that  he 
owed  on  coming  of  age,  he  seems  to  have  very  litde 
notion  of  what  he  actually  did  owe.  He  does  not  seem 
to  have  had  any  definite  notion  of  the  value  of  money, 
or  to  have  considered  it  of  much  importance  whether  he 
owed  much  or  little.  However  he  does  recollect  in  re- 
ference to  the  instruments  in  question  thus  much;  he 
believes  he  owed  3,000/.  to  Home.  As  to  the  other 
5,000/.,  he  has  but  a  confused  notion  on  the  subject;  he 
believes,  however,  he  did  owe  some  sum  beyond  the 
5,000/. 

Looking  at  the  whole  of  the  evidence,  and  there  is 
none  but  his,  it  appears  to  me  that^  although,  having 
regard   to  the   position  of  Lord  Huntingtower  and  of 
Homey  it  is  a  case  of  some  suspicion,  and  under  ordinary 
circumstances   it   would   require   further  consideration. 
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is  not  such  a  case  as  would  enable  me  to  say  I 
ught  at  once  to  set  aside  the  transaction.  Lord  Hunt' 
igtower  does  not  confirm  the  bill  as  to  the  allegations 
f  his  intention  to  go  abroad  to  avoid  his  creditors^  and 
lat  he  used  these  instruments  for  that  purpose.  The 
uestion  then  is,  whether  there  was  a  bon&  fide  debt  to 
Tome;  because  it  appears  that  he  required  security, 
id  Lord  Huntingtower  gave  these  instruments  in  order 
>  effect  that  security.  Now  it  appears  to  me  that,  taking 
ito  consideration  the  fact  that  Home  required  security, 
id  that  Lord  Huntingtower  executed  those  securities 
^cognising  the  debt,  I  do  not  see  how  I  can,  on  the 
ridence  of  Lord  Huntingtower^  set  aside  these  deeds 
n  the  ground  of  fi*aud  as  alleged.  As  to  the  securi- 
es  being  an  assignment  of  all  Lord  Huntingtower^ s 
roperty,  it  does  not  appear  that  that  was  so ;  what  was 
scepted  is  not  clear;  but  it  is  clear  that  there  was 
ame  and  considerable  property  belonging  to  him  which 
ras  not  included.    At  all  events,  the  conclusion  to  which 

come  is,  that  I  could  not  on  the  case  before  me  set  these 
ostruments  aside. 


1855. 


Pbnkell 

V. 
HOMB. 


Then  is  there  so  much  suspicion,  that  I  ought  to  put 
he  matter  in  train  for  further  investigation.  Now,  if 
he  matter  were  recent,  I  am  of  opinion  it  would  require 
iirther  investigation ;  especially  on  one  point ;  that  is, 
issuming  there  was  a  debt  of  3,000Z.  to  Home;  and 
inding  a  fiirther  debt  alleged,  I  think  I  should  put  it 
n  course  of  inquiry  for  ascertaining  what  consideration 
here  was  for  the  8,000Z.  But  the  transactions  were  in 
1841,  the  bankruptcy  in  1842,  and  the  bill  not  filed  till 
\ugust,  1850.  That  makes  ten  years  fi-om  the  bank- 
ruptcy; and  during  that  long  time  the  assignees  have 
aken  no  proceedings.  Now  after  so  long  a  time,  I 
iiink,  when  they  proceed,  they  are  bound  to  establish 
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their  case  satis&ctorily ;  and  when  I  find  they  have  not 
done  so,  and  I  find  three  deliberate  and  solemn  instru- 
ments, I  think  I  should  depart  firom  the  principles  of  this 
Court  if  I  were  to  direct  fiirther  inquiry. 


The  only  relief  to  which  the  Pliuntifl^  are  entitled  is 
an  account  of  the  sums  for  which  the  property  was  sold; 
an  inquiry  what  Home  received;  and  an  account  of  what 
is  due  on  the  footing  of  the  mortgage. 
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PATCH  V.  GRAVES  and  Others. 

Between 

John  Graves  (formerly  an  Infant,  but  now 

of  full  age) Plaintiff; 

and 
(yjsanna  Jemima  Hicks  (now  deceased)^ 
Francis  Hearle  and  Anna  Maria  his 
Wife  (now  deceased),  Richard  Barry 
Slater  (dismissed),  Joseph   Holden 
Strutt  (dismissed),  George  Farr  (dis- 
-zoissed)  and  Robert  Earl  of  Cardi- 
gan (dismissed) Defendants. 

Dy  Original  and  Supplemental  BUL 

And  between 

-^^  NCis  Hearle  and  Anna  Maria  his 

(now  deceased) Plaintiffs ; 

and 
.NNA  Jemima  Hicks  (now  deceased) 
John  Graves Defendants. 

And  between 

N  Patch Plaintiff; 

and 

N    Graves,    Francis    Hearle    and 
.NNA  Maria  his  Wife  (now  deceased), 
"^^illiam    Petrie    Craufurd,   John 

mart  and  William  Prater      .    •    .  Defendants. 

By  Bill  of  Revivor  and  Supplement. 
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1855.  And  between 

John  Patch Plaintiff; 

and 

John  Graves,  John  Hicks  Graves  (an 
Infant),  William  Petrie  Craufurd, 
John  Smart  and  William  Prater     •  Defendantt, 

IVill  By  Supplemental  BilL 

Construction. 
Revocation, 

Testator  by  his    1  HE  bill  stated  as  follows : — 
will  gave  real 

estate,  with  i    mi  /»         i 

various  limita-        !•  The  two  first  above-mentioned  suits  were  institated 

tions,  and  also  on  or  about  the  26th  of  July,  1825,  for  the  due  adminis- 

wife  for  life  or  'nation  of  the  real  and  personal  estates  of  John  JERcks^  lat^ 

widowhood,  of  Plomer  Hill  House^  in  the  parish  of  West  Wycombe^ 

and  after  her  j^^  ^.j^^  county  of  Buckingham,  Esquire,  the  testator  in  th^ 

person  who  pleadings  in  the  said  suits  named,  and  to  have  the  tru^ 

should  be  en-  construction  of  the  said  testator's  will  and  codicils  duljr 

siduary  real  declared  by  this  Court,  and  the  rights  of  the  parties  in- 

estate,  either  as  the  said  real  and  personal  estate  ascertained ;  and  iim 

w"b  Ln  ml^e  ^^^^^  ^  ^'^^^  ^^^  respective  rights  of  the  Plaintiff  JbA» 
By  his  first  Patch  and  of  the  Defendants  hereto  in  the  real  and 
codicil  he  gave  personal  estates  of  the  said  testator,  and  the  questions 
estate  to  his  which  have  now  arisen  in  relation  thereto,  it  is  necessary 
widow.  »  to  state  shortly  the  will  and  codicils  of  the  said  testator*^ 

codici?  he"re-     ^^^  ^^  declarations  and  decisions  which  t^ve  already 
yoked  the  dis-    been  made  by  this  Court  in  respect  thereo£ 
positions  made 

of  his  real  and  personal  estate,  and  instead  he  gave  his  real  and 
personal  estate  to  his  daughter ;  remainder  as  to  the  same  to  his 
grandson  and  his  heirs  in  strict  entail,  as  in  his  will  directed,  but 
he  was  not  to  take  possession  till  he  should  attain  thirty-one,  and, 
on  failure  of  issue  of  his  grandson,  he  ordered  that  his  estate  and 
effects  should  go  and  descend  as  by  his  will  directed : — Held,  that 
the  gift  of  the  residuary  property  by  the  first  codicil  was  not  revoked 
by  the  fourth  codicil ;  that  the  funded  property  did  not  fall  into  the 
residue,  but  was  given  for  life  to  the  daughter,  remainder  in  strict 
settlement  to  the  grandson  for  life,  remainder  to  his  eldest  son. 
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SL  By  the  said  testator's  will,  dated  the  4th  of  May, 
21f  duly  executed  as  then  required  by  law,  the  said 
(tator  gave  his  copyhold  mansion  and  premises,  in  the 
unty  of  Bucks,  called  Phmer  Hill,  to  Richard  Barry 
ateTf  Robert  Earl  oi  Cardigan,  Joseph  Holden  Strutt  and 
eorge  Farr,  Defendants  in  the  first-mentioned  suit,  as 
isteesyupon  trust  for  his  wife  the  late  Defendant  Susanna 
*mima  Hicks  during  her  life  or  widowhood,  and  residence 
erein ;  and,  subject  thereto,  upon  such  trusts  as  would 
TSt  nearly  correspond  with  the  uses  and  trusts  declared 
*  the  residue  of  his  real  estates :  and  the  said  testator 
we  his  freehold  estate  in  the  county  of  Cornwall,  called 
Veravel,  to  the  same  trustees,  upon  trust  out  of  the  rents 
ereof  to  pay  an  annuity  of  20i  to  his  niece  now  de- 
based ;  and,  subject  thereto,  to  pay  the  residue  of  such  rents 
or  for  the  separate  use  of  his  daughter,  the  late  Defen- 
int^itTuz  Maria  HearU,  for  her  life,  and  after  her  decease 

>  the  use  of  the  children  of  the  said  Anna  Maria  Hearle, 
r  tenanU  in  cmman  in  tail  general,  with  cross  remainders 
I  tail  general,  and  for  default  of  such  children  of  the 
lid  Anna  Maria  Hearle  to  the  uses  and  upon  the  trusts 
eclared  of  the  residue  of  his  real  estate.     And  the  said 
tstator  gave  to  the  same  trustees  his  manor  and  advow- 
>n  of  Bradenham  and  other  real  estates  in  the  county  of 
ivckingham,  and  all  the  residue  of  his  real  estates,  sub- 
let to  the  charges  which  might  be  existing  thereon  at 
16  time  of  his  decease,  and,  subject  to  an  annuity  of  300/. 
)  his  wife  during  life  and  widowhood,  to  the  use  of  his 
nly  son  William  Thomas  Horatio  Nile  Nelson  Hicks 
who  predeceased  the  testator)  for  life,  with  remainder 
t  his  first  and  other  sons  in  tail  male ;    and  in  default 
r  such  issue,  and  subject  to  a  further  annuity  of  1007. 

>  his  wife  during  her  life  and  widowhood,  and  subject 
I  a  like  annuity  of  1002.  for  the  separate  use  of  his  said 
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daughter  Anna  Maria  Hearle  for  life,  to  the  use  rf  his 
grandson,  the  above-named  Defendant  John  Graves^for 
life,  without  impeachment  for  wdste^  with  remainder  to 
trustees  to  preserve,  with  reiaainder  to  Yfi^  first  and  other 
sons  successively  in  tail  maie,  with  remainders  OYer  in 
trust  for  the  first  and  other  sons  succesnvefy  of  the  said 
Anna  Maria  Hearle  in  tail  male,  with  remainder  to  the 
testator's  right  heirs ;  and  after  providing,  that  any  son 
of  the  s^d  Anna  Maria  Hearle  who  should  come  in  esse 
in  his  lifetime  should  be  tenant  for  life  only,  with  re- 
mainder to  his  heirs  male,  and  creating  special  powers  to 
jointure  and  charge  younger  children's  portions  upon  and 
to  lease  his  said  settled  residuary  real  estates,  the  said  tes- 
tator's will  proceeded  partly  as  follows : — "  I  give  and 
bequeath  all  the  money  in  the  parliamentary  stocks  or 
public  funds  of  Great  Britain,  which  shall  belong  to  me 
at  the  time  of  my  decease,  unto  the  said  Richard  Harry 
Slater,  Robert  Earl  of  Cardigan,  Joseph  Holdm^  SinUt 
and  George  Farr,  their  executors,  administrators  and 
assigns,  upon  trust  that  the  said  trustees,  and  the  sur- 
vivors and  survivor  of  them,  and  the  executors,  adminis- 
trators and  assigns  of  such  survivor,  do  and  shaQ 
with  the  consent  in  writing  of  my  said  dear  wife,  during 
her  life  or  widowhood,  either  permit  such  money  to  re- 
main in  the  then  actual  state  of  investment,  or  caU  in 
and  convert  the  same  into  ready  money,  and  lay  out  and 
invest  it  in  any  other  of  the  parliamentary  stocks  or 
public  funds  in  Great  Britain,  or  at  interest  on  govero* 
ment  or  real  securities  in  England,  and  alter  and  vary 
the  same  from  time  to  time,  for  or  into  any  other  stocks, 
funds  or  securities  of  a  like  nature,  and  do  and  shalt  pay 
the  interest  and  dividends  of  the  said  trust  moaie6>  stocks, 
funda  and  securities,  to  or  otherwise  permit  the  same  to 
be  received  by  my  said  wife  Smanaa  Jemima  Miehif 
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during  her  life  or  widowhood,  and  after  her  decease  or 
second  marriage,  which  shall  first  happen,  the  said  trus- 
tees, their  executors,  administrators  and  assigns,  shall 
stand  possessed  of  the  same  trust  monies,  stocks,  funds 
and  securities,  and   the   interest  and  dividends  thereoi^ 
in  trust  absolutely  far  the  person  wJio,  under  this  my  will^ 
shall  thetiy  either  as  tenant  for  life  or  in  tail  male,  be  in  the 
actual  possession  of  my  residuary  real  estate  hereinbefore 
deidsedf  or  entitled  to  the  rents  and  profits  thereof:  Pro- 
vided always,  and  I  do  hereby  declare,  that  it  shall  be 
lawful  for  my  said  wife  Susanna  Jemima  Hicks,  whether 
covert  or  sole,  by  any  deed  or  deeds,  writing  or  writings, 
with  or  without  power  of  revocation,  sealed  and  delivered 
by  her  in  the  presence  of  and  attested  by  two  or  more 
witnesses,  or  by  her  last  will  in  writing,  or  any  codicil 
thereto,  to  be  signed  and  published  by  her  in  the  presence 
of  and  attested  by  two  or  more  witnesses,  to  appoint  out 
of  the  said  trust  monies,  stocks,  funds  and  securities, 
any  sum  or  sums  not  exceeding  in  the  whole  500/.  of 
lawful  money  of  Great  Britain,  to  be  raised  after  or  be- 
fore her  decease,  and  applied  in  such  manner  as  she 
shall  think  proper,  for  the  benefit  of  my  said  son  and 
slaughter  the  said  WUliafn  Thomas  Horatio  Nile  Nelson 
JSicks  and  Anna  Maria  Hearle,  or  any  one  or  more  of 
^Jhein,  exclusively  of  the  others  or  other  of  them."    And 
lifter  giving  his  ready  money  in  Phmer  Hill  House,  and 
divers  specific  articles  to  his  said  wife  absolutely,  the  said 
"^rill  proceeded  partly  as  follows: — "  I  give  and  bequeath 
^ill  the  household  goods,  furniture,  books,  prints,  pictures, 
^^hina,  glass  and  plate,  not  hereinbefore  bequeathed, 
^^hich  shall  belong  to  me  at  the  time  of  my  decease,  unto 
^^be  said  Richard  Barry  Slater,  Robert  Earl  of  Cardigan, 
mJoMeph  Holden  Strutt  and  George  J^arr,  their  executors, 
«4iiuiu8trator9  and  assigns,  upon  the  trusts  following. 


1855. 


Patch 

Graves 
and  Others. 


S52 


1855. 


Patch 

0. 

Graves 
and  Others. 


CASES    IN    CHANCERY. 

that  is  to  say,— in  trust  for  my  said  wife  Stuanna  Jemima 
Hicks,  during  such  time  as  by  virtue  of  this  my  will  she 
shall  be  entitled  to  my  copyhold  mansion  and  premises 
firstly  hereinbefore  devised,  and  immediately  after  the 
determination  by  death,  marriage  or  otherwise,  of  her 
estate  and  interest  in  the  same  copyhold  mansion-house 
and  premises,  then  in  trust  absolutely  for  the  person  who, 
under  this  my  will,  shall  then,  either  as  tenant  for  life 
or  in  tail  male,  be  in  the  actual  possession  of  my  re- 
siduary real  estate  hereinbefore  devised,  or  entitled  to 
the  rents  and  profits  thereof:"  and  after  giving  certain 
legacies,  the  said  testator  gave  the  residue  of  his  personal 
estate,  subject  to  the  payment  of  debts  and  legacies,  to  his 
son  absolutely,  and  gave  divers  other  directions  and 
powers  not  appearing  to  be  necessary  to  set  out  at 
length  herein. 


3.  The  said  testator  by  the  first  codicil  to  his  said 
will,  dated  the  10th  of  May,  1822  (after  reciting,  that  his 
said  son  William  Thomas  Horatio  Nile  Nelson  Hicks 
had  died  unmarried  and  without  issue,  since  the  execu- 
tion of  his  will),  gave  the  said  Treravel  estate,  after 
the  death  of  his  said  daughter,  to  her  husband  the  above- 
named  Francis  Hearle,  for  his  life,  and  after  his  death  to 
the  uses  and  upon  the  trusts  to  which  the  same  stood 
limited  by  his  will,  after  the  death  of  his  said  daughter, 
and  he  charged  his  manor  of  Bradenham,  and  all  his 
other  residuary  real  estates,  with  the  payment  of  a  fiirther 
annuity  of  100/.  to  his  wife  for  her  life,  or  widowhood, 
in  addition  to  the  annuities  charged  thereon  in  her  favour 
by  his  will,  and  which,  as  well  as  all  the  other  provisions 
for  her,  he  thereby  ratified  and  confirmed ;  and  he  charged 
the  same  estates  with  the  payment  to  the  said  Richard 
Barry  Slater  and  Robert  Earl  of  Cardigan,  two  of  his 
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said  trustees  during  the  term  of  99  years,  if  his  said 
daughter  and  her  husband  or  either  of  them  should  so 
long  live,  of  a  further  annuity  of  200/.,  upon  trust,  during 
his  daughter's  life,  to  apply  the  same  for  her  separate  use, 
in  addition  to  the  annuity  of  100/.,  provided  for  her  by  his 
said  will,  out  of  the  same  estates  ;  and  which  last-men^ 
tioned  annuity  he  thereby  ratified  and  confirmed;  and 
he  also  charged  the  same  estates  with  the  payment,  after 
his  daughter's  death,  of  an  annuity  of  100/.  to  her  husband 
the  said  Francis  Hearle  for  his  life,  in  addition  to  the 
benefits  thereby  given  to  him ;  and  after  reciting  the  said 
bequests  to  his  said  trustees  of  the  said  specific  articles, 
and  of  the  said  household  goods,  ftumiture,  books,  prints, 
pictures,  china,  glass  and  plate,  hereinbefore  set  forth,  he 
expressly  revoked  and  made  void  the  bequests  thereof, 
and  gave  the  same  and  other  specific  articles  to  his  said  vrife 
absolutely,  and  after  giving  certain  directions  concerning 
the  next  presentation  to  his  living  of  Bradenhamj  and  be- 
queathing a  certain  annuity  of  30/.,  upon  trust,  for  his 
the  said  testator's  greatnephew  John  Mounstevens,  he  be- 
queathed the  residue  of  his  personal  estate  and  effects, 
whatsoever  and  wheresoever,  subject  to  the  said  contin- 
gent annuity,  to  his  said  wife  absolutely,  in  case  she  sur- 
vived him  the  said  testator ;  but  in  case  of  her  death  in 
his  lifetime,  then  he  gave  the  same  residue  to  his  nephew 

Mounstevens,  and  in  all  other  respects  he 
ratified  and  confirmed  his  will. 
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4.  The  said  testator  by  the  second  codicil  to  his  said 
will,  dated  the  15th  of  July,  1822,  appointed  his  said 
wife  whole  and  sole  executrix,  and  also  residuary  legatee 
of  his  personal  estate  and  effects,  in  as  ftiU,  ample  and 
beneficial  a  manner  as  if  she  had  been  appointed  such 
executrix  and  residuary  legatee  by  his  said  will,  all  other 
directions  and  bequests  in  his  said  will  and  first  codicil, 
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as  to  his  freehold  estates  and  effects,  remaining  in  full 
force  and  virtue  as  therein  directed. 

5.  The  said  testator  by  the  third  codicil  to  his  said 
will,  dated  the  18th  of  July,  1822,  gave  and  directed  as 
follows  : — "  It  is  my  further  will  and  direction,  that  the 
proceeds  and  profits  of  the  five  shares  which  I  hold  in 
the  County  Fire  Office  shall  be  received  and  enjoyed  by 
my  dear  wife  for  her  life,  and  afler  her  death  I  give  the 
same  to  my  daughter  Anna  Maria  Hearle,  and  her  hus- 
band Francis  Hearle,  and  the  survivor  of  them  for  their 
lives,  and  after  their  decease  to  my  heir  in  possession  of 
my  Bradenham  and  other  estates.^* 


6.  The  fourth  codicil  to  the  said  testator's  will,  dated 
the  14th  of  September,  1822,  and  which  codicil  has  given 
rise  to  the  chief  difficulties  in  construing  the  will  of  the  said 
testator,  was  as  follows : — '^  And  I  do  make  and  add  this 
Au-ther  codicil  to  my  will,  hereby  revoking  and  making 
null  and  void  several  of  the  dispositions  heretofore  made 
by  me  in  my  said  will  and  codicils,  of  cdl  my  freehold, 
copyhold,  and  personal  estate  and  effects,  of  all  and  every 
hind  and  description  ;  and  instead  and  in  the  place  of 
such  devise,  disposition  and  bequest,  I  do  give,  devise 
and  bequeath  all  and  every  my  freehold,  copyhold  and 
personal  estate  and  effects,  of  every  hind  and  description 
whatsoever  and  wheresoever  situated,  unto  my  daughter 
Anna  Maria  Hearle;  and  from  and  after  the  determination 
of  that  estate,  I  give,  devise  and  bequeath  the  same  unto 
my  grandson  John  Graves,  and  his  heirs  in  strict  entail 
as  in  my  said  will  directed,  with  this  additional  clause, 
especial  and  positive  orders,  that  in  case  the  said  John 
Chraves  should  not  be  thirty-one  years  of  age  at  the  time 
my  said  estates  shall  devolve  on  him  by  the  death  of  my 
daughter,  tliat  he  shall  not  take  or  be  put  in  possession 
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of  the  same,  until  he  shall  have  attained  such  age  of  IS55. 

thirty-one  years  ;  but,  that  the  rents  and  profits  thereof        ^ 

shall  accumulate,  and  be  in  the  hands  of  my  trustees,  for 

the  use  and  benefit  of  my  said  grandson  and  his  heirs ;        9^^"* 

and  in  failure  of  issue  of  the  said  John  Graves,  I  order 

that  my  said  estates  and  effects  shall  go  and  descend  as  is 

by  my  said  will  directed;  and  I  do  hereby  ratify  and 

confirm  the  several  annuities  and  donations  by  me  in  my 

said  will  and  former  codicils  given  and  bequeathed :  and 

I  do  fiirther  give   and  bequeath   unto  my  dear  wife 

Jemima  one  other  annuity  of  100/.  to  be  paid  her  in 

like  manner  and  with  the  like  restrictions  as  the  former 

ones  given  her  by  my  said  will  and  codicils  hereby  in  all 

other  respects ;  but  what  is  above  mentioned  confirming 

my  said  will  and  codicils." 

7.  By  the  fifth  and  last  codicil  to  his  said  will,  dated 
the  3rd  of  July,  1823,  the  said  testator  directed  that 
what  he  had  left  his  daughter  should  be  for  her  separate 
use,  and  he  gave  to  his  son-in-law,  her  husband,  the 
rents  and  profits  of  the  Treravel  estate  during  his  life, 
subject  to  an  aiuiuity  of  20L  to  his  niece,  the  said 
Frances  Mounstevens  (now  deceased)  for  her  life  as 
therein  mentioned.  And  he  also  gave  an  annuity  of 
100/.  fiirther  to  his  said  son-in-law  during  his  life  out  of 
his  Sradenham  estates,  and  he  gave  to  his  said  wife  all 
money  which  she  might  be  entitled  to  out  of  the  effects  of 
her  late  father  or  that  any  other  friend  might  leave  her, 

8.  The  said  testator  died  on  or  about  the  2lst  of 
June,  18^,  leaving  his  widow  the  said  Susanna  Jemima 
Hichs,  his  said  daughter  Anna  Maria  Hearle,  and  her 
said  husband  Francis  Hearle,  and  his  the  testator's  said 
grandson  John  Graves,  him  surviving ;  and  his  said  will 
and  codicils  were  shortly  afterwards  all  duly  proved  in 
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the  proper  Ecclesiastical  Court  by  the  said  Susanna 
Jemima  Hicks,  as  executrix  thereof. 

9.  That  soon  after  the  testator's  death,  and  to  deter- 
mine whether  the  devise  contained  in  the  will,  of  the 
Plomer  Hill  estate  to  the  said  Susanna  Jemima  Hicks, 
for  her  life  or  widowhood  and  residence  therein,  was 
revoked  by  the  fourth  codicil,  an  action  of  ejectment, 
Doe  on  the  demise  of  the  said  Francis  Hearle  and  Aniia 
Maria  his  wife,  against  the  said  Susanna  Jemima  Hicks, 
was  commenced  and  prosecuted  in  the  Court  of  Ex- 
chequer; and  it  was  contended  by  the  said  Francis 
Hearle  and  Anna  Maria  Hearle,  that  such  devise  in  the 
will  was  revoked  by  the  fourth  codicil,  and  judgment  to 
that  eflFect  was  given  therein,  whereupon  a  writ  of  error 
was  prosecuted  by  the  said  Susanna  Jemima  Hicks  in 
the  Exchequer  Chamber  (reported  in  YoungeanAJervis's 
Reports,  page  470),  wherein  the  judgment  of  the  Court 
of  Exchequer  was  reversed ;  whereupon  a  writ  of  error 
was  sued  forth  and  prosecuted  in  the  House  of  Lords, 
which  was  argued  before  the  judges,  and  judgment  was 
given  therein  affirming  the  judgment  of  the  Court  of 
Exchequer  Chamber,  and  such  judgment  was  in  ac- 
cordance with  the  unanimous  opinion  of  the  judges,  and 
decided  that  the  devise  contained  in  the  will  of  the 
Plomer  Hill  estate  to  the  said  Susanna  Jemima  Hicks, 
for  her  life  or  widowhood  and  residence  therein,,  was  not 
revoked  by  the  said  fourth  codicil,  and  tkat  in  ike  opinion 
of  the  judges,  the  only  alteration  effected  by  the  fourth 
codicil  was  the  substitution  of  a  devise  in  the  residue  only 
to  the  daughter  for  life,  instead  of  that  given  to  the  son, 
to  take  place  immediately  next  before  the  estate  given  to 
John  Graves,  as  appears  by  the  report  in  1  Clark  and 
Finnelh/s  Reports,  page  9Q,  and  8  Binglumt's  Reports, 
page  475. 
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10.  That  the  two  first-mentioned  causes  were  heard 
jefore  the  then  Vice-Chancellor  of  England  on  further 
iirections  and  on  exceptions  to  the  Master's  general 
•eport  (which  hearing  is  reported  6  Simon's  Reports^ 
>age  391),  and  it  was  then  considered  by  the  said  Vice- 
-chancellor, that  the  spirit  of  the  decision  in  the  House 
>f  Lords  bound  any  other  Court  that  had  to  decide 
ipon  any  portion  of  the  testator's  property  that  was  simi- 
arly  circumstanced  to  the  Phmer  Hill  estate.  And  by 
he  decree  or  decretal  order  made  on  such  hearing,  dated 
he  9th  of  December,  1833,  it  was,  amongst  other  things, 
leclared,  that  the  said  annuities  of  100/.  and  200/.,  given 
^y  the  said  will  and  first  codicil*  for  the  benefit  of  the 
aid  Anna  Maria  Hearle,  were  revoked  by  the  said 
burth  codicil.  And  it  was  declared  that  the  testator's 
Qonies  in  the  parliamentary  stocks  and  funds  in  Great 
Britain^-  subject  as  therein  and  thereinafter  mentioned, 
ind  subject  to  the  power  of  appointing  500/.,  given  to  the 
aid  Susanna  Jemima  Hicks,  were  spedjically  bequeathed 
0  the  said  Susanna  Jemima  Hifksfar  her  life,  and  after 
\er  decease  to  the  said  Anna  Maria  Hearle  for  her  life, 
•or  her  separate  use  ;  and  it  was  declared,  that  the  tes- 
%tOT*S' five  shares  in  the  County  Fire  Office,  were  specifi- 
'idfy  bequeathed  to  the  said  Susanna  Jemima  Hicks  for  her 
ife,  and  after  her  decease  to  the  Defendants  Anna  Maria 
dearie  and  Francis  Hearle  for  life,  and  to  the  survivor 
f  them  for  his  or  her  life  ;  and  it  was  declared,  that  the 
aid  Plomer  Hill  estate  was  well  devised  to  the  said 
Susanna  Jemima  Hicks  for  her  life  or  widowhood,  and 
esidence  therein,  with  remainder  to  the  said  Anna  Maria 
WearU  for  her  separate  use.  And  it  was  declared  that 
he  said  testator's  real  estates,  except  the  Plomer  Hill 
ind  Treravel  estates  during  the  life  interests  therein, 
rere  charged  with  four  annuities  of  300/.,  100/.,  100/. 
ind  100/.  to  the  said  Susanna  Jemima  Hicks  during  her 


1855. 

Patch 

Graves 

and  Others. 


538 


CASES    IN    CHANCERY. 


1855. 
Patch 

V. 

Grates 
and  Others. 


life  or  widowhood,  and  that  the  said  testator's  Sraden- 
ham  estates  were  also  charged  with  an  annuity  of  lOOL 
to  the  said  Francis  Hearle  during  his  life,  widi  priority 
as  therein  mentioned;  and  it  was  declared,   that  the 
said  testator's  Treravel  estate  was  well  devised  to  Ae 
Defendant  Francis  Hearle  for  life,  subject  to  impeach- 
ment for  waste,  with  remainder  to  the  Defendant  Anna 
Maria  Hearle  for  life,  subject  to  impeachment  for  waste. 
And  it  was  declared,  that  all  the  said  testator's  real  estates 
in  the  county  of  Buckingham,  subject  as  to  the  PUmer 
Hill  estate,  to  the  life  interest  of  the  said  Susanna  Je- 
mima Hicks,  were  well  devised  to  the  said  Anna  Maria 
Hearle  for  life,  for  her  separate  use,  subject  to  impeach- 
ment for  waste.    And  after  directing  a  case  for  the  opinion 
of  the  Court  of  Queen's  Bench,  as  to  the  estate  taken  by 
the  said  John  Graves  in  the  real  estates  under  the  said 
will  and  codicils,  it  was  declared,  amongst  other  thtngs, 
that  the  residue  of  the  testator's  personal  estate  not  sped 
fically  bequeathed,  urns  the  primary  Jund  for  payment 
his  debts,  funeral  and  testamentary  expenses  and  legacies  ; 
and  that  the  testator's  parliamentary  stocks  and  Jim 
were  the  second  fund  for  the  payment  of  the  same  ;  an 
that  the  residue  thereof,  if  any,  was  a  charge  upon  th^ 
testator's  residuary  real  estate.  And  it  was  referred  to  the 
Master,  amongst  many  other  things,  to  ascertain  the  clear 
residue  of  the  testator's  personal  estate  not  specifically 
bequeathed,  and  the  amount  of  the  several  incumbrances 
affecting  the  real  estates  charged  thereon  by  the  testator's 
will  and  codicils,  and  the  aggregate  amount  of  the  annual 
charges  thereon,  and  the  amount  of  the  arrears  due  in 
respect  thereof.  And  it  was  ordered,  that  the  Defendants 
Richard    Barry   Slater,    Joseph   Holden   Strutt   and 
Robert  Earl  of  Cardigan,  the  then  trustees  (the  said 
George  Farr  being  then  dead),  should  convey  the  tes- 
tator's real  estates  to  William  Petrie  Craufurd,  John 
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Smart,  William  Prater  and  Kenrick  Collett,  upon  the 
trusts  of  die  said  testator's  will  and  codicils ;  and  divers 
other  declarations  were  made  and  directions  given  and 
inquiries  directed  by  the  said  decree  of  the  9th  of  De- 
cember, 1833. 
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11.  The  said  Defendants  Francis  Hearle  and  Anna 
Maria  Hearle,  appealed-  from  the  said  decree  or  de- 
cretal order  of  the  9th  of  December,  1833,  expressly  on 
the  grounds,  amongst  other  things,  that  such  decretal 
order  was  erroneous  in  the  declarations  it  contained,  as  to 
the  testator* s  monies  in  the  parliamentary  stocks  and  funds 
of  Great  Britain,  and  that  it  ought  to  have  been  thereby 
declared,  that  the  said  Susanna  Jemima  Sicks  was  not 
entitled  to  any  life  interest  or  other  interest  therein,  and 
diat  the  said  Anna  Maria  Hearle  was  entitled  to  an 
immediate  life  interest  therein,  and  that  if  such  order  was 
not  erroneous  in  declaring,  that  the  said  Susanna  Jemima 
Sicks  was  entitled  to  a  life  interest  therein,  such  order 
ought  to  have  declared  such  interest  determinable  upon 
her  marriage,  and  ought  to  have  declared,  that  upon  her 
death  or  marriage  such  monies,  stocks  and  funds  would, 
in  the  event  of  the  said  Anna  Maria  Hearle  surviving 
the  said  Susanna  Jemima  Hicks,  become  the  property  of 
the  said  Anna  Maria  Hearle  absolutely  ;  and  by  the  order 
made  by  the  Lord  Chancellor  on  the  hearing  of  such 
appeal  dated  the  13th  of  April,  1835,  his  Lordship  did 
declare,  thai  the  testator's  monies  in  the  parliamentary 
'stocks  and  public  funds,  subject  as  in  the  said  decree 
mentioned,  were  specifically  bequeathed  to  the  said 
Susanna  Jemima  Hicks  during  her  life  or  widowkood, 
and,  after  her  decease  or  marriage  again,  to  the  Defendant 
Anna  Maria  Hearle  for  her  life  for  her  separate  use;  and 
in  all  other  respects  his  Lordship  did  afRrm  the  said 
decree. 
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12.  That  the  questions  in  the  case  referred  to  the 
Court  of  Queen's  Bench  were,  whether,  under  the  said 
will  and  codicils  (subject  to  the  preceding  estates  for  life) 
the  said  John  Graves  took  an  estate  for  life,  or  in  tail 
male  or  in  tail  general,  in  the  real  estates  of  the  said 
testator,  and  what  estate  the  said  John  Chaves  took  in 
each  of  the  estates  in  Suchinghamshire  and  ComuHtU 
under  the  said  will  and  codicils ;  that  such  case  was 
argued  (and  is  reported  5  Adolphus  and  Ellis's  Reports, 
page  38),  and  three  of  the  Judges  of  the  Queen's  Bench 
certified  to  this  Court  that  they  were  of  opinion,  that  the 
said  John  Chaves  took  an  estate  for  life  in  each  of  the 
estates  in  Bvckinghamshire  and  Cornwall  under  the  said 
will  and  codicils. 


13.  Divers  other  pro^dings  were  had  or  taken  in 
the  said  suits,  and  divers  reports  and  orders  were  made, 
and  by  an  order  made  in  the  said  first  and  second  men- 
tioned suits,  and  dated  th^  7th  of  August,  1835,  it  was, 
amongst  other  things,  referred  to  the  Master  to  apportion 
the  costs  of  the  said  suits,  and  the  costs,  charges  and 
expenses  of  the  said  Susanna  Jemima  Hicks  as  executrix, 
thereby  directed  to  be  taxed  as  between  the  testator's 
real  and  personal  estates,  and  to  certify  what  portion  of 
such  costs,  and  costs,  charges  and  expenses,  ought  to  be 
borne  and  paid  out  of  the  real  and  personal  estates  of  the 
testator  respectively,  and  how  much  of  the  3/.  per  cent 
Bank  Annuities,  thereinbefore  directed  to  be  sold,  or  the 
produce  thereof,  had  been  applied  in  payment  of  such 
costs,  and  costs,  charges  and  expenses,  as  ought  to  be 
borne  and  paid  by  the  testator's  real  estates  ;  and  it  was 
declared,  that  so  much  of  the  said  Bank  3i  per  cent 
Annuities  as  should  be  applied  in  payment  of  the  amount 
of  such  costs,  charges  and  expenses  as  the  Master  should 
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ertify  ought  to  be  borne  and  paid  by  the  real  estates 
he  testator,  and  which  should  be  so  raised  by  a  sale 
iich  stocks  or  funds  as  therein  mentioned,  should  be 
large  and  chargeable  on  the  real  estates  of  said  tes- 
Ty  and  that  the  same  ought  to  be  raised  by  a  sale  or 
tgage  of  so  much  of  the  real  estates  as  should  be 
cient  for  that  purpose,  and  should  be  psdd  into  the 
i,  and  laid  out  in  the  purchase  of  Bank  3/.  per  cent 
luities,  in  trust  for  the  person  or  persons  who,  under 
trusts  of  the  will  or  codicil  of  the  testator,  should  be 
ded  to  the  stocks,  funds  and  securities  so  directed  to 
old,  and  the  interest  and  dividends  thereof;  and  it 
ordered,  that  the  dividends  thereof  should  be  paid  to 
said  Susanna  Jemima  Hicks  for  her  life  and  widow- 
i,  and  that  in  the  meantime,  the  receiver  appointed 
le  said  causes,  previous  to  any  other  payment,  should 
so  much  of  the  rents  and  profits  of  the  said  real 
tes^  as  should  be  equal  in  amount  to  the  dividends 
:h  would  have  accrued  on  the  stocks  sold  in  case  the 
e  had  not  been  sold  for  the  purpose*  of  paying  such 
ion  of  the  costs,  charges  and  expenses  chargeable  on 
real  estates  of  the  said  testator,  to  the  said  Susanna 
\ima  Hicks  during  her  life  or  widowhood ;  and  that 
I  order  skould  he  without  prejudice  to  the  rights  or 
ms  of  any  of  the  parties  entitled  to  the  said  funds  after 
ieath  or  second  marriage  of  the  said  Susanna  Jemima 
hs. 
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4.  By  the  Master's  report,  made  in  the  first  and 
»nd  above-mentioned  suits,  dated  the  18th  of  August, 

5,  the  Master  approved  of  a  deed  of  appointment  of 
trustees  of  the  real  and  personal  estate  of  the  said 

&tor,  and  by  indentures  of  lease  and  release,  dated 
12th  and  13th  of  November,  1835,  the  real  estates 
lie  said  testator  were  conveyed  to  the  Defendants 
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William  Petrie  Craufurd,  John  Smart  and 
Collett,  since  deceased,  and  WUliam  Prater  and  their 
heirs,  to  hold  upon  the  trusts  of  the  said  testator's  will 
and  codicils;  and  the  said  William  Petrie  Oraujurdj 
John  Smart  and  William  Prater  are  now  the  s<de  sur- 
viving trustees  thereof. 


15.  By  the  Master's  report,  dated  the  26th  of  July,  1 839, 
made  in  the  said  first  and  second  above-mentioned  suits 
(and  which  stands  absolutely  confirmed),  he  certified, 
amongst  other  things,  that  2,433^  19^.,  3/.  per  cent 
Bank  Annuities,  being  two  third  parts  of  the  sum  of  like 
annuities,  which  had  been  applied  in  payment  of  the 
costs  therein  mentioned,  should  be  apportioned  to  and 
borne  and  paid  by  the  real  estates  of  the  said  testator 
(except  the  estates  called  Plomer  Hill  and  Treravd), 
and  that  1,216L  \9s.  7d.,  like  annuities,  being  the  re- 
maining third  part  thereof,  should  be  apportioned  to  and 
borne  and  paid  by  the  personal  estate  of  tlie  testator,  and 
that  until  the  said  sum  of  2,4331.  I9s.,  3L  per  cent.  An- 
nuities should  be  purchased  and  replaced,  the  sum  of 
73/.  Os.  id.,  being  the  interest  or  dividends  which  would 
have  accrued  thereon  if  not  sold,  ought  to  be  paid  by 
the  receiver  to  the  said  Susanna  Jemima  Hicks,  during 
her  life  or  widowhood,  out  of  the  rents  and  profits  of  the 
said  real  estates. 


16.  That  the  said  two  first  above-mentioned  causes 
were  heard  on  further  directions  (and  reported  1 1  Simon's 
Reports,  page  536),  and  by  the  decretal  order,  dated  the 
2nd  of  April,  1841,  amongst  other  things,  the  Plaintiflf*s 
bill  in  the  said  first-mentioned  cause  was  dismissed  as 
against  the  Defendants  Richard  Barry  Slater,  Joseph 
Holden  Strutt,  George  Farr  and  Robert  Earl  of  Cardi- 
gan, and  it  was  declared  that  the  said  John  Ghraves  took 
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cm  estate  far  kis  life  in  the  estates  in  Buckinghamshire 
(except  the  Plomer  Hill  estate)  expectant  on  the  decease 
of  the  said  Anna  Maria  Hearle,  and  in  tJie  Plomer  HiU 
estate  expectant  on  the  decease  or  second  marriage  of 
the  said  Susanna  Jemima  Hicks,  and  the  decease  of 
the  said  Anna  Maria ^Hearle,  and  that  the  said  John 
Qraioes  also  took  an  estate  for  life  in  the  Treransel  es- 
tate on  the  decease  of  the  survivor  of  the  said  Francis 
Hearle  and  Anna  Maria  Hearle.  And  after  declaring, 
that  a  part  of  the  said  real  estates  comprised  in  a  certain 
indenture  of  the  31st  of  January,  1807,  were  charged  in 
he  first  instance  with  a  sum  of  6,000/.  and  interest,  and 
ilso  that  a  part  of  the  same  real  estates  comprised  in  an 
ndenture  of  settlement  of  the  13th  of  October,  1809,  were 
charged  with  the  yearly  sum  of  SOOZ.  during  the  life  of 
he  said  Susanna  Jemima  Hicks  (being  her  jointure  set- 
led  on  her  marriage  with  the  said  testator),  it  was 
irdered,  amongst  other  things,  that  the  receiver  should 
:eep  down  the  said  charges,  and  also  should  pay  to  the 
si4- Susanna  Jemima  Hicks  the  yearly  sum  of  73/.  Os.  4c/., 
or  dividends  which  would  have  accrued  on  the  said  sum 
»f  2,433/.  16^.  Bank  31.  per  cent.  Annuities  in  case  the 
lame  had  not  been  sold ;  and  after  ordering  the  receiver 
o  pay  the  annuities  given  by  the  testator's  said  will  and 
codicils  to  the  said  Susanna  Jemima  Hicks  and  Francis 
EEearle,  it  was  ordered  that  so  much  of  the  bank  annui- 
ies  then  standing  in  Court  in  trust  in  Cfraves  v.  Hicks 
IS  wotdd  be  sufficient  to  raise  the  sum  of  481/.  lOs.,  the 
balance  reported  due  to  the  said  Susanna  Jemima  Hicks 
in  respect  of  her  receipts  and  payments  on  account  of  the 
testator's  personal  estate  by  the  Master's  report  of  the 
6th  of  May,  1835,  should  be  sold,  and  the  produce 
thereof  paid  to  the  said  Susanna  Jemima  Hicks.  And 
it  was  ordered,  amongst  other  things,  that  the  Master 
should  make  certain  inquiries  relative  to  the  timber  and 
underwood   upon   the  said  real  estate,   and  as  to  the 
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repairs  necessary  and  proper  to  be  done  thereto ;  and 
the  costs  of  all  parties  to  the  said  suits,  Grraves  v.  Hicks 
and  Hearle  v.  Hicks,  were  thereby  directed  to  be  taxed; 
and  the  consideration  of  all  further  directions  and  of  the 
further  costs  of  the  said  suits,  Chaves  v.  Hicks  and 
Hearle  v.  Hicks,  were  thereby  continued  and  reserved, 
with  leave  to  any  of  the  parties  to  apply,  as  there  should 
be  occasion;  and  the  receiver  and  injunction  therein 
mentioned  were  ordered  to  be  continued* 


17.  The  said  causes,  Graves  v.  Hicks  and  Hearle  ▼• 
Hicks,  have  never  since  been  set  down  to  be  heard  for 
fiirther  directions  in  pursuance  of  the  said  last-mentioned 
reservation  of  further  directions ;  but  on  or  about  the 
13th  of  July,  1843,  the  said  Master  made  his  separate 
report  of  that  date  as  to  the  inquiries  referred  to  bun  by 
the  said  decretal  order  of  the  ^d  of  April,  1841,  in 
respect  of  the  timber  and  undarwood  upon  the  said  tes* 
tator's  real  estates,  and  as  to  the  repairs  needful  to  be 
done  thereon. 

The  18th  paragraph  is  not  material. 


19.  Before  the  Master  had  made  his  general  report 
under  the  said  order  of  the  Snd  of  April,  1841,  or  in 
respect  of  the  matters  referred  to  him  by  the  said  order 
of  the  8th  of  August,  1843,  and  on  or  about  the  23rd  of 
May,  1 845,  the  said  Susanna  Jemima  Hicks  died  a  widow, 
and  without  having  contracted  a  second  marriage,  having 
duly  made  and  published  her  last  will  and  testament, 
dated  on  or  about  the  28th  of  January,  1841,  and  thereby 
in  pursuance  of  her  said  power  hereinbefore  set  forth 
appointed  the  sum  of  250/.  sterling  to  be  raised  out  of 
the  parliamentary  stocks  or  funds,  and  paid  to  the  said 
Anna  Maria  Hearle;  and  appointed  the  above-named 
Plaintiff  John  Patch  her  sole  executor ;  and  also  gave 
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t6  the  said  John  Patch  all  her  contingent  interests  in 
nonies  and  stocks  under  her  late  husband's  will,  and 
lido  the  whole  residue  of  her  personal  estate  and  effects. 
^d  the  said  John  Patch  duly  proved  the  said  last- 
oientioned  will  in  the  proper  Ecclesiastical  Court,  and  t^ 
WW  the  legal  personal  representative  as  well  of  the  said 
Susanna  Jemima  Hicks  as  of  the  testator  John  Hichs, 
ind  entitled  to  the  residuary  personal  estate  of  both  of 
hem  in  manner  aforesaid ;  and  shortly  after  the  probate 
if  the  said  last-mentioned  will  the  said  sum  of  250L  was 
luly  raised  by  the  sale  of  086/.  lOs.  8cL,  SI.  per  cent  Bank 
Annuities,  by  the  order  of  this  Court,  out  of  the  said 
Murliamentary  stocks  or  funds  of  the  testator  John  Hicks, 
ind  paid  to  the  said  Anna  Maria  Hearle, 
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20.  That  on  the  21st  of  May,  1847,  the  said  John 
Patch  filed  his  bill  of  revivor  and  supplement  in  the 
third  above-mentioned  cause,  stating  divers  of  the  matters 
ind  proceedings  aforesaid^  and  stating,  amongst  other 
things,  that  large  arrears  had  accrued  due  to  the  said 
Susanna  Jemima  Hicks  upon  her  said  annuities  and 
annual  payment ;  and  that  he  the  said  John  Patch  was 
desirous  of  having  the  same  raised  and  paid ;  and  also 
stating  that  the  said  John  Graves  and  Anna  Maria 
Hearle  respectively  had  then,  as  the  fiict  was,  never  had 
any  issue  male  respectively,  and  that  there  was  not  then 
and  never  had  been  since  the  death  of  the  testator  John 
Hicks  any  tenant  in  tail  in  existence  of  any  of  the  said 
testator's  real  estates  under  or  by  virtue  of  the  devises 
contained  in  his  said  will  and  codicils,  or  any  of  them, 
and  charging  that  the  said  sum  of  2,443/.  195.,  3/.  per 
cent  Bank  Annuities,  part  of  the  said  testator's  parlia- 
mentary stocks  or  funds  so  sold  for  the  payment  of  the 
costs  of  the  said  suit  as  aforesaid,  and  apportioned  and 
chargeable  on  the  real  estates  of  the  testator,  together 
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with  the  amount  of  the  subsequent  costs,  and  costs, 
charges  and  expenses  occasioned  by  the  said  suits,  and 
properly  chargeable  on  the  said  real  estates,  ought  also 
to  be  raised  and  paid  by  sale  or  mortgage  of  a  competent 
part  of  the  said  real  estates ;  and  the  said  bill  prayed, 
amongst  other  things,  that  the  arrears  of  the  said  an- 
nuities and  annual  pa3rments  due  to  the  said  Susanna 
Jemima  Hicke  up  to  the  time  of  her  decease  might  be 
ascertained  and  raised  by  sale  or  mortgage  of  a  com- 
petent part  of  the  real  estates  of  the  testator,  and  when 
so  raised  might  be  paid  to  the  Plaintiff  t/ioA»  Patch,  and 
that  the  total  amount  of  the  costs,  and  the  costs,  charges 
and  expenses  of  the  said  suits  properly  payable  out  of 
the  real  estates  of  the  testator  might  also  be  ascertained 
and  raised  by  sale  or  mortgage  of  the  said  real  estates, 
or  a  competent  part  thereof,  and  that  an  account  of  the 
personal  estate  of  the  said  testator  remaining  unadmi- 
nistered  might  be  taken,  and  that  the  same  personal 
estate  of  the  testator  John  Hicks  might  be  recouped  in 
respect  of  the  sums  froip  time  to  time  appUed  in  aid  of 
the  real  estates  of  the  testator,  and  for  revivor  and  further 
supplemental  proceedings. 


^1.  By  the  decree  made  on  the  hearing  of  the  said 
cause.  Patch  v.  Crraves,  dated  the  5th  of  May,  1848,  it 
was  declared,  amongst  other  things,  that  the  Plaintiff 
John  Patch  was  entitled  to  the  benefit  of  the  suits, 
Graves  v.  Hicks  and  Hearle  v.  Hicks,  and  that  the 
amount  of  the  arrears  of  the  annual  sum  and  annuities  to 
the  said  Susanna  Jemima  Hicks  were  a  charge  upon  the 
testator*s  residuary  real  estates,  and  that  the  same  ought 
to  be  raised  by  sale  or  mortgage  of  a  competent  part 
thereof;  and  the  said  John  Patch  by  his  counsel  con- 
senting to  waive  all  claim  to  interest  on  such  arrears 
previously  \o  the  death  of  the  said  Susanna  Jemima 
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r,  it  was  referred  to  the  Master  to  certify  the  total 
amount  due  in  respect  of  such  arrears^  and  the  amount 
of  interest  thereon  since  the  decease  of  the  said  Susanna 
Jemima  Sicks  at  tlie  rate  of  4/.  lOs.  per  centum  per 
annum.  And  it  was  ordered  that  so  much  as  the  Master 
should  find  due  for  such  interest  should  be  raised  and 
paid  out  of  1,535/.  I2s.  9d.  Bank  3/.  per  cent  Annuities 
then  standing  to  the  credit  of  the  causes,  Gi'aves  v.  Hicks^ 
Hearle  v.  Hicks;  and  after  directing  the  taxation  of 
divers  costs,  and  costs,  charges  and  expenses,  and  the 
raising  and  payment  thereof  by  sale  of  so  much  of  the 
1,2231. 15s.  1  Id.  Bank  3/.  per  cent  Annuities  and  3,000/. 
SI.  5s.  per  cent  Annuities,  then  standing  to  the  credit  of 
the  said  causes  as  might  be  required  for  that  purpose,  it 
was  thereby  ordered  that  the  said  Master  should  appor- 
ticm  the  same  as  between  the  said  testator's  real  and  per- 
8<»ial  estate,  and  certify  how  much  of  the  said  3/.  per 
cent  Annuities  and  31.  5s.  per  cent  Annuities  so  sold 
and  applied  in  payment  of  the  said  costs  had  been  sold, 
and  the  produce  thereof  applied  in  pa3rment  of  costs 
incurred  in  respect  of  the  testator's  real  estate ;  and  it 
was  declared  that  the  same,  together  with  the  said 
2,4Q3L  I9s.  31.  per  cent  Annuities  apportioned  by  the 
said  report  of  the  S6th  of  July,  1840,  was  a  charge  and 
charged  on  the  real  estates  of  the  said  testator.  And  it 
was  declared  that  the  sale  of  the  Bank  Annuities  for  pay- 
ment of  such  costs,  and  costs,  charges  and  expenses,  was 
to  be  without  prejudice  to  the  rights  or  claims  of  the 
parties  entitled  to  the  said  stocks,  funds  and  securities 
after  the  decease  of  the  said  Anna  Maria  Hearle  ;  but 
the  said  decree  of  the  5th  of  May,  1848,  contained  no 
reservation  of  further  directions,  and,  by  reason  of  the 
birth  of  the  said  Defendant  John  Hicks  Graves,  herein- 
after mentioned,  the  Plaintiff  John  Patch  is  now  unable 
finther  to  prosecute  the  said  suit  of  Patch  v.  Chaves. 
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22,  By  the  Master's  report  made  in  the  said  causes, 
dated  the  18th  of  June,  184d,  the  said  Master  certified 
that  the  total  amount  then  due  and  owing  to  the  Plaintiff 
John  Patch  for  snch  arrears  of  the  annuities  and  annual 
payments  of  the  said  Susanna  Jemima  Hicks  amounted 
to  the  sum  of  4,489/.  I5s.,  and  for  interest  on  the  same 
from  the  23rd  of  May,  1845,  the  day  of  the  death  of  the 
daid  Susanna  Jemima  Hicks,  to  the  date  of  the  report 
the  sum  of  795/.  4^.  lOd.  after  deducting  property  tax 
thereon. 


23.  That  the  said  sum  of  795/.  4s.  lOd.  Was  duly  raised 
and  paid  to  the  Plaintiff  JbAn  Patck  by  sale  of  a  com- 
petent part  of  1,535/.  I2s.  9d.  Bank  3L  per  cent.  An- 
nuities then  standing  to  the  credit  of  the  said  Causes,  and 
which  had  arisen  partly  from  the  rents  of  the  said  real 
estates  and  partly  frotn  the  produce  of  the  sale  of  timber 
and  wood  cut  from  off  the  said  real  estates,  and  formed 
no  part  of  the  parliamentary  stocks  or  frmds  bequeathed 
as  aforesaid  by  the  said  testator's  wilL 


24f.  By  an  indenture,  dated  on  or  about  the  15th  of 
December,  1849,  and  made  between  the  Plaintiff  t/bibi 
Patch  of  the  first  part,  the  Defendant  John  Chraoes  of 
the  second  part,  and  Charles  Gray  Chaves  of  the  third 
party  after  reciting  divers  of  the  proceedings  in  the 
said  causes,  and  that  there  was  due  to  the  said  John 
Patch  the  said  sum  of  4,489/.  1&.  for  principal  and 
an  arrear  of  interest  therein  mentioned,  the  said  John 
Patch,  in  consideration  of  the  payment  thereof  by  the 
said  Charles  Gray  Graves,  at  the  request  of  the  said 
Jofm  Graves,  did  assign  the  said  arrears  of  4,489/.  15t. 
and  all  benefit  and  advantage  whatsoever  of  the  said 
decree  of  the  5th  of  May,  1848,  for  raising  and  securing 
the  payment  of  such  arrears  and  interest  to  accrue  thereon 
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unto  the  said  Charles  Chray  Graves,  his  executors,  ad-  1855, 

ministrators  and  assigns,  for  his  and  their  own  use  and 
benefit 


25.  By  the  Taxing  Master's  certificate,  dated  the  25th 
of  February,  1850,  made  in  pursuance  of  the  said  decree 
of  the  5th  of  May,  1848,  he  certified  that  the  said  costs, 
and  costs,  charges  and  expenses  thereby  directed  to  be 
taxed  and  apportioned  amounted  together,  as  taxed,  to  the 
sum  of  2,404/.  6s.  2d.,  and  that  the  proportion  thereof 
which  had  been  incurred  in  respect  of  the  said  testator's 
personal  estate  was  the  sum  of  79/.  14*.  2d.,  and  that 
the  proportion  of  the  same  which  had  been  incurred  in 
respect  of  the  said  testator's  real  estate  was  the  sum  of 
2,324/.  12*. 

26.  That  the  whole  of  the  said  sum  of  2,404/.  6s.  2d. 
Was  raised  and  paid  by  sale  of  1,223/.  15*.  lid.,  31.  per 

Cent,  Annuities,  and  1,283/.  3s.  8d.,  3/.  5*.  per  cent.  An- 
lauities,  part  of  the  said  testator's  parliamentary  stocks 
Or  funds  then  standing  to  the  credit  of  the  said  cause 
Chraves  v.  Hicks,  but  the  Master  has  not  found  or  cer- 
tified how  much  of  the  said  3/.  per  cent  Annuities,  and 
3/.  88.  per  cent  Annuities,  which  were  so  sold  and  ap- 
plied, had  been  sold  for  and  applied  in  payment  of  costs 
S^ncurred  in  respect  of  the  testator's  real  estates. 

27.  Since  the  several  proceedings  aforesaid,  and  in  or 
^bout  the  year  1850,  the  above-named  Defendant  John 
-JHichs  Graves  was  born,  and  is  the  eldest  son  of  the 
^aid  John  Graves,  and  as  such  is  now  the  first  tenant  in 
^ail  of  the  said  residuary  real  estates  of  the  said  testator 
J'ohn  Hicks,  under  and  by  virtue  of  the  said  testator^s 
9aid  will  and  codicils. 
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28.  That  on  or  about  the  30th  of  April  now  last  past, 
the  said  Defendant  Anna  Maria  Hearle  departed  this 
life  without  ever  having  had  any  issue,  and  leaving  the 
said  Francis  Hearle  her  httsband  her  surmving. 

99.  During  the  life  of  the  said  Anna  Maria  Hearle, 
she  having  been  declared  as  aforesaid  entitled  as  tenant 
for  life  as  well  to  the  rents  and  profits  of  the  residuary 
real  estates  of  the  said  testator  as  to  the  dividends  of  the 
said  parliamentary  stocks  and  funds,  it  was  unnecessary 
to  pay  to  her  out  of  the  said  rents  and  profits  the  amount 
of  the  dividends  that  would  have  accrued  upon  the  said 
parliamentary  stocks  or  funds,  if  the  same  had  not  been 
sold  in  aid  of  the  said  real  estates  in  manner  aforesaid. 


30.  The  said  testator's  parliamentary  stocks  or  funds 
consisted,  at  his  decease,  of  the  sum  of  5,700i,  SL  per 
cent  Annuities,  and  3,000/.  new  4/.  per  cent,  afterwards 
converted  into  3Z.  5s,  per  cent  Annuities,  and  there  now 
remains  in  Court,  to  the  credit  of  the  cause  Chaves  v. 
Hicks,  the  sum  of  1,716/,  1&.  4d.,  31.  5s.  per  cent  An- 
nuities, and  no  more,  and  in  cash  27/.  1*.  M.,  being  the 
half-year's  dividend  which  accrued  due  thereon  on  the 
5th  of  April,  1854,  and  the  sums  which  have  been  sold 
in  aid  of  the  real  estate,  and  now  chargeable  thereon, 
with  the  dividends  that  would  have  accrued  and  become 
payable  thereon,  since  the  decease  of  the  said  Anna 
Maria  Hearle,  are  as  follows ;  namely,  the  sum  of 
2,433/.  19*.,  3/.  per  cent.  Annuities,  and  so  much  of  the 
sum  of  1,223/.  15$.  1  Id,,  like  Annuities,  and  of  the  sum  of 
1,283/.  35.  8d.,  31.  5s.  per  cent  Annuities,. as  were  sold 
out  and  applied  in  payment  of  the  sum  of  2,324/.  lis., 
the  costs  incurred  in  respect  of  the  said  testator's  real 
estate,  as  certified  by  the  Taxing  Master's  certificate  of 
the  25th  of  February,  1850,  which,  together  with  the 
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said  2,433/.  I9s.,  31  per  cent.  Annuities,  ought  now  to 
be  raised,  together  with  the  dividends  that  would  have 
accrued  thereon  respectively,  from  the  respective  half- 
yeariy  days  for  payment  of  the  dividends  thereof,  next 
preceding  the  day  of  the  decease  of  the  said  Anna  Maric^ 
Hearle^  in  order  to  recoup  the  personal  estate  of  the  said 
testator  John  Hicks. 
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Patch 

Graves 
and  Others. 


SI.  That  according  to  the  true  construction  of  the 
said  testator's  said  will  and  codicils  as  already  declared 
by  this  honorable  Court,  the  said  fourth  and  fifth  codicils 
so  far  altered  the  said  specific  bequest  of  the  said  tes- 
tator's parliamentary  stocks  or  funds  in  his  said  will  con- 
tained, as  to  give  to  the  said  Anna  Maria  Hearle  a  life 
interest  therein  for  her  separate  use,  after  the  decease  of 
the  said  Susanna  Jemima  Hicks ;  and  as  there  was  no 
person  in  existence  at  the  death  of  the  said  Susanna  Je^ 
nnma  Hicks,  fulfilling  the  description  of  the  person 
intended  by  the  said  testator's  said  will,  to  take  the  same 
parliamentary  stocks  or  funds  absolutely,  the  same  have 
&llen  into  and  have  become  a  part  of  the  residue  of  the 
said  testator's  personal  estate,  to  which  the  Plaintiff 
John  Patch  is  entitled  in  manner  aforesaid ;  and  in  case 
the  said  John  Graves  should  happen  to  die  without  issue, 
or  all  such  issue  should  die  in  the  lifetime  of  the  said 
Francis  Hearle,  and  there  should  happen  to  be  no  heirs 
of  the  said  testator  then  in  possession  of  the  said  Bra- 
denham  and  other  residuary  real  estates  of  the  said  tes- 
tator, then  and  in  such  case  the  said  gift  of  the  said  five 
shares  in  the  County  Fire  Office,  in  the  said  third  codicil 
contained  as  aforesaid,  would  in  like  manner  fail,  and 
the  same  shares  would  also  in  such  case  fall  into  and 
become  part  of  the  residuary  personal  estate  of  the  said 
testator  to  which  the  Plaintiff  John  Patch  is  entitled  in 
manner  aforesaid. 

E  E  2 
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32.  The  Defendants  John  Chaves  and  John  Hicii 
Crraves  do,  or  one  of  them  does,  dispute  the  construction 
of  the  said  gifts  of  the  said  parliamentary  stocks  or  funds 
and  County  Fire  Office  shares  respectively ;  and  do,  or 
one  of  them  does,  deny  the  liability  of  the  said  testator's 
real  estates  to  recoup  the  personal  estate  in  respect  of 
the  said  parliamentary  stocks  or  funds,  so  as  aforesaid, 
sold  in  aid  of  the  real  estate,  under  the  decrees  and 
orders  hereinbefore  mentioned,  or  that  the  same  ought 
to  be  raised  by  sale  or  mortgage  of  any  part  thereof;  and 
the  said  John  Hichs  Graves  denies  that  he  is  bound  by 
the  several  orders,  decrees  and  proceedings  in  the  said 
suits  or  some  of  them. 


33.  The  charges  now  remaining  charged  upon  the 
real  estates  of  the  said  testator,  appear  to  be  charged  in 
the  order  following ;  namely,  first,  the  said  sum  of  6fl00L 
and  interest  being  the  marriage  portion  of  the  said  tes- 
tator's  daughter,  the  mother  of  the  said  John  Graves, 
charged  on  a  part  thereof  by  a  certain  indenture,  dated 
on  or  about  the  31st  of  January,  1807,  and  which  sum 
of  6,000/.  and  interest  were  by  the  order  of  this  Court, 
dated  the  2nd  of  April,  1841,  declared  to  be  primarily 
charged  upon  a  part  of  the  said  testator's  real  estate  (6 
Simons,  398);  second,  the  said  sum  of  2,433/.  19^.,  31.  per 
cent.  Bank  Annuities,  and  so  much  of  the  said  1,223/. 
1&.  llrf.,  like  Annuities,  and  of  the  said  1,283/.  3*.  8c/., 
3/.  5s,  per  cent  Annuities,  as  were  sold  out,  and  the  pro- 
duce thereof  applied  in  payment  of  the  said  sum  of 
2,324/.  12*.  in  aid  of  the  real  estate,  together  with  the 
dividends  which  would  have  accrued  on  the  said  sums 
respectively,  from  the  respective  half-yearly  days  of  pay- 
ment of  the  dividends  thereon  respectively,  next  preceding 
the  decease  of  the  said  Anna  Maria  Hearle,  now  due  to 
the  personal  estate  of  the  said  testator,  and  to  the  Plain- 
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^  John  Patch  as  aforesaid;  and  third,  the  said  sum  of  1855. 

t89iL  15^.  and  interest  thereon  due  to  the  said  Charles         p 
nay   Graves^   or  to   his  executors,   administrators  or  v. 

(igns;  and  lastly,  the  annuities  payable  to  the  said  9^1'* 
'oncis  Hearle  for  life ;  but  the  said  real  estates  are  now 
iply  sufficient  for  the  payment  of  all  the  charges 
;reon,  and  the  Plaintiff  John  Patch  is  willing,  so  far 
he  lawfully  can,  to  waive  his  right  of  priority  over  the 
d  Charles  Gray  Graves,  and  his  executors,  adminis- 
ters and  assigns,  and  the  said  Francis  Hearle,  and  is 
[ling  that  the  said  several  sums  of  annuities  and  divi- 
nds  respectively,  and  the  amount  due  to  the  said  per- 
lal  estate,  should  be  raised  subject  as  well  to  the  said 
m  of  4,489/.  1 5s.  and  interest  thereon,  as  to  the  said 
n  of  6,000/.  and  interest  thereon  already  charged  on 
3  real  estate  as  aforesaid,  and  the  annuity  of  the  said 
'ancis  Hearle, 

The  prayer  was : — 

1.  That,  so  far  as  is  necessary,  this   bill  may  be 

deemed  a  supplemental  bill,  &c. 

2.  That  the  said   Defendant  John  Hichs  Graves 

may  be  declared,  according  to  the  course  of  this 
honorable  Court,  bound  by  the  several  orders, 
decrees  and  proceedings,  in  the  said  causes 
Graves  v.  Hichs,  Hearle  v.  Hichs  and  Patch 
V.  Graves,  and  may  be  decreed  to  execute,  if 
necessary,  such  deeds  as  may  be  required  to 
give  effect  to  the  same,  and  to  bind  the  in- 
heritance of  and  in  the  residuary  real  estates 
of  the  said  testator. 

8.  That  the  true  construction  of  the  said  testator's 
said  will  and  codicils,  in  respect  of  the  said 
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parliamentary  stocks  and  funds,  and  in  respect 
of  the  said  County  Fire  Office  shares,  may  be 
declared,  and  that  it  may  be  declared,  that  the 
said  parliamentary  stocks  and  fimds  have  now, 
under  the  circumstances,  fallen  into  the  residue 
of  the  said  testator's  personal  estate,  and  that 
the  Plaintiff  t/oAn  Patch  is  now  entitled  to  the 
same,  and  that  the  said  sum  of  1,716/1  \Qs.  4«2., 
3/.  5$.  per  cent  Annuities,  now  remaining  in 
Court,  in  the  said  cause  Graves  v.  Hicks^  to- 
gether  with  the  dividends  thereon,  since  the 
decease  of  the  said  Anna  Maria  Hearle^  may 
be  forthwith  transferred  and  paid  to  the  said 
John  Patch. 


4.  That  the  personal  estate  of  the  said  testator  may 
be  recouped  in  respect  of  the  said  parts  of  the 
said  parliamentary  stocks  or  funds  so  sold  as 
aforesaid,  in  aid  of  the  said  testator's  real 
estates,  and  in  respect  of  the  dividends  that 
would  have  accrued  thereon,  from  the  respec- 
tive half-yearly  days  of  payment  next  preceding 
the  decease  of  the  said  Anna  Maria  Hearle,  if 
the  same  had  not  been  so  sold,  and  that  proper 
accounts  thereof  may  if  necessary  be  taken. 


5.  That  it  may  be  ascertained,  how  much  of  the 
said  l,223L  1 5s.  lid.,  31.  per  cent  Annuities, 
and  l,28Sl.  3s.  8d.,  31.  5s.  per  cent.  Annuities, 
were  sold,  and  the  produce  thereof  applied  in 
payment. of  the  said  sum  of  2,3242.  I2s.,  and 
that  the  same  together  with  the  said  2,4331 19s., 
31.  per  cent  Annuities,  together  with  the  amount 
of  the  dividends  which  would  have  accrued 
thereon  respectively,  in  case  the  same  had  not 
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been  sold,  from  the  respective  half-yearly  days 
of  payment  of  such  dividends,  next  preceding 
the  day  of  the  decease  of  the  said  Anna  Maria 
Heark,  together  with  such  portion  of  the  costs 
of  this  suit,  as  are  properly  chargeable  on  the 
real  estate  of  the  said  testator,  may  be  raised 
by  sale  or  mortgage  of  a  competent  part  of  the 
said  testator's  real  estates,  without  disturbing 
the  said  charges  of  6,000/.  and  4,489/.  IBs.,  and 
interest  respectively  already  existing  thereon, 
the  said  plaintiff  JbAn  Patch,  so  far  as  he  law- 
fully can,  hereby  waiving  all  claim  to  priority 
over  the  said  charge  of  4,489/.  1&.  and  interest, 
now  due  to  the  said  Charles  Gray  Graves,  or 
his  executors,  administrators  or  assigns  or 
some  of  them,  and  over  the  said  annuity  of  the 
said  Francis  Hearle. 


1855. 


Patch 

Graves 
and  Others. 


6.  And  for  accounts  and  general  relief. 

The  questions  now  brought  before  the  Court  were, 
whether  the  gift  of  the  general  residuary  estate,  made  by 
the  first  codicil  was  revoked  by  the  fourth  ;  and  if  not 
revoked,  then  whether  the  funded  property  fell  into  the 
residue,  or  whether  it  was  the  subject  of  the  bequest  in 
the  fourth  codicil,  so  as  to  revoke  the  gift  by  the  will. 

Mr.  Baily  and  Mr.  Haig,  for  the  Plaintiff,  contended 
that  the  funded  property  fell  into  the  residue. 

Mr.  Rolt  and  Mr.  Amphlett,  for  John  Graves,  con- 
tended that  the  real  and  personal  estate  went  together  in 
strict  entail  to  John  Grates  for  life,  with  remainder  to  his 
eldest  son. 


Mr.  Bazalgette,  for  other  parties. 
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Patch 

V, 

Grates 
and  Others. 


The  Vice-Chancellor  : 

There  are  two  questions  in  this  case  as  it  is  now  pre- 
sented. The  first  is,  whether  the  gift  of  the  general  re- 
siduary estate  made  to  the  widow  Mrs.  Hicks  by  the  first 
codicil,  and  repeated  in  the  second  codicil,  is  revoked  by 
the  fourth  codicil.  Supposing  it  not  to  be  revoked,  then 
whether,  inasmuch  as  the  residuary  legatee  will  be  en- 
titled to  the  benefit  of  the  failure  of  any  legacy,  whether 
the  gift  of  the  fimded  property  did  fall  into  the  residue ; 
or  whether  it  is  the  subject  of  the  bequest  by  the  fourth 
codicil,  so  as  to  revoke  the  gift  by  the  will. 

At  the  time  when  the  testator  by  the  fourth  codicil 
made  the  gift  in  question,  he  had  made  his  will  and  three 
codicils ;  and  having,  at  his  death,  parliamentary  stock, 
he  had  then  bequeathed  it.  [His  Honor  referred  to  the 
gift  in  p.  350.]  His  son,  who  was  an  only  son,  died  in 
his  lifetime,  and  after  his  death  he  made  the  first  codicil. 
[His  Honor  then  referred  to  the  other  codicils.] 


Now  so  far  as  appears  by  the  first  part  of  the  fourth 
codicil,  the  only  intention  expressed,  is  to  revoke  several 
bequests;  and  if  it  stood  there,  nothing  would  be  revoked, 
because  he  does  not  state  what  he  revokes.  Then  he 
makes  certain  dispositions  of  real  and  personal  estate : 
and  then  he  proceeds  to  ratify  and  confirm  the  annuities. 
Now  it  appears  clear  that,  except  in  so  far  as  you  can 
find  that  he  has  by  this  codicil  devised  or  bequeathed 
in  a  manner  inconsistent  with  the  devises  and  bequests 
contained  in  the  will  and  former  codicils,  the  will  and 
former  codicils  must  stand ;  and  there  is  no  other  in- 
dication of  intention,  except  by  inconsistency  between 
the  devises  and  bequests.  The  proposition  is  laid 
down  by  Tindal,  C.  J.,  and  it  is  not  possible  to  dispute 
it,  that  where  you  find  a  clear  gift,  which  is  to  be  re- 
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yoked  by  a  subsequent  instrument,  that  cannot  be  done  by 
language  ambiguous  in  the  subsequent  instrument  That 
efiect  can  only  be  produced  by  the  revocation  being  as 
clear  and  positive  as  the  original  gift.  You  must  find 
in  the  subsequent  instrument,  as  clear  a  revocation,  as 
satisfactory  a  disposition  to  revoke,  as  you  found  in  the 
original  instrument  a  disposition  to  give;  not  that  the 
actual  word  must  occur,  but  you  must  find  the  intention 
clear.  To  some  extent  and  to  an  extent  not  unim- 
portant, my  hands  in  this  case  are  tied. 

The  House  of  Lords  has  determined,  that  what  in  the 
fourth  codicil  is  devised  and  bequeathed  in  the  following 
terms — "All  my  fi-eehold,   copyhold,   &c.,"  comprises 
the  funded  property,  the  subject  of  the  bequest  in  the 
will ;  and  although  it  is  not  declared  in  express  terms, 
that  it  comprised  the  residuary  real  estate,  yet  this  is 
in  eflfect  determined,  that  the  residuary  real  estate  means 
the  real  estate  he  had  devised  by  his  will  in  strict  settle- 
ment    And  it  was  determined,  that  with  regard  to  the 
funded   property,  the  efiect  of  the  fourth  codicil  was, 
that  that  property  was  given  by  way  of  specific  bequest 
to  Mrs.  Hicks  for  life,  and  by  way  of  specific  bequest  to 
Mrs.  HearU  in  remainder.     That  is  determined ;  and  I 
uust  also  consider  it  as  determined  that  Mrs.  Hearle 
did  not  take  more  than  a  life  estate. 


1855. 


Patch 

V. 

Graves 
and  Others. 


Do  then  the  words  used  in  the  fourth  codicil,  describing 

the  property  intended  to  be  disposed  of,  comprise  not 

only  the  funded  property  but  also  the  residuary  personal 

estate  ?  There  is,  I  think,  no  necessity  to  hold  that  they 

do.     It  is  not  clear  on  the  words  that  the  bequest  given 

"by  the  will  was  intended  to  be  revoked.      The  other 

question  is  not  so  plain.     It  is  this: — Did  the  funded 

property  fall  into  the  residue,  or  is  it  made  subject  to 

the  disposition  in  the  fourth  codicil,  so  as  not  only  to 
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Patch 

V. 

Graves 
and  Others. 


give  Mrs.  Hearle  a  life  interest,  but  to  give  efiect  to  the 
limitation  in  favour  of  John  Graves. 

It  is  said  that  the  will  does  not  contain  any  expres- 
sion of  such  intention  as  to  the  funded  property ;  that 
the  intention  there  spoken  of  only  applies  to  the  residuary 
real  estate.  But  with  regard  to  the  fimded  property,  the 
will  to  some  extent  does  connect  it  with  the  real  estate, 
by  directing  that  on  the  death  of  Mrs.  Hicks  the  funded 
property  should  go  to  the  individual  who  might  be  tenant 
in  tail  or  for  life  of  his  residuary  real  estate  (p.  851).  In 
that  way  only  was  the  fimded  property  connected  with 
the  real  estate  ;  and  then  it  was  contended  that  when  the 
testator  says  in  the  fourth  codicil,  afi;er  the  gift  to  her 
daughter,  ^'I  give  the  same  imto  my  grandson  John 
Graves  and  his  heirs,**  &c.,  that  includes  the  funded 
property;  and  no  doubt  there  is  some  weight  in  the 
argument  But  in  the  first  place  there  is  nothing  im- 
possible or  improbable  or  unusual  in  the  testator  meaning 
to  say,  "  True  I  had  only  settled  my  real  estate ;  but  I 
altered  my  intention,  and  I  direct  that  Mrs.  Hearle  shall 
have  a  life  estate  in  my  personal  as  well  as  my  real 
estate ;  and  I  mean  also  to  alter  my  will  thus, — that  after 
her  death  it  shall  go  in  strict  settlement'*  It  is  not 
necessary  to  suppose  he  meant  the  strict  entail  to  apply 
to  the  personal  property.  I  think  he  is  not  referring  to 
the  property,  but  to  the  manner  of  devolution ;  and  this 
appears  to  me  at  all  events  to  be  inferred,  that  when  the 
testator  says,  "  I  mean  my  daughter  to  have  a  life  interest 
in  the  real  estate  and  in  the  funded  property,*'  and  he 
then  goes  on  to  say,  "  I  devise  the  same  to  my  grandson," 
prim&  facie  he  must  mean  all  the  same  property.  The 
very  property  he  has  given  to  his  daughter  for  life  he 
means  to  dispose  of;  and  what  ground  is  there  for  diffi- 
culty in  saying  he  means  all  the  same  property  ?  None. 
He  means  to  settle  his  personal  property  in  the  same 
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maimer  as  he  has  settled  his  real  estate,  so  far  as  it  can 
be.  There  is  nothing  inconsistent  in  that^  and  nothing 
improbable  in  an  intention  that,  after  the  death  of 
Mrs.  HearUy  what  she  is  to  enjoy  for  life  should  go  in 
strict  settlement,  in  the  same  manner  in  which  he  had 
directed  it  by  his  will.  Then  the  testator  had  another 
intention ;  besides  the  intention  of  creating  the  life  estate, 
he  meant  to  benefit  John  Chaves.  But  he  had  an  inten- 
tion to  put  a  restraint  on  that  which  he  had  done  for  him 
by  his  will,  viz.  that  if  John  Graves  should  at  the  death 
of  Mrs.  Hicks  and  Mrs.  Hearle  be  under  thirty-one,  then 
the  rents  of  the  real  estate  were  to  accumulate,  and  the 
fiuid  was  not  to  belong  to  John  Graves,  but  was  to  be 
held  for  him  and  his  issue. 


1855. 

Patch 

o. 

Grates 

and  Others. 


It  appears  to  me  to  be  impossible  to  adopt  the  con- 
struction contended  for  by  the  Plaintiff,  viz.  that  the 
testator  should  have  meant  that  if  John  Graves  happened 
to  survive  Mrs.  Hicks,  he  should  be  entitled  to  the  pro- 
perty.   He  means  by  the  fourth  codicil  to  give  a  life  estate 
to  Mrs.  Hearle  ;  he  means  her  to  enjoy  it  from  the  death 
of  Mrs.  Hicks  ;  to  settle  his  funded  property,  first,  afler 
Mrs.  Hickis  death,  on  her  daughter  for  life ;  afler  her 
death,  in  the  same  manner  as  his  real  estate,  in  strict 
Settlement,  that  is,  to  John  Chaves  for  life ;  and  afler  his 
death,  to  his  eldest  son.     The  intended  residuary  ulterior 
limitation  does  not  afiect  this  question. 
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7th  Dec. 

mil. 

Construction, 
Survivorship, 

Testator  gave 
certain  real 
estate,  charged 
with  an  an- 
nuity to  his 
wife ;  and  if  it 
should  not  be 
sufficient,  the 
deficiency  to 
be  made  up  out 
of  property 
specifically  de- 
vised to  his 
children.  Sub- 
ject thereto  he 
gave  his  residu- 
ary estate  to 
his  three  chil- 
dren abso- 
lutely, with  a 
proviso  that  if 
either  should  die 
without  lawful 
issue,  his  share 
should  go  to  the 
others  and  the 
children  of  any 
child  then  dead, 
such  children 
only  to  take  the 
shares  to  which 
their  parents 
were  entitled 
during  their 
lives : — Held, 
that  the  shares 
of  the  children 
vested  abso- 
lutely on  the 
death  of  the 
testator's 
widow. 


Re  ALLEN'S  JEstate. 
JL  HIS  case  came  on  upon  petition. 

Mr.  W.  A.  Collins y  for  the  Petitioner. 

The  question  arose  under  the  will  of  William  Allen, 
who  devised  certain  real  estate  and  copyhold  estate ;  and 
as  to  part  of  them  and  the  residue  of  his  estate,  he  gave  it 
to  his  executors,  upon  trust  to  permit  his  wife  to  receive 
thereout  during  her  life  or  widowhood  the  sum  of  40/. 
per  annum ;  and  after  his  decease  he  gave  his  said  re- 
siduary estate  equally  between  and  amongst  his  three 
children  (the  Petitioners),  and  their  respective  heirs,  ex- 
ecutors, administrators  and  assigns,  share  and  share 
alike  ;  and  he  declared,  that  in  the  event  of  the  death  of 
any  or  either  of  his  said  children  without  having  lawful 
issue,  the  shares  or  share  of  him  or  them  so  dying  without 
having  such  lawful  issue,  should  go  and  belong  to  the 
survivors  or  survivor  of  his  said  children  lawfully  be- 
gotten, and  the  child  or  children  of  any  deceased  child 
or  children  which  might  then  be  dead ;  so  that  the  child 
or  children  of  any  of  his  said  deceased  child  or  children 
should  take  only  the  share  or  shares  absolutely  to  which 
his,  her  or  their  parent  or  parents  was  or  were  entitled 
unto  or  interested  in  during  his,  her  or  their  lifetime  or 
respective  lifetimes.  And  he  declared,  that  if  the  net 
income  of  his  said  residuary  estate  should  not  be  suffi- 
cient to  pay  the  said  annuity  of  40/.  a  year,  then  the 
deficiency  was  to  be  made  up  out  of  certain  of  the  free- 
hold estates  specifically  bequeathed  to  his  said  three 
children. 
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The  testator  died  in  1854.     The  widow  was  dead  at  1855. 

the  time  the  petition  was  presented;  and  the  question         ^^^r^*^^ 
was,  whether  the  three  children  were  now  absolutely        Allen's 
entitled  or  whether  their  interests  could  not  be  finally         Estate. 
ascertained  during  their  lives :  in  other  words,  whether 
the  proviso  related  to  dying  in  the  lifetime  of  the  wife  or 
to  the  deaths  of  the  children  inter  se.    The  property  had 
been  sold  to  the  Blackwall  Railway  Company,  and  the 
petition  was  to  get  the  shares  of  the  money  paid  in  by  the 
Company. 

The  words  "  in  the  event  of  the  death,"  &c.,  mean  in 
the  lifetime  of  the  widow,  that  being  \hetime  of  distribu- 
tion ;  and  the  shares  go  to  the  children  and  the  survivors 
rf  them.  The  only  object  of  postponement  was  to  provide 
X)r  the  annuity.  [He  referred  to  1  Jarm.  688  et  seq. ; 
midwords  V.  Edwards  (a).] 

It  is  true  it  is  not  in  terms  a  life  estate,  but  it  is 
equivalent  to  a  life  estate,  because  the  property  is  charged 
ivith  it  out  and  out ;  and  the  testator  himself  contem- 
plated that  the  residuary  estate  might  not  be  sufficient, 
uid  made  provision  accordingly. 

If  that  is  not  so,  then  the  remainder  over  is  on  an  in- 
definite failure  of  issue,  and  then  it  is  an  absolute  estate 
in  the  children. 

Mr.  Shehheare,  for  the  children  of  the  Petitioners. 

The  cases  cited  are  where  there  is  a  previous  life 
estate;  here  there  is  not.  It  is  in  a  sense  a  charge 
equivalent  to  a  life  estate ;  but  it  is  not  a  life  estate.  If 
the  words  are  taken  in  their  natural  sense,  they  refer  to 
death  at  any  time,  and  are  not  confined  to  the  children 
dying  in  the  lifetime  of  the  widow. 

(fl)  15  Beav.  387. 


882  CASES    IN    CHANCERY. 

1855.  As  to  the  remainder  over  being  void,  that  is  disposed 

^"^f^"^  of  by  the  29th  clause  of  the  Wills  Act,  which  makes 
Allen's  ^^  words  "dying  without  issue"  mean  dying  without 
Estate,  issue  living  at  the  death.  At  the  end  of  the  clause  the 
testator  provides  that  the  children  shall  take  the  shares 
to  which  the  parents  were  entitled.  That  shows  he  con- 
templated any  of  the  grandchildren  taking  a  share  which 
might  fall  in  during  the  life  of  his  parent :  Farthing  v. 
Allen{a),  Gosling  v.  Townshend^b),  Smith  v.  8tewart{c). 

Mr.  Fellowes  appeared  for  the  Company. 

The  Vice-Chancellor,  without  calling  for  a  reply: 

I  think  that  on  the  first  point  made  for  the  Petitioner, 
the  matter  is  disposed  of  by  the  authorities  cited.  There 
is  no  doubt  about  the  gift  of  an  annuity  of  40/.  a  year, 
which  the  testator  thought  might  exhaust  the  income  of 
the  property  charged.  That  is  to  be  paid  to  the  widow, 
and  then  after  the  death  of  the  widow  or  her  second 
marriage,  and  not  till  then,  the  testator  gives  his  re- 
siduary estate  to  his  children.  So  far  the  will  is  clear. 
It  is  an  absolute  gift  to  each.  Is  there  then  anjrthing 
operating  as  a  defeasance  of  that  gift  ?  There  must  of 
course  be  a  clear  indication  of  intention  to  defeat  that 
gift.  And  the  question  is,  whether  the  language  of  the 
clause  means  that  the  gift  over  is  to  take  efiect  in  the 
event  of  any  child  dying  without  having  issue  at  any 
time,  or  only  in  the  event  of  so  dying  before  the  period 
of  distribution.  I  think  upon  the  cases  cited,  I  cannot 
fail  to  conclude  that  I  must  hold  the  dying  without  issue 
limited  to  dying  before  the  period  of  distribution. 

(a)  2  Madd.  318.  (6)  17  Beav.  2+5. 

(c)  4  De  G.  &  Sm.  253. 
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If  the  opposite  construction  were  adopted,  see  the  1855. 

result     If  one  child  died  after  the  death  of  the  widow  -^ 

without  leaving  issue,  what  would  be  the  effect  ?  Why  Allen's 
the  share  of  the  child  so  dying  would  be  divisible  be-  Estate. 
tween  the  two  survivors  ;  they  would  take  it  absolutely, 
and  then,  if  one  of  them  died  without  leaving  issue,  his 
original  share  would  go  to  the  survivor.  But  what  would 
become  of  the  share  which  had  survived  to  him  ?  That 
would  not  go  so ;  and  there  is  no  reason  to  suppose  the 
testator  meant  a  difierent  distribution  of  the  original  and 
of  the  surviving  shares.  [His  Honor  then  referred  to  the 
passage  commencing  "  so  that  the  child,"  &c.,  "  should 
take  only,"  &c.] 

Now  what  is  meant  by  that  ?  No  doubt  it  is  at  first 
ftight  loose,  and  looks  as  if  it  was  intended  to  limit  the 
estates  of  the  parents  to  life  estates  ;  but  if  you  look  at 
it  closely,  there  is  no  life  estate  at  all  given  to  the 
parents. 

In  devising  the  share  of  a  child  who  has  died,  if  one 
liad  previously  died  leaving  children,  those  children  are 
"ko  take  only  the  share  which  their  parent  was  entitled 
'^o  during  his  life.  But  there  is  no  life  estate  to  the 
jMirents.  It  is  impossible  to  say  the  testator  intended  to 
limit  estates  for  life.     It  appears  therefore,  to  me,  tliat 

the  three  children,  having  survived  the  widow,  are  now 

entitled  absolutely. 

[Two  of  the  Petitioners  were  married  women,  and  their 
consent  was  then  taken  in  Court  to  pay  their  shares  to 
their  husbands.] 
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1855: 

25ih  and  29th 

June. 

Trustees, 

^'^^'  HARTLEY  v.  HARTLEY. 

was  eiven^tir*'^  "^  indentures  of  settlement,  dated  the  4th  and  5tl^ 

the  trustees  or  days  of  May,  1844,  after  reciting  that  Oeorge  JBartle^ 

trustee  for  the  ^^^^  settlor  had  purchased  the  freehold  and  leaseholdL 

their  or  hi's  en-  hereditaments  and  premises  described,  with  the  intend 

tire  discretion,  iq  settle  and  assure  the  same,  upon  trust,  for  the  benefit 

rents  for  the  ^^  Nehemiah  Bartley  the  elder,  in  manner  thereinafter 

benefit  of  one,  mentioned,  and  that  there  were  then  Uving  eleven  chil- 

two  or  more  of  ^^^^  ^f  ^j^^  g^j ^  Nehemiah  Bartley  the  elder  by  Sarah 

the  children  of  . 

A.  B.,  the  his  wife,  then  some  time  since  deceased,  (viz.)  the  Plain* 

tenant  for  life,  ^iff  Sarah  Bartley  (since  deceased),  the  Petitioners  Ann 

a  power  to  the  Bartley,  Maria  Bartley  (since  deceased),  and  Jemima 

surviving  or  Bartley,  Nehemiah  Bartley  the  younger  (since  deceased), 

tTu^sue^to^a  -  ^^^  ^^^^  George  Bartley,  the  settlor  Thomas  Bartley, 

point  new  William  Bartley,  Robert  Bartley,  John   Bartley  and 

trustees.  The  Samuel  Bartley,  and  who  had  all  then  attained  their 
trustees  all  r    ^       i.  ah    .i  i 

died  without       respective   ages   of  twenty-  one  years,    All   those   the 

appointing  new  several  messuages  or  tenements,  lands,  rents,  heredita- 
trustees,  an^  ments  and  premises,  particularly  described  in  the  in- 
were  appointed   denture  of' settlement,  were  appointed  and  released,  or 

by  the  Court:      assured  unto  John  Bell,  his  heirs  and  assifirns,  to  the  use 

Held,  that  they      .    ,  .  i     ,r  i      .  »     t^      i        i         i ,         »^  , 

had  the  discre-    ^^  '"^   ^^^^   Nehemiah   Bartley   the   elder,   Nehemiah 

tionary  power  Bartley  the  younger,  and  George  Bartley,  their  heirs 
given  to  t  e^  ^^^  assigns,  upon  trust,  to  permit  the  said  Nehemiah 
tees.  Bartley  the  elder,  and  his  assigns,  to  receive  the  clear 

yearly  rents,  issues  and  profits  of  the  same  premises  for 

"    his  life,  and,  after  his  decease,  upon  trust,  that  the  trustee 

or  trustees  for  the  time  being  should  from  time  to  time 

and  at  all  times,  until  the  last  survivor  of  the  said  Sarah 
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BariUy^   Ann  Bartley,   Maria  Bartley  and  Jemima 
Bartley  should  depart  this  life  or  be  married,  which 
should  first  happen,  receive  and  take  the  yearly  rents, 
issues  and  profits  of  the  same  hereditaments  and  pre- 
mises, and  pay  and  apply  the  same  from  time  to  time  at 
their  or  his  entire  discretion^  and  without  any  control  or 
interference  whatsoever ^  to  and  for  the  benefit  of  such  one, 
two  or  more  of  the  said  eleven  children  of  the  said  Nehe- 
miah  Bartley  the  elder,  therein  and  hereinafter  named  ex- 
clusively of  the  others  or  other  of  them,  or  of  such  other  or 
others  of  them  as  should  be  living  at  the  time  of  his  de- 
cease, or  to  and  for  the  benefit  of  all  and  every  of  the 
same  children  who  should  be  living  at  the  time  of  the 
decease  of  the  said  Nehemiah  Bartley  the  elder,  and  en- 
tire, or  in  such  parts,  shares  and  proportions  as  (he  said 
trustees  or  trustee  should  fi'om  time  to  time  or  at  any 
time  or  times  think  fit ^  until  the  last  survivor  of  the  said 
Sarah  Bartley  deceased,  Ann  Bartley^  Maria  Bartley 
and  Jemima  Bartley  should  depart  this  life  or  be  mar- 
led, which  should  first  happen. 
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The  deed  contained  a  power  to  the  surviving  or  con- 
tinuing trustees  to  appoint  new  trustees. 

The  three  trustees  named  accepted  and  acted  in  the 
trusts.  Nehemiah  the  elder  son,  the  tenant  for  life,  died 
in  1823 ;  on  his  death  the  surviving  trustees  received  the 
rents  and  applied  them.  In  1834,  Nehemiah  the  younger 
died ;  and  in  184S,  George,  the  surviving  trustee,  died. 

Subsequently,  the  Defendants  Robert  Bartley,  G.  W. 
Bartley  and  JR.  T.  N.  Bartley  were  appointed  trustees 
by  an  order  of  the  Court,  and  not  under  the  power. 


G.   W.  Bartley  died   in    1854.     And   the  question 
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raised  by  the  petitioa  was,  whether,  being  so  appointed, 
they  could  exercise  the  discretionary  power  given  by  the 
deed  to  the  trustees. 

Mr.  Glasse  and  Mr.  J,  H.  Palmer,  for  the  Petitioners, 
contended  that  they  could ;  that  the  discretion  was  given 
to  the  trustees  or  trustee  for  the  time  being,  however 
constituted  trustees,  provided  they  were  lawfiiUy  con- 
stituted trustees;  and  that  it  was  immaterial  whether 
they  were  appointed  by  the  surviving  trustees,  or  by  the 
Court :  the  power  was  not  to  the  trustees  so  appointed, 
but  to  the  trustees  for  the  time  being.  They  referred 
to  Fordyce  v.  Bridges  (a),  as  being  supposed  to  be  contri ; 
but  in  that  case,  the  words  "  for  the  time  being"  did  not 
occur.  *  Byam  v.  Byam  (b) ;  Hill  on  IVustees  (c)  ;  Sugd. 
Vend.  ^  Purch.  (d) ;  Drayson  v.  Pocock  (e)  were  also 
cited. 

Mr.  Teed,  Mr.  Freeling  and  Mr.  Bowring  appeared 
for  other  parties,  and  offered  no  opposition,  the  object  of 
all  the  parties  being  merely  to  take  the  opinion  of  the 
Court 


The  Vice-Chakcellor  took  time  to  consider;  and 
on  the  29th  June  delivered  his  opinion,  that  the  trustees 
were  at  liberty  to  exercise  the  discretionary  powers  given 
by  the  deed. 


(a)  2  Phill.  497. 
(6)  Week.  Rep.  Dec.  1854, 
p.  95. 


(c)  Page  190. 

\d)  11th  Edit.  p.  851. 

{e)  4  Sim.  283. 
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5tb  and  6th 

Nov. 

Pleading, 
Demurrer, 

SAUNDERS  r.  SAUNDERS.  •^'"^  ^^"^^ 

Company, 

1  HIS  case  came  on  on  the  demurrer  of  the  Bank  of  A  Plaintiff  can- 

England  to  the  bill.  not  make  De- 

'^  fendant  a  cor- 

poration, in 
The  bill  was   filed  by  one   of  the   children   of  the  whom  he  shows 

testator  Saunders  against  other  members  of  the  family^  aeainst  whom 

and  it  sought  to  make  one  of  them,  Thomas  H,  Saun-  he  prays  no  re- 

ders,  liable  for  sums  alleged  to  have  come  to  his  hands  ^^^  ^^^^y  f% 
,         ,  °  the  purpose  of 

and  to  have  been  disposed  of  improperly,  aUeging,  as  discovery ;  and 
ground  for  charging  him  instead  of  the  executors,  that  «  corjwration 
the  Plaintiff  was  unable  to  procure  the  executors  to  call  p^rtv  may  de- 
him  to  account  by  proper  proceedings.      The  bill  at  mur. 
great  length  went  through  innumerable  transactions  of 
the  testator,  detailing  at  great  length  the  difierent  items 
of  his  property,  and,  among  other  things,  alleging  that 
he  had  had  at  various  times  sums  of  stock,  of  which  it 
was  alleged  the  Defendant  Thomas  H,  Saunders  had 
obtained  possession,  and  that  he  had  misapplied  them. 
It  was  not  alleged   that  any  of  these  sums  were  still 
standing   in   the  Bank,  or  that  the  Bank  had  impro- 
perly paid  them  to  Thomas  H.  Saunders;  and  the  Bank 
was  made  a  Defendant  merely  to  discover  what  sums 
of  stock  the  testator  had  had,  and  how  and  when  they 
had  been  sold  out     No  relief  was  prayed  against  the 
Bank,  and  there  was  no  allegation,  direct  or  inferential, 
that  they  had  any  interest  in  the  matters  or  any  liability 
in  respect  of  them. 

The  Bank  demurred. 
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Mr.  Selwyn  (witii  him  Mr.  Cotton),  for  the  demurrer. 

The  object  of  the  bill  is  simply  and  singly  to  fix 
Thomas  H.  Saunders  with  liability.  The  testator  had 
stock  in  the  Bank,  and  it  was  properly  sold  out,  but,  as 
the  bill  alleges,  improperly  applied  by  Thomas  H.  Saun- 
ders ;  and  that  is  all  the  Bank  have  to  do  with  it  The 
Plaintiff  says  if  the  Bank  would  look  at  their  books  it 
would  show  what  stock  the  testator  had,  and  when  he 
sold  it  That  is  mere  evidence;  and  if  the  Plaintiff 
wants  that,  let  him  call  the  officer  of  the  Bank  as  a 
witness. 

Mr.  C  P.  Cooper  (with  him  Mr.  J.  S,  Moore),  (ox 
the  bill, 

A  mere  witness,  in  general,  we  admit,  cannot  be  made 
a  Defendant  to  give  discovery ;  but  he  may  if  he  is  a 
corporation :  that  is  the  exception* 

They  cited  Edridge  v.  Edridge  (a),  Heshp  v.  Bank  of 
England  {b). 


The  Vice-Chancellor  allowed  the  demurrer.  His 
Honor  said  it  was  clear  you  could  not,  as  a  general  rule, 
make  a  person  a  party  who.  had  no  interest,  and  against 
whom  no  relief  was  prayed.  If  a  corporation  had  an 
interest,  you  might  make  their  officer  a  party.  But  you 
could  only  do  that  if  the  corporation  had  an  interest, 
that  is  if  there  would  have  been  a  right  to  make  the 
corporation  a  party.  But  here  there  was  no  liability  in 
the  Bank,  and  no  relief  prayed  against  them.  If  such  a 
bill  could  be  maintained  against  the  Bank,  in  every  suit 
to  administer  an  estate  you  might  make  every  joint-stock 
company  with  whom  the  testator  ever  had  dealings,  a 


(a)  3  Mad.  386. 


(6)  6  Sim.  192. 
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party.     In  Heslop  v.  The  Bank  of  Ikglaij^,  tlie  Bank  1855. 

liad  an  interest     Nothing  of  the  kfltl  attempted  by  the        *^^  ^ 

Plaintiff  was  authorized  either  in  that  case  or  in  Edridge 

n.  JEdridge.     But  if  it  had,  the  Court  could  not  uphold      Saufders. 

such  a  doctrine,  on  account  of  the  mischief  that  must 

follow.     The  demurrer  must  be  allowed. 


1855: 

13th  and  17th 

December. 


TrusleeM, 
LANDER  V.  WESTON.  Breacho/Trutt. 

In  this   case,   a  sum  of  1,818/.  Ss.  Id.  Consols   had  Trustees  of 

been  settled  on  the  marriage  of  Eliza  Lander  on  trust  *^°5^  sold  it, 

^^  and  lent  the 

for  Mrs.  Lander  for  life,  remainder  to  her  husband  for  money  to  the 

life,  with  remainder  to  the  children   of  the  marriage,  tenant  for  life 
By  the  same  settlement  certain  real  estate  was  settled  in  cu^ity.    C^e  of 
the  same  manner.     The  trusts  for   investment   of  the  them  died,  and 

stock  were  upon  ffovemment  or  real  securities,  or  in  the        survivor 
^      ^  '  received  the 

purchase  of  land ;   and  there  were  powers  to  vary  the  money  lent,  and 

securities  with  the  consent   of  the  husband  and  wife  invested  it  in  a 
during  their  joint  lives.     In  November,  1815,  the  trus-  curity  and 
tees,  Samuel  Weston  and  Thomas  Parr,  at  the  instance  shortly  after- 

of   the    husband    and  wife,   sold    out   this    stock   for  '^V^*  ^°'^  ^? 

\  out,  and  again 

1,115/.  5s.  9(L,  and  invested  it  on  mortgage  to  the  bus-  lent  it  to  the 

band  on  his  bond,  his  life  interest  in  the  real  estate,  and  tenant  for  life : 

..  .  the  fund  was 

certam  pohcies.  lo^^  :_Held, 

that  the  original 

Thomas  Parr  died  in  1824;  on  the  19th  October,  5,'ag'*not''cur^^^ 

1826,  a  deed  was  executed,  stating  that  the  husband  had  and  the  estate 

paid  off  the  mortgage  debt :  in  fact,  the  husband  did  not  ^^  ^"®  deceased 

trustee  was 
then  pay  the  money,  but  paid  it  afterwards,  on  the  9th  of  liable  for  the 

November,  by  a  cheque  on  certain  bankers,  with  whom  whole  fund. 
he  had  shortly  before  opened   an   account;    and   such 
cheque   was  indorsed  with  a    memorandum    that    the 
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bankers^^should  invest  it  in  the  purchase  of  stock  in 
the  name  of  Wesidt^ either  in  Consols  or  in  New  £4  per 
Cents.;  and  the  money  was  invested  by  the  bankers, 
without  any  direction  or  consent  by  Mr.  and  Mrs. 
Lander,  in  £4  per  Cents.,  in  the  name  of  Weston,  the  sur- 
viving trustee.  Very  shortly  afterwards,  in  the  same  month 
of  November,  1826,  Weston  sold  out  the  stock  again,  and 
lent  the  money  to  the  husband  upon  insufficient  security. 
The  fund  was  ultimately  lost,  both  the  husband  and  the 
surviving  trustee  being  incapable  of  paying  it ;  and  the 
object  of  the  bill  was  to  make  the  estate  of  the  deceased 
trustee  Parr  liable;  it  alleged  that  the  repayment  to 
Weston,  and  the  investment  in  his  name,  were  merely 
colorable,  and  with  a  view  to  lend  it  again  to  the  hus- 
band. 


Mr.  J.  H,  Palmer,  for  the  Plaintiff. 

The  principal  relief  sought  is  against  Humuxs  Parr's 
estate.  The  nominal  repayment  of  the  trust  ftmd  was 
on  the  19th  October;  the  re-investment  was  on  the  7th 
of  November,  and  on  the  18th  it  was  sold  out  again  and 
lent  to  Mr.  Lander,  the  original  mortgagee.  We  say  the 
money  was  re-invested  in  the  name  of  the  surviving 
trustee  merely  colorably.  Originally  there  was  clearly 
a  breach  of  trust  It  could  only  be  cured  by  restoring 
the  fiind  finally  to  the  cestui  que  trust ;  otherwise  it  never 
could  be  remedied.  Paying  the  money  in  this  way  to  a 
surviving  trustee,  who  invests  it  for  so  short  a  period,  and 
then  lends  it  again  to  the  same  party  on  improper  se- 
curity, cannot  cure  the  breach  ;  it  must  b©  inferred  that 
the  whole  was  colorable.  Bacon  y.  Clarke  (a)  shows 
that  nothing  but  a  substantial  restoration  of  the  fund  to 


(a)  3  Myl.  &  Cr.  294. 
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the  cestui  que  trust  can  remedy  a  brea^  of  trust  r  Chugh  1  ^^5» 

V. 

With  him  Mr.  Welford.  Weston. 

Pear  committed  in  1815  a  breach  of  trust ;  the  fund 
has  ultimately  been  lost;  the  repayment  afterwards  to 
the  surviving  trustee  was  merely  colorable,  and  he  could 
not  be  exonerated ;  then,  Parr  having  left  him  as  survivor 
to  do  that,  is  not  exonerated  either.  For,  if  the  breach 
is  a  continuation  in  the  survivor  of  a  breach  committed  by 
.the  two,  how  can  the  deceased  trustee  be  exonerated 
by  an  act  which  did  not  exonerate  the  survivor  ? 

Mr.  Freeling  for  the  parties  representing  the  estate  of      17th  Dec. 
ThcmcLS  Parr. 

He  contended,  first,  that  the  original  mortgage  was 
not  a  breach  of  trust,  as  it  was  partly  on  real  security. 
He  referred  to  Clough  v.  Bond,    Can  you  hold  that  the 
loss  of  the  money  was  occasioned  by  the  act  of  Thomas 
JParr  ?  for  that  is  the  test  applied  in  Clough  v.  Bond. 
The  loss  was  by  the  breach  of  trust  of  Westouy  over 
"whom  Pottos  representatives  had  not  the  slightest  con- 
trol.    The  money  got  into  Weston! s  hands  by  operation 
of  law.     He  was  the  person  to  receive  it,  and  Parr's 
representatives  could  not  have  prevented  him  trom  doing 
so. 

Mr.  J.  H.  Palmer,  was  not  called  on  to  reply. 

The  Vice-Chancellor: 

I  think  the  Plaintiff  is  entitled  to  the  relief  that  he 
asks.  [His  Honor  stated  the  terms  of  the  settlement]  The 

(a)  3  Myl.  &  Cr.  490. 
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1855.         settlement  fODtainad  a  power  to  the  tmsteesy  with  the 
consent  of  the  hnsKand  and  wife,  to  invest  the  funds  in 
real  or  government  securities ;  and  I  collect  that  it  does 
Weston.        not  differ  much  from  the  ordinary  power  of  the  same 
kind  in  settlements.    In  November,  1815|  this  transaction 
took  place: — Mr.  Lander  desired,  with  his  wife's  con- 
currence, that  the  stock  should  be  sold,  and  the  money 
arising  from  the  sale  should  be  lent  to  Mr.  Lander^  on 
the  security  of  his  bond,  and  of  his  life  interest  in  the 
real  estate,  and  of  certain  policies  of  insurance;  and, 
in   compliance   with  this   wish,   the   trustees  sold  the 
stock,  which  produced  1,115/.  only,  and  lent  it  to  Mr. 
Lander;  and  by  a  deed,  dated  the  11th  November,  1815, 
the  intended  securities  were  effected.     Now  the   first 
question   is,  was   that  transaction  a  breach   of   trust? 
It  appears  to  me  that  it  was.     The  sole  purpose  of  the 
sale  of  the  stock  was  to  lend  it  to  Lander  on  these  se- 
curities.    It  has  been  suggested,  that  the  securities  given 
were  within  the  power,  because  there  was  the  security  of 
real  estate ;  and  that  it  was  legitimate  to  seU  the  stocky 
although  the  trustees  might  have  been  liable  for  any  im- 
perfection of  the  security ;  but  I  think,  if  I  were  to  hold 
that,  I  should  be  opening  the  door  to  breaches  of  trust 
To  sell  out  the  stock  and  lend  it  to  the  husband  on  such 
security  as  tliis  was  a  breach  of  trust ;  the  sale  of  the 
stock  was  itself  a  breach  of  trust,  by  reason  of  the 
investment ;  and  for  that  breach  of  course  both  Weston 
and  Parr  became  responsible. 

The  next  question  is,  whether  what  subsequently 
took  place  had  the  effect  of  discharging  Parvus  estate. 
Weston's  is  not  of  course.  Parr  died  in  May,  1834^ 
and  on  his  death  his  estate  remained  liable  for  the  breach 
of  trust  arising  out  of  the  sale  of  the  stock. 
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1  the  19th  October^  1826^  a  deed  was  executed,  by 
h,  in  consideration  of  the  mortgage  money  being  paid 
•ojufer,  Weston  discharged  him,  and  left  him  in  a 
ition  to  deal  with  his  life  estate  and  other  interests. 
ever,  in  fact,  the  thoney  was  not  then  repaid;  it 
afterwards  repaid  by  Lander  by  means  of  a  cheque, 
1  the  9th  November,  1826;  that  cheque  has  been  pro- 
d,  and  it  is  drawn  by  Lander  on  Welch  &  Company 
is  bankers,  and  on  the  back  of  it  is  a  memorandum 
id  by  Weston,  directing  the  bankers  to  lay  out  the 
mt  in  the  purchase  of  Consols  or  of  £4  per  Cent 
k.  It  is  clear  that  Weston,  if  not  actually  a  customer 
le  bankers,  at  all  events  was  known  to  them  on  the 
November,  1826.  It  appears  that  the  money  was 
sted  by  the  bankers  in  the  purchase  of  £4  per  Cent. 
k  in  the  name  of  Weston ;  it  does  not  appear  that 
Um  exercised  any  discretion  in  the  selection  of  the  in- 
nenty  nor  that  Mrs.  Lander,  whose  consent  was  requi- 
Tor  any  change  of  investment,  ever  gave  any  consent 
ve  nothing  to  lead  me  to  any  inference,  that  the  in- 
Dent  in  the  £4  per  Cents,  was  made  at  the  discretion 
lybody  but  the  bankers.  On  the  15th  of  November, 
(,  Weston  again  sold  out  the  stock  purchased  with 
1,115^,  and  lent  it  to  Lander,  without  in  fact  any 
rity  at  alL  It  further  appears  that  when  the  cheque 
drawn  on  the  9th  November  on  Welch  &  Company, 
iccount  with  them  on  which  he  could  draw  was  but 
atly  opened  in  the  same  month,  that  is  sometime  he- 
rn the  1st  and  the  9th;  it  does  not  appear  that  he 
previously  banked  with  them,  and  the  account  com- 
ced  by  a  sum  of  1,200/.  paid  in  to  the  credit  of  Lan-- 
Now  the  bankers  have  not  been  asked  any  questions 
0  when  the  account  was  closed,  or  whether  after  the 
iction  of  the  sum  of  1,200/.  by  the  draft  for  1,115/. 
other  sums  were  paid  in.     I  cannot  come  to  the  con- 
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elusion,  that  the  account  was  closed  immediately  after- 
wards, but  must  rather  conclude  that  it  continued.  Now 
the  question  is,  whether  the  repayment  of  the  money  by 
Lander  to  Weston,  either  taken  by  itself,  or  taken  in  con- 
nection with  the  investment  in  the  £4  per  Cents.,  has  the 
effect  of  discharging  Parr's  estate.  Bacon  v.  Clarke  and 
Clovgh  V.  Bond  appear  to  me  not  to  be  directly  in  point. 
They  have  a  certain  bearing;  but  what  was  determined  in 
those  cases  is  this,  that  if  trustees  have  a  duty  to  perform, 
they  do  not  discharge  themselves  by  acts  not  strictly  in  ac- 
cordance with  their  duty.  But  there  the  trustees  had  not 
committed  previously  a  breach  of  trust  Where  trustees 
have  committed  a  breach  of  trust  by  an  improper  sale  of  the 
trust  iund,  in  my  opinion  they  are  not  dischai^ed  from  the 
consequences  of  that  breach  of  trust  by  replacing  the 
iund  in  some  stock,  not  the  stock  the  sale  of  which  con- 
stituted the  breach  of  trust  They  are  not  discharged 
by  substituting  something  di&rent  for  the  original  in- 
vestment. What  the  eflfect  might  have  been  if  the 
1,818/.  Ss.  Id.  £3  per  Cent  Consols  had  been  restored 
into  the  name  of  Weston  as  surviving  trustee,  it  is  not 
necessary  for  me  to  consider.  That  was  not  done ;  what 
was  done  was,  that  the  sum  of  1,136/.  £4  per  Cent  Stock 
was  substituted  for  the  1,818/.  35.  Id.  Stock  in  the  name 
of  Weston.  That 'does  not  in  my  opinion  to  any  extent 
discharge  either  of  the  trustees  from  their  original  liabi- 
lity, and,  therefore,  what  took  place  has  not  discharged 
Parrs  estate.  But  even  if  the  1,818/.  Ss.  Id.  £3  per 
Cents,  had  been  replaced  in  Weston  s  name,  if  the  fact  is 
that  it  was  replaced  colorably,  that  is,  in  order  to  go 
through  the  form  of  replacing  it,  and  with  the  design  of 
again  selling  it  out,  'I  should  be  of  opinion  that  the  act 
done,  though  a  replacement  even  of  the  whole  stock, 
would  not  discharge  Parr's  estate.  In  this  case,  it  is  a 
matter  of  at  least  grave  suspicion  whether  the  replace- 
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ment  of  the  stock  was  not  colorable.  [His  Honor  dis- 
cussed the  circumstances  on  this  point,  and  said  he  was 
inclined  to  think,  if  it  were  necessary  for  him  to  deter- 
mine it,  which  it  was  not,  that  a  jury  would  come  to  the 
conclusion,  and  therefore  he  ought,  that  the  transaction 
was  colorable.  His  Honor  then  continued:] — I  do 
not,  however,  go  fiirther  into  that,  because  I  decide  the 
case  on  the  ground  that  the  original  breach  of  trust  was 
not  purged  to  any  ei^tent  by  the  substitution  of  the  £^ 
per  Cents. 
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It  cannot  even  be  said  the  investment  of  the  £4  per 
Cents,  was  in  accordance  with  the  trusts  ;  because  there 
is  no  evidence  of  the  concurrence  of  the  husband  and 
wife.  But  further,  if  the  whole  1,818/.  3s.  7d.  had  been 
repaid,  and  the  husband  and  wife  had  asked  the  trustee 
to  invest  it  in  £4  per  Cents.,  as  it  was  not  imperative  upon 
him,  but  discretionary,  he  ought  not  to  have  done  it, 
unless  it  was  for  the  benefit  of  the  cestuis  que  trust ;  and 
there  is  no  evidence  here  that  it  was  for  the  benefit  of 
the  children.  But,  as  I  have  said,  it  is  not  necessary  to 
decide  those  points ;  because  there  was  a  clear  breach 
of  trust  by  the  original  sale,  and  that  was  not  purged  by 
Lander  paying  back  1,115/.  to  Mr.  Weston. 

The  Court  declared  that  Weston  and  the  estate 
of  Parr  were  liable  to  make  good  the 
whole  trust  fund. 


J 
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1855: 

18th  and  19th 

Decemher. 

Pleading. 
Demurrer, 

Lien. 
Vendors  and 
Purchasers.  WYTHES  v.  LEE. 


Bill  by  a  pur-      1  HIS  case  came  on  upon  demurrer.     It  is  not  neces- 

^n  **a  Hen^for"     ®*^  ^°  ^^^^  ^^  ^^^^^  *®  allegations  of  the  bill,  as  the 
the  deposit,  re-  material  question  was  one  of  broad  principle, 
pudiating  the 

praying  *de-  '^^^  substance  of  the  case  made  by  the  bill  was  as 

livery  up  of  the  follows  :— The   Plaintiff  had  contracted  with   the  De- 

notdemurraWe.  ^^"^"^  *^^  *®  purchase  of  the  Defendant's  estate  for 

Examination  of  a  very  large  sum,  380,000/.,  and  he  had  paid  38,000/L  by 

the  question       ^^y  q{  deposit    The  Defendant  was  a  mortgagee,  selling 

whether  a  pur-  g»      ^  iiiii« 

chaser  has  such  ^uider  a  power  of  sale  ;  and  he  held  the  mortgage  as  to 

a  Hen.  the  greater  part  in  trust  for  several  persons ;  as  to  a  part 

he  was  mortgagee  for  himself.  After  much  negociation, 
it  was  found  that  the  vendor  could  not  make  a  satisfiictory 
title  as  against  his  mortgagees  and  cestuis  que  trust 
The  Defendant  had,  after  nearly  three  years  of  such  ne- 
gociation, given  notice  to  the  purchaser  that  if  he  did  not 
complete  within  three  months  he  should  treat  the  contract 
as  rescinded.  The  three  months  had  passed*  By  the 
bill  the  purchaser  accepted  the  repudiation  of  the  con- 
tract, and  treated  it  as  at  an  end  for  the  purpose  of 
specific  performance.  The  bill  alleged  distinctly  that  the 
vendor  could  not  make  a  title  under  his  mere  power  of 
sale,  and  that  he  could  not  complete  the  sale  without  a 
clear  breach  of  trust  It  repudiated  altogether  the  per- 
formance of  the  contract,  and  prayed  that  it  might  be 
declared  that  the  purchaser  had  a  lien  on  the  estate  for 
his  deposit  and  for  certain  monies,  which  it  alleged  had 
been  paid  by  the  purchaser  at  the  request  of  the  vendor 
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interest  on  the  mortgages,  for  insurances  and  for  1855. 

T  expenses  useftd  to  the  estate ;  and  it  prayed  that  ^iT^''*^^ 
estate  might  be  sold  to  satisfy  these  demands,  and  ^^ 

a  delivery  up  of  the  contract  in  the  hands  of  the  Lse. 

ion 

*o  this  a  general  demurrer  for  want  of  equity  was  put 

£r.  Selwyriy  for  the  demurrer. 

lie  purchaser  says  he  has  a  lien  on  the  estate  for  his 
osit  and  expenses ;  but  as  soon  as  the  contract  was 
ied,  it  was  his  estate.  How  can  he  have  a  lien  on 
own  estate.  But  when,  as  here,  the  contract  is  at  an 
,  i fortiori  he  has  no  lien  ;  for  it  is  not  alleged  there 
ny  collateral  contract,  and  there  is  no  stipulation  for 
1  lien  in  the  contract  There  is  no  instance  of  a  bill 
ely  for  the  deposit  being  supported :  Williams  v.  Ed- 
ds{a). 

lie  right  to  recover  the  deposit  is  a  mere  legal  right : 
n$hury  v.  Jones  (b);  Bennett  College  v.  Carey  {e). 
ing  V.  Osbaldistone  {d)  shows  the  mere  payment  of 
deposit  gives  no  lien :  Qee  v.  Pearse  (c). 

(ut  even  where  the  Court  sees  an  equity,  it  will  not 

K>se  of  the  questions  of  damages  and  expenses,  but 

leave  them   to  be  dealt  with  at  law :  Nelson  v. 

The  bill  also  proceeded  on  the  complication  of  the 
mnts  between  the  vendor  and  purchaser.     On  this 

i)  %  Sim.  78.  (d)  %  Myl.  &  Cr.  see  p.  88. 

>)  5  Myl.  &  Cr.  1.  (e)  2  De  G.  &  Sm.  325. 

?)  3  Bro.  C.  C.  390.  (/)  2  Beav.  239. 
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1855.  point  the  learned  counsel  cited  Padwick  v.  Hurst  {a)J 

^Jp'*^^        The  mere  complication  of  accounts  between  principal^ 
0,  and  agent  will  not  support  a  bill     But  here  all  the  pay- 

Lee.  ments  are  on  one  side ;  that  is  a  pure  question  for  law. 

[He  cited   also  North-JEastem  Raihcay   Company  v. 
Martin  (ft).] 

Then  as  to  the  delivery  up  of  the  contract    What  has 
the  purchaser  to  do  with  it  ?     It  is  no  cloud  on  his  title. 

Then  there  is  this  objection  to  the  bill, — this  is  not 
the  case  of  a  Vendor  owner  of  the  inheritance,  nor  of  a 
simple  mortgagee,  but  of  a  mortgagee  in  trust  for  other 
persons.  He  is  only  a  trustee  for  sale  for  subsequent 
incumbrancers ;  and  the  bill  alleges  that  he  cannot  sell 
without  a  breach  of  trust  Now  where  the  execution  of 
a  contract  would  make  one  party  commit  a  breach  of 
trust,  the  Court  will  not  interfere  ;  it  will  never  decree  a 
breach  of  trust;  and  yet  the  Plaintiff  asks  to  have  a  sale 
of  the  estate  of  those  against  whom  the  case  made  by  the 
bill  is,  that  the  purchaser  cannot  enforce  a  conveyance. « 
[He  cited  on  this  Mortlock  v.  BuUer  (c) ;  I%ntqfsan  v.. 
Blachstone  {d) ;  Sneesby  v.  Shorn  («).] 


Lastly,  there  is  another  ground.     The  dates  show 
the  contract  was  in  July,  1852,  to  be  completed  in 
cember.     Great  delays   by  the  purchaser  have   take: 
place,  and  finally  the  vendor  gave  notice  to  invalidate 
contract  in  three  months.     The  purchaser  did  not  by  tIrf:Mt 
expiration  of  that  time  complete,  and  on  the  ground  »       .  o 


(a)   18  Beav.  575.  {d)  6  Beav.  470. 

(6)  2  Phil.  758.  (e)  19  Just.  536. 


(c)   10  Ves.  292. 
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hat  delay  alone  the  Court  will  not  interfere :  PoUard  v.  1855. 

V. 

With  him,  Mr.  Wolstenholme.  I^**- 

He  referred  to  Lacon  v.  Merlins  (b);  Burgess  V* 
Wheate  {c),  as  cases  that  would  be  cited  on  the  other 
ide. 

Sir  JB.  Sugden  doubts  the  doctrine  of  the  last  case^ 
Vend.  ^  Purch.  11th  ed.  (rf).  Besides  here  the  vendor 
8  a  bare  legal  trustee :  how  can  there  be  any  lien  on 
hat  bare  legal  estate^  in  the  absence  of  the  parties  be- 
leficially  interested?  Lien  is  an  equity  on  the  sub* 
ttance.  There  cannot  be  lien  on  a  bare  legal  estate ;  and 
here  is  no  lien  on  the  equitable  estate,  binding  those 
igainst  whom,  ex  concessis,  the  completion  of  the  contract 
rould  be  a  breach  of  trust 

He  referred  also  to  Hilton  v.  Barrow  (e),  on  the  point 
if  delivering  up  the  contract. 

Mr.  Baily^  with  him  Mr.  Glasse  and  Mr.  Rogers,  for 
hebiU. 

The  claim  on  the  other  side  is  most  inequitable ;  it  is 
:>  put  up  an  estate  for  sale,  to  part  of  which  the  vendor 
as  no  title — to  receive  a  deposit,  and  then  say,  ''you 
aye  no  lien  for  it  on  the  estate ;  I  wiU  sell  the  estate  as 

like,  and  you  may  recover  against  me  personally  if  you 
an.**      If  there  is  no  lien,  and  the  vendor  becomes 

(a)  1  Kay  &  John,  462.  {d)  Page  337. 

(6)  d  Atk.  1.  (e)  1  Ves.  jun.  284. 

(c)  1  Blacks.  123. 
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1855.  bankrupt,  the  purchaser  might  come  in  merely  as  a 

^T^^^^^^        creditor,  which  would  be  grossly  inequitable. 

Lee.  But  in  truth  the  mere  contract  gives  a  lien.     If  a 

purchaser  pays,  not  having  received  the  estate,  he  ac- 
*  quires  a  lien. 

The  cases  cited  on  the  other  side  only  show  this ; — 
if  there  never  was  a  contract,  then  there  never  was  a  lien ; 
or  if  there  was  a  contract  to  terminate  in  an  event,  and  that 
event  happens,  there  is  no  contract,  and  no  lien ;  or  if  a 
contract  is  illegal,  no  lien  can  exist,  because  no  right  can 
flow  out  of  an  illegal  contract  But  under  none  of  these 
heads  does  the  present  case  fall.  Here  there  was  ori- 
ginally a  valid  contract  The  purchaser  has  done  no 
wrong.  He  was  willing  to  complete,  if  there  was  a  title. 
He  cannot  get  one  ;  then  he  has  a  right  to  say,  he  is  not 
bound  to  perform  the  contract;  but  he  is  entitled  to 
a  charge  on  whatever  the  vendor  could  give  a  title  to. 
The  other  side  say,  the  contract  is  at  an  end ;  we  allege 
no  such  thing ;  we  say  it  cannot  be  enforced  by  specific 
performance,  but  it  is  not  therefore  for  all  purposes 
terminated.  Now  look  at  the  cases  cited  :  in  the  case 
of  Williams  v.  Edwards,  the  contract  itself  contained  a 
term  for  avoiding  it. 

Sainsbury  v.  Jones  is  rather  for  us.  In  that  case 
there  never  was  any  contract  The  bill  there  was  not 
principally  for  a  lien  in  respect  of  the  deposit ;  and  the 
bill,  failing  on  the  principal  point,  the  Court  said  it  could 
not  be  supported  for  the  subsidiary  claim  of  the  deposit ; 
that  is  all :  the  Court  left  it  to  be  inferred,  that  a  bill 
properly  framed  might  be  for  the  deposit 

Ewing  v.  Osbaldistone  was  a  case  of  illegal  contract 
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In  Cree  v.  Pearce  the  purchaser  himself  forfeited  his  1855. 

right  to   specific   performance,  and   made   no  case  for  ^T^^^ 

return  of  his  deposit.     It  was  the  act  of  the  purchaser.  i,. 


North^Eastem  Railway  Company  v.  Martin  was  a 
simple  question  of  complexity  of  accounts. 

All  the  cases  therefore  relied  on  faW  short  of  this  case. 

Now  see  how  it  stands  on  principle.  This  is  ad- 
mitted as  clear  law :  that  if  there  is  a  contract  and  a 
conveyance  before  the  money  is  paid,  the  vendor  has  a 
lien.  The  same  principle  must  apply  to  the  purchaser. 
If  there  is  a  contract  and  payment  of  purchase-money, 
uid  the  contract  goes  oS,  the  purchaser  must  equally 
have  a  lien  for  the  purchase-money.  The  deposit  is 
made  on  the  fidth  of  the  land,  not  of  personal  security. 
[t  is  idle  to  say,  we  may  sue  at  law ;  that  is  not  the 
lecurity  on  the  &ith  of  which  we  paid  the  money ;  the 
leposit  is  part  of  the  purchase-money,  which  is  paid  for 
ind  on  the  £uth  of  having  the  land,  and  it  must  attach 
ipon  it 

Burgess  v.  Wheate  is  strongly  in  our  fevour.  The 
loctrine  is  there  distinctly  enunciated ;  and  it  was  quoted 
in  Mackreth  v.  Sytnons{a),  without  disapprobation.  It 
is  said  that  Lord  St  Leonards  doubts  the  authority  of 
Burgess  v.  Wheate  {b);  on  the  contrary,  he  expressly 
recognizes  the  lien  of  a  purchaser. 

Then  on  the  point  of  the  Defendant  being  a  mortgagee, 
how  does  that  prejudice  the  case  ?  The  mortgagor  has 
^veii  him  a  power  of  sale ;  he  has  therefore  given  him 
eJI  the  powers  consequent,  and  is  bound  by  the  lien. 

(a)  15  Ves.  345.  (6)  Sugd.  Con.  View,  529. 

VOL.  III.  G   G 


Lbb. 
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1855.  At  any  rate  the  mortgagor  is  bound  in  equity  to  give 

^T'^^^'^        cflfect  to  the  lien. 
Wythes 

0. 

Lbb.  On  the  question  of  delivering  up  the  contract,  they 

cited  OtrilKm  v.  Stone  {a).    They  referred  also  to  Small 
V.  Attwood  (b). 

Mr.  Sehoyn  in  reply. 

As  to  the  delivery  of  the  agreement,  if  they  have  a 
lien,  it  is  immaterial,  they  cannot  want  it ;  if  not,  their 
right  is  at  law,  and  they  must  depend  at  law  on  Ae 
agreement ;  and  how  can  they  ask  us  to  deliver  up  our 
part  of  it?  that  would  be  inconsistent  with  Ounllim  v. 
Stone,  and  be  most  inequitable.  It  would  be  to  give 
them  the  means  of  offence,  and  take  from  us  the  means 
of  defence. 

The  Vice-Chancellor  : 

As  the  conclusion  to  which  I  have  come  is,  that  I 
ought  not  now  to  decide  some,  at  least,  of  the  questions 
raised  by  this  bill,  I  shall  abstain  from  stating  my  opinion 
on  any  of  the  points,  except  so  far  as  may  be  necessary 
to  show  the  grounds  of  my  conclusion.  The  point  most 
discussed,  and  the  most  important,  is  this  abstract  ques- 
tion— suppose  a  person,  absolute  beneficial  owner  in  fee 
of  an  estate,  contracts  to  sell  it,  and  tlie  purdiaser  pajrs 
a  deposit  in  part  payment  of  the  purchase^noney,  and 
by  reason  of  the  vendor  being  unable  to  make  a  title, 
or  from  any  other  reason,  not  being  misconduct  on 
either  side,  the  contract  goes  off  and  cannot  be  com- 
pleted; has  the  purchaser  a  lien  on  the  estate  for  hit 
deposit  ?  That  is  the  most  important  question.  If  there 
18  a  right  of  lien,  as  that  is  a  right  in  equity,  it  follows 
that  it  must  be  capable  of  being  enforced  by  bill. 

(fl)  14  Ves.  128.         (6)  Younge,  407;  6  CI.  &  Fio.  «32. 
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Now  tliat  question  I  have  looked  at  in  three  diffeitnt  1855. 


Wtthks 


points  of  view: — 1.  With  reference  to  natural  justicei 
irrespectively  of  any  specific  rule  of  law ;  and  it  does  'p 

appear  to  me  that  it  is  consistent  with  natural  justice^  I^bb* 

that  if  a  purchaser,  on  the  faith  of  the  contract  being 
completed  and  the  estate  becoming  his,  has  advanced  ^ 

money  in  payment  or  part  payment  for  the  purchase,  he 
has  advanced  it  under  circumstances  which  entitle  him 
to  say,  "If  you  cannot  complete,  not  only  are  you  bound 
to  give  me  back  my  money,  but  I  have  a  right  to  a  lien 
on  the  estate.** 

2.  With  reference  to  the  general  law  of  this  Court,  I 
do  not  mean  with  reference  to  decided  cases,  but  to  the 
general  law  and  principles  of  this  Court.  This  is  clear, 
that  the  vendor,  if  he  has  parted  with  the  estate  to  the 
purchaser  before  he  has  got  his  money,  has  a  lien  for  it 
on  the  estate ;  that  is  unquestionable.  Now,  does  the 
Tight  of  the  purchaser,  if  the  contract  goes  off,  stand  in 
])rinciple  on  the  same  footing  as  that  of  the  vendor  ? 
The  only  distinction  that  occurs  to  me  is  this: — the 
vendor  when  he  contracts  to  sell  his  estate  is  owner,  he 
lias  the  estate  in  his  own  possession,  at  least  under  his 
own  control,  and  when  he  contracts  to  sell,  his  right  is 
to  say,  "  I  will  convey  the  estate  when  the  purchase- 
money  is  paid,  but  till  that  is  done  I  will  not  convey 
it ;"  that  right  creates  a  lien  of  itself,  very  analogous  to 
the  common  law  lien ;  and  that  lien,  which  exists  before 
conveyance,  still  continues ;  it  is  not  a  new,  but  the  same 
lien.  But  with  regard  to  the  purchaser,  he  has  not  the 
estate  in  his  possession,  and  his  lien  is  not  in  its  origin 
the  same  sort  of  lien  as  that  of  the  vendor.  But  when  a 
contract  is  made,  and  then  goes  off,  it  appears  to  me, 
that,  in  principle  and  justice,  the  equity  of  the  pur- 
chaser to  a  lien  on  the  estate  ought  to  stand  on  as  good 

qq2 
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1855.  a  footing  as  the  lien  of  the  vendor  after  conveyance.     A 

^T^^^        difficulty  has  been  suggested,  that  with  regard  to  a  vendor, 

I,,  by  taking  an  additional  security  for  the  purchase-money, 

Lee.  as  a  general  rule,  he  loses  his  right  to  his  lien,  and  a 

purchaser  does  not.      The  ground  of  the  distinction  I 

^  am  at  a  loss  to  understand.     But  however  that  may  be, 

it  appears  to  me  that,  on  the  principles  of  equity  and 

justice,  the  purchaser,  when  the  contract  goes  off,  has  a 

lien. 

Then  the  third  point  of  view  is  with  reference  to  the 
authorities ;  and  it  appears  to  me,  that  they  are  in  favour 
of  the  lien.  Besides  some  two  or  three  dicta  which  have 
been  referred  to,  the  leaning  of  which  is  to  some  extent 
to  support  the  doctrine  of  lien,  we  have  in  Burgess  v. 
WheaiCy  a  clear  enunciation  of  the  proposition,  that  such 
an  equity  does  exist  In  that  case  Sir  Thomas  Clarke 
said,  "  Where  conveyance  is  made  prematurely,  before 
money  paid,  the  money  is  considered  as  a  lien  on  that 
estate  in  the  hands  of  the  vendee.  So,  where  money  was 
paid  prematurely,  the  money  would  be  considered  as  a 
lien  on  the  estate  in  the  hands  of  the  vendor  for  the  per- 
sonal representatives  of  the  purchaser."  He  supposes 
the  case  of  the  purchaser  having  died  before  conveyance. 
In  Mackreth  v.  SymonSy  Lord  Eldon,  referring  to  that 
dictum  (it  is  true  for  the  purpose  of  determining  the 
question  of  a  vendor's  lien),  quotes  the  whole  passage. 
Now,  if  Lord  Eldon  had  felt  any  doubt  about  the  lien  of 
a  purchaser,  he  would,  when  he  quoted  the  judgment  of 
Sir  Thomas  Clarke,  have  confined  himself  to  quoting 
that  part  which  speaks  of  the  vendor's  lien.  Then,  again, 
in  the  Vendors  and  Purchasers,  Lord  St  Leonards  ex- 
presses in  one  passage  (a)  a  clear  opinion  that  the  lien 
exists  in  favour  of  a  purchaser,  if  the  vendor  cannot 
(a)  2  Sugd.  Vend.  &  Purch.  857  (lllh  Ed.) 
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make  a  title.     In  the  other  passage  relied  on  by  the  De-  1855. 

fendanfs  Counsel  (a)  he  does  not  contradict  that  opinion, 
but  only  expresses  a  doubt  whether,  if  the  purchaser 
died  before  conveyance  without  an  heir,  the  contract  not 
having  gone  off  for  want  of  title  in  the  vendor,  the  legal 
personal  representatives  of  the  purchaser  could  reclaim 
the  purchase-money  which  had  been  duly  paid. 

These  being  the  authorities  in  favour  of  the  purchaser's 
lien,  on  the  other  hand  no  case  is  produced  in  which  tlie 
particular  point  has  been  determined  or  even  directly 
raised.  Counsel  on  both  sides  agree  that  no  such  case 
can  be  found ;  and  it  is  extraordinary,  considering  the 
number  of  instances  in  which  the  question  might  have 
arisen,  that  there  is  no  single  case  in  which  any  such 
claim  has  ever  been  even  attempted  by  a  purchaser. 
There  have  been  a  few  cases  in  which  the  purchaser  has 
applied  for  the  return  of  his  deposit ;  but  in  those  cases 
there  has  not  been  even  a  suggestion  that  he  was  entitled 
to  a  lien.  This  state  of  things  is  embarrassing ;  and  I 
should  feel  much  pressed  by  the  absence  of  any  such 
cases,  if  I  could  see  that  maintaining  such  a  lien  could 
be  attended  with  danger  or  inconvenience.  But  I  do  not 
see  any  inconvenience  in  establishing  the  rule ;  I  do  not 
see  any  hardship  in  it  It  is  true,  that  in  some  cases  the 
Court  has  refused  to  order  the  deposit  to  be  returned ; 
but  those  have  all  been  cases  in  which  the  bill  was  for 
other  purposes,  and  the  return  of  the  deposit  was  col- 
lateral. I  do  not  see  what  mischief  could  result  from 
entertaining  a  bill  for  the  single  purpose  of  establishing 
the  right  to  a  lien  for  the  deposit ;  and,  if  it  were  necessary 
for  me  now  to  determine  the  question  of  the  right  to  a 
lien,  I  should  feel  great  difficulty  in  getting  over  the 
authorities  on  the  subject,  the  dictum  in  Burgess  v. 
(a)  I  Sugd.  Vend.  &  Purch.  337  (11th  Ed.) 
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1855.  Wheate,  the  observations  of  Lord  EULon  in  Madkreik  v. 

Symons,  and  the  opinion  of  Lord  St.  Leonards,  espe- 
cially as  I  think  natural  justice  is  strongly  in  &your  of 
the  doctrine. 

But  this  case  has  peculiar  circumstances  attending  it 
Let  me  suppose  that  I  ought  to  decide  in  &TOur  of  the 
purchaser's  lien,  when  the  vendor  is  owner  in  fee,  and  the 
purchaser  having  paid  the  purchase-money,  or  part  of  it, 
the  contract  goes  off.  But  the  circumstances  here  are,  that 
the  vendor  is  not  the  absolute  beneficial  owner ;  but  only 
a  mortgagee  with  a  power  of  sale,  and  selling  under  that 
power.  Now  it  would  not  follow  that  the  same  right  of 
lien  in  such  a  case  must  exist  against  the  mortgagor.  It 
would  be  a  very  different  thing  to  determine  in  that  state 
of  things,  that  the  right  of  lien  exists  against  the  mort- 
gagor ;  especially  as  the  bill  alleges  that  the  reason  ^y 
the  contract  cannot  be  completed  is,  that  the  mcnrtgagee 
can  only  sell  imder  circumstances  not  justifying  a  sale 
with  reference  to  the  interest  of  the  mortgagor,  and  that 
if  the  sale  was  completed  the  mortgagee  would  be  liable 
to  the  mortgagor.  In  the  face  of  that  allegation  it  is 
impossible  to  come  to  the  conclusion  that  such  a  lien  as 
that  alleged  must  subsist;  but  then  it  is  urged  that  if  the 
vendor  is  only  a  mortgagee,  he  has,  as  such,  an  interest, 
and  that  to  the  extent  of  that  interest  the  lien  would 
aflfect  him ;  and  there  is  certainly  a  ground  of  equity  for 
that;  for  though  that  which  was  the  subject  of  sale  was 
the  fee  simple,  there  is  great  justice  in  saying,  if  the 
vendor  is  entitled  to  some  lesser  interest,  to  the  extent 
of  that  interest,  the  purchaser  is  entitled  to  the  lien.  But 
then  the  Defendant  is  not  merely  mortgagee,  he  is  mort- 
gagee in  trust  for  others ;  supposing  then  you  could  have 
a  lien  against  him  as  mortgagee  simply,  does  it  follow 
that  you  have  that  right  of  lien  against  the  cestuis  que 
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tmst  ftw  whom  he  is  trustee  ?    No  doubt  the  eircum*  IS55, 

stances  might  be  such  as  to  entitle  you  to  such  a  claim 
of  lien ;  no  doubt  the  parties  to  the  contract  are  the  only 
proper  parties  to  the  suit ;  but  still  the  Court  will  not  on 
a  bill  between  two  parties,  make  a  decree  haying  the 
eflfect  c{  afl^tmg  the  interests  of  other  parties  not  before 
the  Court  In  such  a  case  the  Court  will  not  interfere, 
but  will  leave  the  parties  to  their  remedies  at  law.  Now. 
on  that  question,  I  am  not  in  a  con(fition  upon  this  biD 
and  demurrer  to  determine  how  far  a  decree  would  have 
the  effect  of  affecting  other  persons ;  it  may  be  that  they 
ought  to  be  bound,  although  not  necessary  or  proper 
parties ;  I  am  not  in  a  condition  on  demurrer  to  deter- 
mine that. 

Then  another  ground  is  laid  in  the  bill  besides  the 
deposit  It  is  alleged  that  after  the  contract,  and  at  the 
request  of  the  vendor,  the  purchaser  advanced  money  to 
pay  interest  on  mortgages  and  insurances  and  other  ex- 
penses for  the  benefit  of  the  estate ;  those,  it  is  urged, 
constitute  also  an  equity  for  a  lien  ;  and  it  may  perhaps 
be  said  that  they  stand  on  a  better  footing  as  to  lien  than 
the  deposit  Again,  part  of  the  prayer  is  for  delivery  up 
of  the  contract  In  many  cases  that  is  an  important  part 
of  the  relief  prayed :  it  was  so  in  Gwillim  v.  Stone.  In 
this  case,  the  question  may  perhaps  have  been  thrown 
in,  not  as  being  very  material,  but  just  to  make  out 
something  of  an  equity ;  but  it  may  be  a  matter  of  very 
great  importance,  and  unless  I  can  come  to  the  clear 
conclusion  that  I  could  not  give  that  relief,  I  must  over- 
rule this  demurrer. 

I  have  endeavoured,  in  stating  the  grounds  of  the  con- 
clusion that  I  have  come  to,  to  abstain  as  much  as  pos- 
sible from  expressing  any  opinion  which  can  operate  at 
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1855.  the  hearing  of  the  cause.  There  is,  however,  one  other 
point  It  will  not  be  disputed  that  where  the  purchaser 
has  paid  his  deposit  he  is  entitled  to  have  it  back,  and  I 
asked  Mr.  Selwyn  why  his  client  did  not  pay  the  money. 
The  answer  that  he  gives  for  not  paying  it  is  satisfiurtory. 
He  says,  that,  by  the  terms  of  the  contract,  if  the  purchaser 
does  not  perform  his  part  of  the  agreement  he  is  entitled 
.to  determine  it;  he  is  to  be  at  liberty  to  resell;  and  if 
he  should  not  get  a  purchase  as  good,  he  is  entitled  to 
come  upon  the  purchaser  for  the  difierence;  and  then  he 
says,  having  money  of  the  purchaser  in  his  hands,  he 
is  entitled  to  retain  it  till  that  question  is  settled.  Then 
the  observation  on  that  state  of  things  is,  that  there 
are  some  terms  of  the  contract  still  subsisting,  and  to  the 
benefit  of  which  the  vendor  is  entitled.  And  if  tliat  is 
so,  that  term  of  the  contract  is  one  which  I  think  is  more 
properly  cognizable  in  this  Court  than  at  law. 

On  all  these  grounds  I  think  I  ought  to  overrule  the 
demurrer.    If  there  had  been  no  question  about  the  right 
of  the  purchaser  to  recover  his  deposit,  I  should  have  let 
the  costs  follow  the  usual  course.     But,  considering  tl 
question  as  a  very  material  one,  and  one  very  fit  to 
raised,  I  think  justice  requires  that  I  should  overrule  th^t 
demurrer  without  costs. 
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[AZON  LIFE  ASSURANCE  AND  LOAN 


1856: 
1 7th  January. 


'     COMPANY.  mnding.up. 

Contract* 
BLACKBURN'S  CASE.  Contributaries. 


CAIRNS  moved  on  behalf  of  Mr.  Hutchinson,  A  company 
•ibutory,  to  discharge  the  Master's  order  removing  ^|!5or'^Si"^itl 
mas  JBlachbum  from  the  list  of  contributories,  and  of  the  Amazon 

e  his  name  restored.  Life  Assurance 

and  Loan  Com- 
pany and  Sick 

Amazon  Life  Assurance  and  Loan  Company  was  ^®"«fi'  Society, 

'^     ^  and  issued  a 

ionally  registered  on  the  ^6th  of  April,  1853;  and  prospectus  con- 

mpletely  registered  on  the  19th  of  August,  1853.  »istent  with 
sed  of  settlement  was  duly  registered  prior  to  De-  applied  for 
r,  1853.     Previously  to  the  date  of  JBlojchhwrris  shares  in  it,  and 

ition,  the  promoters  of  the  company  had  issued  '^ceive    an 
^  ^  r     J  answer  headed 

pectus  of  the  Amazon  Life  Assurance  and  Loan  Amazon  Life 
my  and    Sick    Benefit    Society,   and    that   pro-  Assurance  and 
s  contained  tables  having  reference  to  the  last^  p^^jy  ^^^ 
med  object     There  was  no  evidence  to  show  that  stating  that,  in 
bum  had  seen  that  prospectus;  but  his  application  ^vu^Ii^^^^pdI-. 
n  a  printed  form,  consistent  with  the  prospectus,  cation,  shares 
the  issue  of  the  prospectus,  and  before  Blackburn  J^®*"®  allotted  to 
►aid  any  money,  the   promoters  oi   the   company  x\^q  deposits, 
Dned  entirely  the   intention  of  including  a  sick  and  a  certifi- 
t  society  in  the  business  of  the  company  (finding,  ^  ^^  Amazon 

was  alleged  on  their  behalf,  that  such  an  object  Life  Assurance 

and  Loan  Com- 
pany was  forwarded  to  him.  He  never  signed  the  deed,  or  did 
any  thing  further.  The  promoters  of  the  Company  had,  since 
issuing  the  prospectus,  changed  the  objects  of  the  Company,  by 
omitting  the  sick  benefit  business ;  but  it  was  not  proved  that  A.  had 
any  other  notice  of  the  change  than  by  the  letters  and  certificate  of 
shares : — Held,  that  there  was  no  binding  contract,  and  A.  was  not 
a  contributory. 
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1856.  could  not  come  under  the  Joint  Stock  Compames  Regis- 


Blackburn's 


tration  Acts) ;  but  there  was  no  evidence  to  show  that 
Case.  JBlackbum  was  informed  of  this  change,  otherwise  than 

by  the  documents  which  will  be  set  forth.   The  company 
proved  entirely  abortive. 

Mr.  BlackburrCs  application  for  shares  was  dated  the 
18th  October,  1853,  and  was  as  follows: — 

^To  the  Directors  of  the  Amazon  Life  Assurance  and 
Loan  Company  and  Sick  Benefit  Society, 

"  I  request  you  to  allot  me  fifty  shares  in  the  above 
undertaking,  and  I  agree  to  accept  such  shares  or  any 
less  number  that  may  be  allotted  to  me,  and  to  pay  the 
deposit  thereon,  and  to  execute  the  deed  of  setdemen 
when  required. 

**  Dated  this  18th  day  of  October,  185S. 

"  Amos  Blackburn.^ •» 

The  answer  to  this  was  as  follows : — 

'^  The  Amazon  Life  Assurance  and  Loan  Compan; 

"  Capital  100,000/.,  in  shares  of  U  each. 

"  Deposit  5s.  per  share,  to  be  paid  on  allotment 

"  Head  Office,  &a, 
"  London,  20th  October,  1 
"  No.  564.     Shares  50.     12L  lOs. 

"  Sir, 

'^  I  am  directed  to  inform  you  that,  in  co 

pliance  with  your  letter  of  application,  the  directors 

allotted  to  you  fifty  shares  in  this  company,  and  you 

requested  to  pay  the  sum  of  12L  lOs.  within  ten 

firom  the  date  hereof  at  this  oflice,  when  a  receipt  sh 

be  given,  which  will  be  exchanged  for  share 

with  as  little  delay  as  possible." 

Signed  by  R,  G*  Wear,  the  Mana^^ 


CASES    IN    CHANCERY.  411 

This  was  followed  by  a  letter  firom  the   provincial  1856. 

manager,  dated  the  15th  November,  requesting  immediate    ^  "^^'""^^  , 
payment  Caie. 

Mr.  Blackburn  paid  shortly  afterwards,  and  on  the 
17th  December  the  provincial  manager  forwarded  to 
Mr.  Slackbum  a  share  certificate  for  fifty  shares,  in  a 
letter  couched  thus : — 

'*  Amazon  Life  Assurance  Company, 
"  Head  Office,  &c., 

"  December  17th,  1853. 
"  Sir, 

''  Enclosed  I  beg  to  hand  you  share  certifi- 
cate for  fifty  shares  in  this  company,  Nos.  35,928  to 
25,977,  and  shall  thank  you  to  acknowledge  receipt  of 
'Che  same,  and  return  the  receipt 

**  I  am,  &c., 

•*  Robert  T.  Ward.'' 

The  share  certificate  was  in  the  following  form : — 

Amazon  Life  Assurance  and  Loan  Company. 

Capital  100,0001 ;  100,000  shares  of  U  each. 

"^  First  completely  registered  on  the  19th  August,  1853, 

pursuant  to  7  &  8  Vict  c.  1 10. 

"  Nos.  35,928  to  35,977,  both  inclusive. 

**  This  is  to  certify  that  Amos  Blackbumj  of  Under- 
banky  Siam^ldy  Todmorckn,  Yorkshire,  Independent 
Minister,  is  the  profmetor  of  fifty  shares,  Nos.  35,928  to 
35,977  inclusive,  of  the  Amazon  Life  Assurance  and 
Loan  Company,  subject  to  the  regulations  of  the  com- 
pany ;  and  that  to  this  day  there  has  been  paid  up  the 
sum  of  5s,  on  each  of  such  shares.  Given,**  &c.,  and 
signed  by  three  directors. 


€( 


€€ 
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1856.  On  the  6th  January,  1854,  the  provincial  manager 

„  ,      wrote  to  Mr.  Blackburn  to  acknowledire  the  receipt  of 

Blackburns  ,  1  A 

Casb.  ™  certificate ;  but  he  made  no  reply,  and  never  after- 

wards in  any  way  meddled  in  the  company,  either  by 
signing  the  deed  or  otherwise.  It  was  proved,  however, 
that  he  did  receive  the  shares  and  kept  them. 

Mr.  Cairns,  for  the  motion. 

The  question  is,  is  there  a  contract  fixing  Mr.  Slack- 
bum  ?  You  have  his  application,  the  answer  to  it,  and 
his  paying  deposits,  and  no  repudiation.  That  is  an 
acceptance  of  the  ofier,  and  makes  a  complete  contract : 
lie  Yellandia), 

We  say  that  the  application  and  the  answer  alone 
make  a  contract.  If  it  be  said,  as  it  was  before  the 
Master,  that  the  terms  of  the  answer  are  not  in  con- 
formity with  the  ofier  of  Mr.  Blackburn^  because  he 
applied  for  shares  in  the  Amazon  Life  Assurance  and 
Loan  Company  and  Sick  Benefit  Society,  then  we  say 
that  at  any  rate  by  paying  the  deposit  he  cured  that 
defect,  and  made  a  complete  contract.  It  will  be  argued 
that  he  was  misled  by  the  prospectus,  but  there  is  no 
proof  the  prospectus  was  ever  circulated,  or  that  he  ever 
saw  or  proceeded  upon  it  The  Master  fiirther  proceeds 
also  on  general  fraud  in  the  managers.  Of  this  there  is 
no  proof.  But  if  there  had  been,  that  cannot  be  a 
ground  for  striking  one  ofi*  the  list  while  others  are  put 
on.  More,  the  fi^ud  must  emanate  from  the  other  co- 
partners: Sharpens  Case(b),  Parbury's  Case{c),  Lard 
Mansfield's  Case{d), 


(a)  16  Jur.  509.  (d)  Id.  58,  ahd  2  M*N.  & 

(6)  I.  R.  49.  Gord.  57. 

(c)  3  De  G.  &  Sm.  43. 
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Mr.  Selwyn,  for  Mr.  Blackburn.  1856. 

There  never  was  any  binding  contract      In   these    Blackburn*s 
cases,  until  there  is  a  deed  (and  here  there  was  none),  Case. 

the  terms  of  partnership  are  fixed  only  by  the  prospectus ; 
there  was  nothing  else  on  which  the  contract  could  be 
based.  The  contract  was  therefore  on  the  prospectus ; 
it  was  for  shares  in  the  company  there  described  that  he 
applied.  Now  that  is  not  the  company  which  is  being 
wound  up.  Mr.  BlackburrCs  application  might  be  based 
on  the  very  existence  of  the  sick  department,  which 
appears  in  the  first  prospectus,  and  he  might  have  no 
intention  of  entering  into  a  company  not  embracing  that 
business. 

I  agree  that  if  A.  ofiers  a  contract,  and  B.  replies  he 
will  accept  it  with  a  modification,  and  A.  accepts  the 
modification,  he  is  bound.  But  there  must  be  a  clear 
expression  of  what  the  modification  is.  Here  the  answer 
of  the  company  does  not  point  out  any  modification ;  it 
still  represents  the  company  to  be  what  it  was,  whereas 
it  was  not  the  same  company. 

There  is  nothing  to  call  the  attention  to  the  fact  that 
the  company  contemplated  a  totally  different  business. 
Very  great  alterations  were  made,  of  which  the  com- 
pany's letter  gives  Blackburn  no  notice.  It  is  impos- 
sible to  say  he  could  collect  fi'om  the  mere  omission  in 
the  title  a  total  change  of  business ;  and  it  is  not  proved 
that  he  had  any  other  notice ;  if  he  had,  it  is  for  the 
parties  now  moving  to  prove  it 

Roxburgh,  for  the  official  manager,  took  no  part  in 
the  argument  He  referred  the  Court  to  a  report  of  the 
official  manager,  referred  to  by  the  Master  in  his  judg- 
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1856.  menty  and  proposed  to  read  it;  but  the  Vice-CbanoeDor 

1)  ,  thoiurht  the  official  mana^^er  ought  not  to  interfere. 

Blackburns  ^*  -o         © 


Case. 


Mr.  CaimSy  in  reply. 

The  other   side  assume  that   Mr.  BlachJbum  could 
only  have   obtained   information  from  the   prospectus. 
He  could  have  obtained  it  from  the  Registry  Office. 
Why  did  he  not  go  there  and  see  the  deed?    When 
Mr.  Blackburn  got  the  answer,  he  must  have  observed 
that  the  name  of  the  company  was  changed.     Why  did 
he  not  inquire  further  ?    As  to  the  prospectus,  there  is 
no  evidence  that  Mr.  Slackbum  ever  saw  it;  and  it 
cannot  be  assumed  that  it  was  generally  circulated,  be- 
cause, as  it  was  not  in  conformity  with  the  objects  of  the 
company  registered,  that  would  have  been  against  thi 
10  &  11  Vict.  c.  78.     It  is  for  Blackburn,  who  kno 
the  &cts,  to  show  on  what  he  grounded  his  applicatio 
Why  has  he  not  given  evidence  ?   He  could  have  told 
once  which  way  it  was. 

But  suppose  he  had  seen  the  prospectus.   Did  not 
company's  letter  apprise  him  of  the  different  character 
the  company  ?    The  name,  which  we  both  say  is  of 
essence  of  the  thing,  was  changed.     He  must  have 
that  the  reply  of  the  company  ofiered  him  shares  in  a 

company  for  a  different  purpose.  At  the  time  the  depo  ^^^aiit 
was  paid,  the  deed  was  enrolled.  Why  did  not  Bla^  ^  A- 
bum  go  and  look  at  it  ?  he  would  then  have  seen  wK  ^  nt 
the  company  was. 

The  Vice-Chancellor  : 

There  have  been  some  observations  in  the  argum^  ^r^te 
in  this  case,  relating  to  the  question  on  whom  the  o^r»  vs 
lies,  to  prove  that  a  person  is  Uable  or  not  liable  ^u^   * 


CASES    IN    CHANCERY.  415 

Mitributory.    When  the  ord^  to  wind  up  is  o^dey  it  is  1856. 

le  duty  of  the  official  manager  to  state  to  the  Master  who    „ 

e  prima  racie  the  persons  to  be  put  on  the  hst  as  con-         Cask. 

ibutories.     When  a  person  is  so  put  on  the  list,  he  may 

lallenge  it ;  and  when  he  does  so^  the  onus  lies,  not  on 

m  to  show  that  he  ought  not  to  be  there,  but  on  the 

Bcial  manager  to  diow  that  he  ought     The  official 

anager  must  show  grounds  why  he  should  be  fixed* 

ow  Mr.  BlachJmm  was  put  on  the  list  as  a  contributory 

one  of  the  classes;  he  challenges  that  list;  and  the 

Beial  manager  must  show  that  he  ought  to  remain  on 

The  manner  in  which  the  case  was  presented  to  the 

!aster  is  this : — it  i^pears  first  that  Blackburn  wrote 

r  fifty  shares — [His  Honor  referred  to  the  letter,  see 

410] ;  that  application  was  a  printed  form  filled  up  by 
'iacUmnu  Now  I  cannot  suppose  that  that  printed  form 
18  prepared  by  Blackburn^  or  by  anybody,  except  the 
arsons  who  were  promoters  of  the  company;  and  this 
rm  represents  that  the  company  of  which  they  were  pro- 
oters  was  a  life  assurance  company,  a  loan  ccHnpany,  and 
sick  benefit  society.  That  application  being  made,  an 
iflwer  was  returned  to  it — [His  Honor  referred  to  the 
iCond  letter,  p.  410] ;  and  at  some  period  shortly  after- 
ards  the  money  was  paid  by  Blackburn.  On  the  17th 
December  a  share  certificate  was  sent  to  him,  and  that  was 
ititledas  follows — [His  Honor  referred  to  the  third  letter, 

411].  That  is  the  way  in  which  the  case  was  fMre- 
inted  to  the  Master.  But  besides,  there  came  into  the 
lads  of  the  official  manager  certain  papers  relating  to 
le  company,  and  among  them  were  two  prospectuses, 
le  of  which  I  throw  out  of  consideration,  because  it  is 
ear  it  was  not  issued  till  after  these  matters  had  taken 
ace.  The  other  is  a  prospectus  produced  on  the  exa- 
ination  of  the  official  manager,  which  had  come  into 
is  bands.    It  is  unnecessary  to  go  the  length  of  as- 
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1856.  suming  that  Blackburn  actually  saw  that  prospectus, 

-.  ^^^"^^        though  I  should  say  it  is  probable  that  he  did  see  it 
Blackburn  s  ^  ,  ,        i  .11 

Casb.  At  any  rate,  it  is  clear  that  the  communication  that  he 

made  to  the  promoters  was  with  reference  to  what  was 
put  forth  to  the  public  in  that  prospectus ;  that  he  was 
informed  at  any  rate  that  some  persons  were  promoting 
the  establishment  of  a  company  which  was  to  be  an  in- 
surance company,  a  loan  company,  and  a  sick  benefit 
society.  Without  then  assuming  that  the  sole  or  even  a 
principal  motive  of  JBlackbum  was  the  particular  portion 
of  the  intended  business  which  related  to  a  sick  benefit 
society,  I  am  justified  in  going  thus  &r,  that  he  knew 
there  was  such  a  company,  to  consist  in  part  of  a  sick 
benefit  society,  in  process  of  formation,  and  that  th 
persons  who  promoted  it  had  issued  printed  forms  fo 
enabling  individuals  to  apply  for  shares  in  thctt  company^ 
and  certainly  the  application  made  by  Blackburn  was  for^ 
shares  in  tkat  company. 


Now  it  is  said  on  the  part  of  those  who  seek  to 
Mr.  Blackburn  on  the  list,  that  though  such  a  prospectwc^^ 
was  issued,  still,  at  a  subsequent  period,  the  persons 
moting  the  company  changed  its  objects ;  that  they  di 
termined  to  leave  out  the  sick  benefit  society,  and  tha^t 
that  was  done  previously  to  the  20th  of  October,  the  da/ 
on  which  the  manager  sent  the  letter  informing  Black- 
bum  that  fifty  shares  were  allotted  to  him*     If  that  were 
so,  it  appears  to  me  that  the  onus  lies  on  the  parties 
insisting  on  putting  Blackburn  on  the  list,  to  show  that 
the  change  was  communicated  to  him.     It  is  said,  that  if 
he  had  looked  at  the  letter  sent  to  him  with  any  care,  he 
must  have  seen  that  there  was  no  longer  the  same  name ; 
that  the  name  of  sick  benefit  society  was  omitted.    Now 
as  to  a  mere  change  of  name,  if  there  were  nothing  moie 
than  that,  if  Blackburn's  defence  rested  only  on  a  change 
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of  name,  the  company  remaining  substantially  the  same,  I  1 S5S. 

should  have  been  very  reluctant  to  allow  him  to  get  off  _  ^^^^ 
on  so  technical  an  objection.  But  it  appears  to  me  that  Cask. 
there  was  much  more  than  a  mere  change  of  name* 
It  is  not  merely  a  question  of  change  of  name,  but  a 
change  of  the  nature  of  the  company,  an  important 
change  in  its  purposes ;  and  without  sa3dng  that  Black" 
him  was  induced  to  take  shares  by  looking  upon  it  as  a 
benefit  society,  it  is  quite  possible  that  that  was  his  in- 
ducement ;  and  I  am  not  to  require  him  to  give  evidence 
to  show  what  led  him  to  desire  to  be  a  member. 

BULckhurn  might,  I  think,  well  be  misled  into  the 
belief  that  there  was  no  change  in  the  nature  of  the 
company,  notwithstanding  the  omission  of  the  words 
'sick  benefit  society;"  that  it  was  still  substantially  the 
company  in  which  he  had  applied  to  be  a  shareholder. 
The  answer  sent  to  him  was  quite  sufficient  to  induce 
lim  to  believe  that  what  was  offered  to  him  was  not 
something  different  firom,  but  was  the  same  thing  for 
vhich  he  had  applied.  He  had  a  right  to  take  it,  and 
flight  well  take  it  for  granted,  that  what  he  had  applied 
x>T9  he  had  obtained. 

But  then  it  is  said  that  the  letter  itself  shows  on  the 
TBCB  of  it  that  the  fifty  shares  offered  to  him  were  shares 
Ln  a  difierent  company.  But  I  think  it  was  the  duty  of 
::liose  who  were  offering  him  a  different  thing,  to  have 
explained  clearly  that  it  was  so. 

I  do  not  say  the  parties  meant  to  deceive ;  but  if  they 
liad  meant  to  do  so,  they  would  have  taken  precisely  the 
course  they  did  take.  Then  there  is  nothing  to  show 
that  Blackburn  knew  when  he  paid   his   deposit  that 

VOL.  III.  H  H 
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1856.  the  company  was  for  a  different  purpose ;  and  it  appears 

„  ^^^"^^^        to  me  that,  under  all  these  circumstances,  the  Master 
Blackburn  8 

Case.  ^^^  I'^ght,  and  that  Mr.  Blackburn's  name  ought  not  to 

be  retained  on  the  list 

The  motion  was  therefore  refused ;  but  as  it  appeared 
that  the  decision  governed  a  class  of  cases,  so  that  it  was 
for  the  benefit  of  the  company  that  the  appeal  should 
have  been  presented,  the  Appellant  was  ordered  to  pay 
the  costs  of  the  Respondent,  and  to  have  them  over  out 
of  the  estate. 


Note. -The  case  of  ^twood  v.  Small  (6  CI.  &  Fin.  Mfc 
which  was  not  cited,  appears  to  have  considerable  bearing 
this  case,  with  reference  in  particular  to  the  means  afford 
of  information  by  the  registry  of  the  deed.     The  judgment 
that  case  being  partly  grounded  on  the  circumstance  that  ■ 
state  of  the  property  contracted  to  be  bought,  misrepresea. 
tion  of  which  was  the  alleged  fraud,  was  capable  of  be  3 
ascertained  by  documents  and  other  means,  which  were  ac 
sible  to  the  purchaser. 


Dg 
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1856: 
1.5th  January. 

Fokmlary 
Settlement. 
Fraudulent 

JENKYN  V.  VAUGHAN.  Deeds  against 

Creditors, 

1  HIS  was  a  bill  to  set  aside  certain  indentures  of  post-  a  post-nuptial 
nuptial  settlement  made  by  George  Concannen,  as  being  settlement  was 
fraudulent  and  void  against  creditors.  person  indebted 

considerably  at 

The  biU  was  filed  by  simple  contract  creditors  of  Con-^  *^®  *'"™®  \  »' 

*  was  not  clear 

cannen  against  the  executrix  of  his  will ;  against  the  sole  that  all  those 

acting  trustee  of  one  of  the  deeds ;  and  against  the  widow;  debts  were 

the  latter  being  the  real  and  substantial  Defendant  ^^^^  ^y^^  ^jjl 

was  filed  by  a 

In  1834  Concannen  had  insured  his  life  for  1,000/.;  in  subsequent 

creditor  to  set 
1833  for  800/. ;  and  in  1832  for  300/.  aside  the 

deed : — Held^ 

In  1834  he  assigned  the  800/.  policy  to  Gillson  for  quent  creditor 

securing  an  advance.  may  file  a  bill 

if  any  of  the 
antecedent 
In  1842  he  assigned  the  three  policies  to  trustees  to  debts  remain 

secure  certain  benefits  to  his  wife,  reserving  to  himself  "nsafiffied,  and 

,      ,  ,  -  ,.  mquiries  were 

an  absolute  power  ot  revocation.  directed. 

Discussion  of 

In  1844  he  made  his  will,  by  which  he  gave  certain  fj^udul  nt"^  ° 

property,  not  including  the  policies,  to  his  wife ;  and  he  deeds  as  against 

gave  his  residue  to  Fanny  Vaughan,  whom  he  made  his  c^ditors  under 
^  .  J       -y       '  jl,g  23  Eliz. 

executrix. 


cap.  5. 


In  1845  he  revoked  the  deed  of  1842,  and  reassigned 
the  policies  to  trustees  (one  of  whom  disclaimed,  leaving 
W,  D,  Lewis,  a  Defendant,  the  sole  trustee)  on  trusts 
for  his  wife,  again  reserving  an  absolute  power  of  revo- 
cation. 

H  H  2 
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1856.  He  kept  the  deed  in  his  own  hands,  and  paid  the 

^^^^  premiums  on  the  policies  during  his  life ;  and  died  in 

vEMKTN  I'll 

V.  185^,  largely  indebted. 


Vauohak. 


The  debts  of  the  Plaintiff  arose  in  1852. 

It  was  admitted  that  at  the  dates  of  the  settlements 
Concannen  was  indebted  in  considerable  amounts,  besides 
the  mortgage  debt  secured  by  the  deed  of  1834;  and 
there  was  one  in  particular  to  a  person  named  JBouverie^ 
the  state  of  which  is  noticed  in  the  judgment  But  on 
the  evidence  it  was  not  clear  whether  all  these  previous 
debts  had  been  liquidated  at  the  dates  of  the  settle- 
ments, or  whether  some  of  them  did  not  still  subsist  at 
the  time  when  the  Plaintiff's  debt  accrued. 

The  principal  question  was,  whether,  under  these  cir- 
cumstances, the  Plaintiff  could  sustain  a  bill  to  set  aside 
the  voluntary  settlements  ? 

Mr.  Baily  and  Mr.  W.  W.  Cooper,  for  the  Plaintiff. 

It  is  clear  that  any  creditor  whose  debt  existed  before 
the  voluntary  settlements  might  file  a  bill  to  set  them 
aside ;  and  it  is  equally  settled  now,  that  if  in  such  a  suit 
a  decree  is  made,  subsequent  creditors  are  let  in  to  take 
the  benefit  of  it.  Wliy  then  should  not  a  subsequent 
creditor,  if  he  has  that  equity,  be  entitled  to  file  him- 
self a  bill  in  support  of  it  ?  The  object  of  the  statute 
of  the  13  Eliz.  cap.  5,  is  to  render  void  deeds  that  are 
made  for  the  purpose  of  fi-audulently  delaying  creditors. 
If  a  settlor  at  the  time  he  makes  the  settlement,  is  in- 
debted to  such  an  extent  that  as  against  those  creditors 
the  deed  would  be  voidable,  and  it  is  not  denied  that  that 
was  the  position  of  Concanjien  when  he  made  the  settle- 
ment, is  not  that  a  fi*aud  against  all  creditors  ?  Assuming 
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here  for  the  argument,  that  all  the  antecedent  debts  have 
been  since  paid,  the  question  upon  the  statute  is  not 
whether  the  claims  of  those  who  could  set  aside  a  fraudu- 
lent deed  have  been  since  satisfied,  but  the  purpose  for 
which  the  deed  was  made.  Was  it  made  with  a  view  to 
defiraud  creditors  ?  Unquestionably  in  this  case  it  was. 
Then  how  can  subsequent  payment  of  the  pre-existing 
creditors  destroy  the  taint  which  the  deed  derived  from  its 
purpose  ?  But  substantially  a  settlor,  who,  having  large 
ddbts,  makes  a  voluntary  settlement,  commits  a  firaud 
against  subsequent  creditors ;  for  he  withdraws  from  his 
assets  that  which,  after  payment  of  his  existing  creditors, 
should  be  the  fund  for  subsequent  creditors.  He  must 
know  that,  if  when  he  has  paid  his  existing  creditors  he 
has,  by  settling  the  rest  of  his  property,  denuded  himself 
of  everything,  he  must  incur  further  debts  without  any 
fund  for  paying  them.  We  say  we  have  therefore  a  right 
to  set  aside  these  deeds,  even  assuming  that  all  the  ante- 
cedent debts  have  been  paid.  But  if  they  have  not,  then, 
a  fortiori,  are  we  entitled ;  because  then  there  are  ante- 
cedent creditors  against  whom  clearly  the  deed  is  void ; 
and,  being  void,  we  have  a  right  to  take  the  benefit  of  that. 
The  evidence  shows  that  there  is  at  least  a  strong  pro- 
bability that  all  the  antecedent  debts  are  not  paid ;  we  are 
at  least  entitled  to  an  inquiry  whether  that  is  so,  if  we 
are  not  entitled  to  an  immediate  decree. 


1856. 


Jenktn 
Vauohak. 


Mr.  Glasse  and  Mr.  Buxton,  for  the  trustee,  took  no 
part  in  the  argmnent. 


Mr.  Dickinson,  for  the  widow. 

There  is  no  case  that  goes  the  length  of  giving  to  a 
subsequent  creditor  the  right  of  filing  a  bill.  I  admit 
that  it  is  now  settled,  that,  if  a  pre-existing  creditor  files 
a  bill  and  sets  the  settlement  aside,  subsequent  creditors 
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185G. 
Jenkyn 

0. 

Vaughan, 


may  come  in;  but  that  is  because,  the  deed  being  set 
aside,  the  subject  matter  of  it  becomes   the   settlor's 
•  assets,  and  the  subsequent  creditors  claim  just  as  they 
would  if  there  was  no  deed.     But  the  intention  of  the 
statute  was  not  to  make  every  deed  void  against  any 
creditors  whenever  they  might  become  so,  but  only  to 
make  a  deed  void  against  existing  creditors.     If  that 
were  not  so,  no  voluntary  settlement  could  ever  be  safe ; 
for  how  can  any  man  ever  be  sure  he  will  not  have 
creditors  ?    The  act  does  not  make  such  deeds  voidable 
at  any  time,  but  void  as  against  existing  creditors.    To 
say  that  it  may  at  any  time  afterwards  be  set  aside  by 
subsequent  creditors,  would  be  to  say  that  it  is  voidable 
at  all  timeSy  which  is  neither  the  language  nor  the  inten- 
tion of  the  statute.    A  settlor  may  have  imputed  to  him 
the  intent  to  delay  his  creditors,  if  he  denudes  himself 
by  a  voluntary  settlement  of  the  fund  for  paying  them, 
and  never  does  pay  them ;  but  if  he  afterwards  pays  them, 
his  very  act  is  evidence  that  he  had  no  purpose  to  delay 
them.    It  must  be  inferred  that  he  knew  he  had  or  would 
have  other  funds,  and  did  not  intend  to  delay  them,  and 
then  the  deed  is  not  within  the  statute.    That  is  this 
case ;  there  is  no  conclusive  evidence,  it  is  true,  that  all 
the  antecedent  debts  have  been  paid,  but  there  is  no 
proof  the  other  way ;  and  it  is  for  the  Plaintifl^  before 
he  has  a  locus  standi,  to  show  that  there  are  antecedent 
creditors  who  could  file  such  a  bill  as  this. 


Mr.  Baily  replied. 

The  following  cases,  most  of  which  were  cited,  bear 
upon  the  question  argued: — 

Twyne's  Case  {a),  Lewhner  v.  Freeman  {b),    Tarback 


(a)  3  Co.  81. 


(6)  Prec.  in  Ch.  106. 
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V.  Marbury  (a),  in  that  case  a  deed  was  held  fraudulent 
as  against  subsequent  creditors;  the  circumstances  of 
fraud  were  that  the  grantor  retained  possession  of  the 
deed,  and  that  he  retained  power  to  mortgage  the  estate, 
Russell  V.  Hammond  (6),  Taylor  v.  Jones  (c),  White  v. 
Sansom{d),  in  this  case  the  Plaintiffs  debt  was  sub- 
sequent, and  the  bill  was  dismissed ;  Lord  Townshend  v. 
Windham  (e),  Cadogan  Y.Kennett{f),  Stephen  v.  Olive {g\ 
Ghray  v.  Matthias  (h),  Lush  v.  Wilkinson  (i),  Kidney  v. 
Coussmaker  (k\  in  that  case  Sir  W.  Grant  said,  that 
a  settlement  after  marriage  is  only  void  as  against  credi- 
tors at  the  time;  Battersbee  v.  Farrington{l),  in  this 
case  a  voluntary  settlement  by  a  husband  not  indebted 
at  the  time  was  held  good  against  subsequent  creditor ; 
Richardson  v.  Smallwood{m\  this  was  a  case  of  bill 
by  a  creditor,  become  so  after  the  deed,  by  a  breach  of 
a  covenant  entered  into  previous  to  the  deed.  Shears 
V.  Rogers  {n),  Toumsend  v.  WestUicott  {o)y  Norcutt  v. 
Dodd{p)y  Ede  v.  Knowles{q),  Sarff  v.  Soulby(r),  in 
that  case  the  bill  was  dismissed;  Smith  v.  Hurst  {s),  Pen- 
hall  V.  Elwin  {t). 


1856. 
Jemktn 

V, 

Vauohak. 


The  Vice-Chancellor  : — 
The  first  question  is,  whether,  in  the  case  of  a  volun- 


(a)  2  Vern.  510. 
(6)  1  Atk.  IS. 
(c)  2  Atk.  600. 
((2)  3  Atk.  410. 
{e)  2  Ves.  sen.  2. 
(/)  Cowp.  432. 
(g)  2  Br.  C.  C.  90. 
{h)  5  Ves.  286. 
(f)   5  Ves.  384. 
Ik)  12  Ves.  136. 
(/)  1  Swanst.  106. 


(m)  Jac.  552. 

(n)  3  Barn.  &  Add.  363. 

(o)  2  Beav.  340,  and  4 
Beav.  58. 

(p)  Cr.  &  Phill.  100. 

\q)  2  Y.&C0II.C.C.I72. 

(r)  16  Sim.  481,  and  1 
M»N.  &  Gord.  364. 

(s)  10  Hare,  30. 

(<)  1  Sm.  h  Gif.  258. 
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tary  settlementy  a  creditor,  whose  debt  accrued  subse- 
quently to  the  execution  of  the  deed,  can  file  a  bill  for 
the  purpose  of  setting  it  aside.  Now  it  is  not  in  dispute 
that  a  subsequent  creditor  is  entitled  to  participate,  if 
the  instrument  is  set  aside  by  any  creditor;  and  I  am 
not  aware  that  in  that  case  there  is  any  distinction 
between  the  two  classes  of  creditors,  those  who  were  so 
before,  and  those  who  became  so  after  the  deed.  I 
believe  they  all  participate  pro  rat4.  It  is  clear  there- 
fore that  a  subsequent  creditor  has  an  equity  to  some 
extent,  viz.,  a  right  to  participate  in  the  division  of  the 
property  if  the  settlement  is  set  aside. 


Prim&  fiicie  then,  if  a  subsequent  creditor  has  an 
equity,  one  would  suppose  there  could  be  no  reason  to 
prevent  him  from  filing  a  bill  to  enforce  it ;  it  is  indeed 
possible  that  there  may  be  cases  where  a  person  who 
has  an  equity  to  participate  has  not  the  right  to  file  a 
bill ;  but,  prim&  &cie,  when  a  party  has  an  equity,  he 
may  file  a  bill  to  enforce  it 


Now  the  statute  of  13  Eliz.  cap.  5,  which  is  referred 
to  in  this  case,  avoids  deeds  which  are  made  with 
intent  to  defiraud  or  delay  creditors.  The  instrument 
must  be  made  with  the  intent  to  defraud  creditors. 
Now,  no  doubt  an  instrument  may  be  executed  for  the 
purpose  of  defrauding  subsequent  creditors ;  and,  with 
regard  to  creditors  being  so  at  the  time,  it  is  established 
that  it  is  not  necessary  to  show  from  anything  actually 
said  or  done  by  the  party,  that  he  had  the  express 
design  by  the  deed  to  defeat  creditors ;  but  if  he  includes 
in  it  property  to  such  an  amount  that,  having  regard  to 
the  state  of  his  property,  and  to  the  amount  of  his  lia- 
bilities, its  efiect  might  probably  be  to  delay  or  defeat 
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creditors,  if  the  Court  is  satisfied  of  that,  the  deed  is 
within  the  meaning  of  the  statute. 

In  cases  where  a  subsequent  creditor  files  a  bill,  it 
occurs  to  me  that  much  may  depend  on  this  (supposing 
there  is  no  evidence  of  anything  to  show  the  firaudulent 
intention  but  the  £ict  of  the  settlor  being  indebted  to 
some  extent), — whether,  at  the  time  of  filing  the  bill,  any 
of  the  debts  remain  due  which  were  due  when  the  deed 
was  executed.  In  such  a  case,  as  any  of  the  prior  cre- 
ditors might  file  a  bill,  it  appears  to  me  that  a  subsequent 
creditor  might  do  so  too ;  but  if  at  the  time  of  filing  the 
bill  no  debt  due  at  the  execution  of  the  deed  remains 
due,  the  distinction  may  be  that  then  a  subsequent  cre- 
ditor could  not  file  a  bill,  unless  there  were  some  other 
ground  than  the  settlor  being  indebted  at  the  date  of  the 
deed  to  infer  an  intention  to  defiraud  creditors.  How- 
ever, I  do  not  find  any  such  rule  laid  down,  and  I  shall 
not  take  upon  myself  to  lay  it  down  positively.  But  if  a 
subsequent  creditor  files  a  bill,  and  you  can  show  that 
the  person  who  executed  the  deed,  though  indebted  at 
the  time  he  made  it,  has  since  paid  every  debt,  it  is  very 
difficult  to  say  that  he  executed  the  settlement  with  an 
intention  to  defeat  or  delay  creditors,  since  his  subse- 
quent payment  shows  that  he  had  not  such  an  intention. 
But  it  appears  to  me,  in  the  absence  of  authority  to  the 
contrary,  that  a  subsequent  creditor  may  file  a  bill,  if 
any  debt  due  at  the  date  of  the  deed  remains  due  at  the 
time  of  filing  the  bill. 


1806. 


Jbnkyn 
Vauohan. 


When  we  look  at  the  authorities,  we  find  that  in  two 
or  three  cases,  where  the  question  has  been  raised  as  to 
the  PlaintifTs  right  to  file  a  bill,  being  a  subsequent 
creditor,  and  debts  antecedent  have  been  shown  still  to 
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subsist,  the  Court,  having  its  attention  drawn  to  that,  has 
made  a  decree  in  favour  of  the  creditor. 

In  this  case  I  find  sufficient  prim&  fiu:ie  evidence  to 
lead  me  to  the  conclusion  that  something  still  remains 
due  in  respect  of  the  debts  which  existed  at  the  date  of 
the  deed;  there  is  sufficient  prim&  &cie  evidence  to 
justify  me  in  directing  an  inquiry. 

I  put  aside  the  mortgage  debt  secured  on  the  policies 
of  insurance.  The  policies/  so  far  as  the  mortgage  debt 
extended,  were  the  property  of  the  mortgagee ;  and  what 
was  retained  and  settled  was  only  that  which  remained 
after  satisfaction  of  the  mortgage  debt ;  I  put  that  aside. 

But,  as  to  the  debt  to  Bouveriey  there  is  sufficient 
evidence  to  induce  me  to  direct  an  inquiry.  The  evi- 
dence on  that  debt  goes  to  this, — that  to  the  best  of  the 
knowledge  and  belief  of  the  witness  the  debt  consists  of"^ 
a  balance  of  monies  advanced  by  Bauverie  to  Cbncajui^iij^e^ 
some  part  of  which  at  least  was  antecedent  to  the  date  oi 
the  settlement 


It  appears  to  me  that  that  justifies  inquiry ;  and 
are  besides  various  claims,  which  may  turn  out  to  es 
blish  debts  due  at  the  date  of  the  deed  remaining  unpai 

But,  in  addition  to  the  circumstances  arising  out  of  th 
debt  and  the  claims,  it  appears  that  the  property  whii 
Concannen  left  is  extremely  trivial ;  and  at  his  death 
is  proved  that  he  was  indebted  to  the  extent  of 
thousands ;  so  that  it  is  not  unnatural  to  suppose 
there  are  still  debts  unsatisfied  which  were  due  at 
date  of  the  deed. 
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As  to  the  intention  to  delay  creditors,  it  is  not  imma- 
terial that  both  deeds  are  made  with  general  powers 
of  revocation,  which  enabled  the  settlor  to  deal  with  the 
property,  and  that  he  retained  possession  of  the  deeds 
till  the  time  of  his  death ;  and  it  does  not  appear  that 
any  notice  was  given  to  any  of  the  insurance  offices. 
All  these  circumstances  are  not,  it  is  true,  conclusive  of 
fraudulent  intention ;  but  they  have  an  important  bearing 
on  the  question  of  fraudulent  or  improper  design. 


1856. 


Jenktn 
Vauohak. 


I  think,  therefore,  that  I  ought  to  direct  inquiries, 
which  will  be  in  the  usual  form,  the  form  adopted  in  the 
cases  cited. 
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16th  and  17th 

January. 

Lien.  HOLROYD  v.  GRIFFITHS. 


A.t  being  in-  MeSSRS.  Dickens  and  Holroyd,  some  time  in  1840, 
m'^'tv  ofa*  entered  into  contracts  in  India  for  the  purchase  of  certain 
cargo,  and  boxes  of  indigo  for  a  sum  between  60,000Z.  and  61,000/. 

having  entered    p^^j.^  ^^  p^^j  j  jjy  \^\\\^^  which  were  duly  honored,  and  upon 

into  a  contract  m.  ./ 

with  B.  to  let      which  nothing  turned ;  100,000  rupees  remained  to  be 

him  have  half  paid  by  Holroyd,  Holroyd  made  a  sub-agreement  as  to 
to  C  and'  D  ^^®  moiety  with  Mr.  Thomas,  and  it  was  agreed  between 
the  consignees,    them  that  the  100,000  rupees  should  be  paid  by  them 

informing  them,  jointly:  and,  to  carry  this  into  effect,  Thomas  drew  upon 

and  authorizing    „  ,  \    tt  i  i  t  n     /. 

them  to  sell  the  Holroyd,  and  Holroyd  accepted,  two  bills  for  50,000 

cargo  and  carry  rupees  each,  of  which  one  was  to  be  paid  by  Holroyd 

their  separate      *^^  ^^^  ^^  Thomas,      The  indigo  was   consigned   to 

accounts.    The  Griffiths  &  Co.  in  London  for  sale,  accompanied  by  a 

consignees  j^^^gj.  f^^^  Dickens  and  Holroyd,  directing  them  to  sell 

acted  upon  .      .  .  .  ^  ® 

this,  and  made    the  indigo  on  their  joint  account     To  this  letter  was 

advances  to  ^.,  added  a  postscript  by  Holroyd,  informing  Chriffiths  & 

charged  his  in-  ^^'  '^^^  ^^  ^^^  given  over  half  his  venture  to  Thomas, 
terest  in  favor     arid  directing  them  to  carry  to  their  respective  accounts 

ot  ii.  t  ad  ^j^g  profits  of  account  sales  accordindy.  This  letter 
been  agreed  be-  ^  ^  -^ 

tween^.andB.  was   dated   the    16th   March,    1840.      Griffiths  &  Co. 

that  they  should  sold    the    indigo    by  the    end    of    1841,    and  carried 

carffo  by  two  *^^^  "^^  proceeds,  after  deducting  their  charges,  &c.,  as 

bills,  each  to  be  directed,  half  to  Holroyd's  separate  account  and  half 

d**      ^  b"  dki  ^^  Thomas*  separate  account.      Subsequently  Holroyd 

not  pay  his  wrote  to  countermand  his  postscript,  but  not  before  Crri/^ 

bill ;  it  did  not  fi^^  g^  Qq^  treating  the  half  carried  to  Thomas'  separate 
appear  whether  "^  ,     .  ,    .  .  .  ,    ,  .  , 

A.  had  paid  it     account,   had  entered  mto   transactions   with  him  and 

or  not : — Held,   made  him  advances  on  the  faith  of  its  being  his  property ; 

that  A,  had  no 

lien  on  the  proceeds  of  ^.'s  share,  either  as  against  him,  as  against 

C.  and  D,,  or  against  E. 
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and  ThomtUy  acting  on  the  same  assumption,  had  made 
an  equitable  assignment  of  so  much  of  it  as  remained  due 
to  him  from  Ghiffiths  &  Co.  to  Briggs  &  Co.,  other  De- 
fendants. Holroyd  duly  paid  his  bill  for  50,000  rupees; 
Thomas  never  paid  his.  The  bill  was  filed  by  Holroyd 
against  Griffiths  &  Co.,  Thomas,  and  Briggs  &  Co.,  and 
proceeded  on  the  allegation  that  Holroyd  had  paid 
Thomas*  bill  for  50,000  rupees ;  and  it  prayed  a  decla^ 
ration  that  he  had  a  lien  for  it  on  the  proceeds  of 
Thomas'  share  in  the  hands  of  Ghiffiths  &  Co.,  for  the 
purpose  of  making  good  to  the  Plaintiff,  and  indemni- 
fying him  against  all  sums,  losses,  &c.,  incurred  and  to 
be  incurred  by  him  in  respect  of  the  bill  for  50,000 
rupees;  and  that  an  account  might  be  taken  of  such 
losses,  and  that  the  amount  might  be  raised  and  paid  out 
of  the  proceeds  remaining  in  the  hands  of  Griffiths  & 
Co.  The  evidence  showed  that  Thomas*  bill  had  never 
been  presented  to  Holroyd,  and  that  he  had  never  paid 
any  part  of  it,  except  thus  far, — that  the  agents  of  the 
vendors,  long  after  the  bill  became  due,  informing  him 
that  it  was  not  paid,  and  that  they  must  make  ITiomas 
pay,  and,  being  in  want  of  money,  he  gave  them  a  bill 
for  20,000  rupees.  Whether  he  had  ever  paid  that  bill 
or  any  part  of  it  did  not  appear,  nor  did  it  appear  whether 
it  was  given  specifically  in  part  payment  of  the  50,000 
rupees  bill  or  as  a  distinct  accommodation  transaction. 
The  remaining  material  facts  are  noticed  in  the  judg- 
ment. 


1856. 
Holroyd 

V, 

Griffiths* 


Mr.  Swanston  and  Mr.  G.  L.  Russell,  for  the  Plaintifi^ 
ai^ed,  that  the  transaction  between  Holroyd  and  Thomas 
was  a  partnership  transaction,  that  Griffiths  had  due 
notice  of  that  &ct  by  the  letter,  and  that,  notwithstanding 
tbe  postscript,  they  could  not  repudiate  that  notice ;  that 
therefore  they  held  the  proceeds  subject  to  a  partnership 
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Griffiths. 


lien,  and  had  no  right  to  deal  with  it  as  Thamai  sepa- 
rate property. 

Mr.  Baily,  for  Ghriffiths  &  Co. 

Firstly,  there  is  no  evidence  that  the  Plaintiff  has  paid 
anything.  There  is  no  statement  in  the  bill  that  the  bill 
for  20,000  rupees  was  given,  and  it  is  only  on  the  re- 
examination of  the  Plaintiff  that  it  appears ;  but  there  is 
no  proof  whatever  that  it  was  paid.  In  fact  it  is  clear  it 
was  not  paid.  It  got  into  the  Union  Bank  on  the  &ilure 
of  the  vendor's  agents,  and  it  was  bought  for  the  Plaintiff; 
what  he  gave  for  it  he  cannot  recollect,  and  therefore  it 
is  not  shown  that  he  ever  paid  anything  on  Thomai 
bill.  The  allegation  of  the  bill  is  that  he  has  paid ;  the 
evidence  does  not  support  that,  nay,  it  contradicts  it 
The  Plaintiff  must  recover  on  the  case  made  by  his  bill, 
and  he  fails  in  proof  of  it,  and  the  bill  ought  to  be  dis- 
missed on  that  ground. 

Next,  Griffiths  &  Co.,  to  whom  the  consignment  was 
made,  had  express  directions  from  the  Plaintiff  to  transfer 
the  share  of  Thomas  to  his  separate  account  Their 
duty  was  therefore,  as  to  the  net  proceeds,  to  carry  over 
one-fourth  to  Thomas*  accoimt.  They  sold  the  goods 
under  that  authority,  and  under  the  same  authority  they 
did  in  their  books  carry  over  one-fourth  of  the  balance 
to  Thomas*  account  After  that,  if  ever  there  was  lien, 
it  was  gone.  We  obeyed  the  Plaintiffs  order.  After 
that,  Thomas  had  a  legal  right  to  the  money,  and  the 
Plaintiff  can  make  no  ftirther  claim  upon  us.  What  we 
did  was  equivalent  to  placing  the  goods  in  Thomas* 
warehouse,  or  paying  him  actually  the  money.  But  they 
say  we  took  with  notice  of  the  partnership.  The  answer 
is,  the  Plaintiffs  letter  is  positive ;  we  were  to  carry  over 
the  amount  to  the  account  of  Thomas.     If  ever  there  was 
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a  partnership,  the  Plaintiff  himself,  as  £sir  as  we  are  con- 
cerned, severed  it 

Mr.  Pole  with  him. 

The  case  made  by  the  bill  is,  that  the  Plaintiff  and 
Dickens  purchased  on  a  joint  account  certidn  chests  of 
indigo. 
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HOLROTD 

V. 

Griffiths. 


Dickens  was  to  give  bills  for  one-half,  and  the  Plaintiff 
for  the  other  half. 


In  March,  1840,  the  Plaintiff  and  Thomas  agreed  to 
become  partners  in  the  Plaintiffs  half,  and  that  they 
should  jointly  accept  two  bills  for  50,000  rupees  each ; 
that  is  the  case  made  by  the  bill,  viz.,  partnership.  The 
evidence  shows  that  there  was  no  partnership.  The 
postscript  of  the  letter  of  March  proves  that ;  for  it  is 
a  direction  to  carry  the  two  shares  to  the  respective 
separate  accounts ;  that  is  not  an  intimation  to  Griffiths 
&  Co.  that  they  are  to  deal  with  Holroyd  and  Thomas 
as  partners,  it  is  the  very  reverse.  The  evidence  there- 
fore does  not  support  the  bill ;  the  bills  themselves  show 
that  they  are  not  partnership  bills ;  they  are  both  drawn 
by  Thomas  and  accepted  by  Holroyd^  that  is  a  separate 
security,  not  a  partnership  security.  Thomas^  it  is  plain, 
was  not  intended,  but  Holroydy  the  acceptor,  was  in- 
tended, to  be  primarily  liable.  The  acts  of  Holroyd 
himself  show  that  it  was  not  partnership;  he  received 
his  share  in  the  early  part  of  184S;  he  had  no  right  to 
do  that  unless  the  shares  were  separate. 

Next,  the  bill  alleges  and  proceeds  entirely  on  the 
case  that  Holroyd  paid  Thomas^  50,000  rupees  bill. 
The  evidence  shows  no  such  thing.  Now  Holroyd 
could  not  sue  upon  the  bill  unless  he  had  paid  it ;  he 
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does  not  pretend  he  made  any  other  pajmient  than  the 
bill  for  ^,000  rupees,  and  what  he  paid  on  that  he  does 
not  say ;  he  may  have  paid  a  merely  illusory  sum.  Nor 
does  it  appear  that  the  20,000  rupees  bill  was  given  in 
respect  of  the  50,000  rupees  bill ;  the  evidence  in  fact 
only  supports  some  fractional  payment  of  the  20,000 
rupees  bill,  but  not  one  particle  of  the  allegation  in  the 
bill  that  the  50,000  rupees  bill  has  been  paid.  The 
Plaintifi^  therefore,  does  not  show  that  he  is  a  creditor 
in  respect  of  the  50,000  rupees  bill,  or  any  part  of  it, 
and  if  not,  he  can  have  no  lien,  even  if  there  was  other- 
wise a  case  for  lien. 


Next,  as  to  the  case  of  lien,  supposing  the  Plaintiff  has 
any  title  either  as  having  paid,  or  as  being  liable.  The 
postscript  is  an  unconditional  direction  to  transfer  the 
share  of  Thomas  to  his  separate  account  Chriffiths  &  Co. 
did  so  transfer  it,  and  then  dealt  with  Thomas  on  the  faith 
of  its  being  his.  Now  the  bill  for  50,000  rupees  was  due 
in  January,  1841.  At  that  time  the  Plaintiff  must  have 
known  that  the  bill  was  not  paid ;  the  goods  were  not 
sold  till  December,  1841.  Why  did  he  not  in  that 
interval  write  to  stop  the  payment  of  the  money  to 
Thomas?  The  Plaintiff  lefl  us  to  incur  liabilities  on 
the  faith  of  his  direction,  which  we  should  not  have 
incurred  if  he  had  informed  us  of  the  claim  he  now  sets 
up. 


On  the  effect  of  the  postscript  of  the  letter  to  Griffithi 
&  Co.,  and  then  acting  on  it,  he  referred  to  Jones  v. 
Dwyer  (a) ;  Ex  parte  South  (6) ;  Burn  v.  Carvalho  (c). 
These  authorities  show  that  the  order  of  Holroyd  was 
binding  on  us,  and  transferred  the  property  to  ThomaSy 


{a)  15  Ea<it,  21. 
(6)  3  Swanst.  392. 


(c)  4  Myl.  &  Cr.  690. 
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even  without  our  assent;  but  we  did  assent  and  act 
upon  the  order:  Sell  v.  London  and  North  Western 
Railway  Company  (a) ;  Rodick  v.  Gandell  (J). 

Mr.  Glasse  and  Mr.  Cairns  for  Briggs  &  Co. 

If  the  Court  is  of  opinion,  that  Holroyds  claim  fails 
altogether,  then  of  course  the  bill  will  be  dismissed ;  but 
if  the  Court  holds  that  he  has  any  lien  as  against  Tho- 
mas,  then  that  lien  cannot  be  satisfied  without  first  pro- 
viding for  our  claim  as  equitable  assignees  of  Thomas. 
The  bill  is  in  &ct  a  redemption  bill,  and,  in  carrying  it 
into  effect,  the  Court  must  ascertain  the  priorities  between 
us  and  Chriffiths  &  Co.  The  balance  that  we  claim  is 
the  balance  due  firom  Chriffiths  &  Co.  to  Thomas  at  the 
time  of  the  assignment  to  us,  and  the  accounts  between 
Grffiths  and  Thomas,  and  Thomas  and  us,  at  that  time, 
must  be  taken. 

Mr.  Swanston  replied. 

It  is  said  that  the  postscript  of  the  letter  negatives 
partnership.  But  it  is  quite  consistent  with  the  post- 
script that  Holroyd  and  Thomas  were  originally  part- 
ners. It  placed  Griffiths  &  Co.  in  this  position.  They 
knew  it  was  originally  a  partnership.  There  was  a  di- 
rection, it  is  true,  to  separate  the  proceeds ;  but,  knowing 
it  was  a  partnership,  they  should  have  inquired  before 
they  dealt  with  the  proceeds,  as  to  Thomas^  entirely 
separate  property  in  any  part  of  it,  free  from  every  lien. 
As  to  the  nonpayment  of  Thomas*  bill,  Holroyd  has 
paid  at  any  rate  20,000  rupees.  That  entitles  him  at 
least  to  an  account. 


4^ 


1856. 


Holroyd 

V. 

Griffiths. 


(a)  15  Beav.  548. 

VOL.  III. 


(b)  1  De  G.,  M*N.  &  Gord.  763. 
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The  Vice-Chancellor  : 

The  Plaintiff  claims  a  lien  on  money  allied  to  have 
been  received  by  the  Defendants  Griffiths  &  Co.,  being 
the  proceeds  of  Thomas*  share  of  certain  goods ;  and  he 
asks  for  an  account  of  the  transactions  between  'nomas 
and  Chiffiths  &  Co.,  and  to  have  a  lien  upon  the  general 
balance. 


The  circumstances  are  simple  enough.  In  the  eariy 
part  of  1840  the  Plaintiff  Holroyd  entered  with  Dickens 
into  an  adventure  to  purchase  some  indigo,  to  consign  it 
to  Griffiths  &  Co.  for  sale,  and  to  take  the  benefit  of 
the  proceeds  between  them  equally ;  and,  with  regard  to 
Dickens,  he  has  paid  all  that  was  due  firom  him,  and 
received  all  that  was  due  to  him :  so  that  he  may  be  left 
out  of  the  question.  Holroyd  was  entitled  to  the  benefit 
of  one  moiety  of  the  transaction.  On  purchasing  the 
indigo,  Dickens  and  Holroyd  had  given  bills  of  exchange 
to  the  vendors,  and  notice  of  those  bills  was  sent  to 
Chiffiths  &  Co.,  to  whom  the  indigo  was  consigned; 
they  were  to  sell  the  indigo  and  to  satisfy  the  bills  out  of 
the  proceeds. 

There  is  a  letter  addressed  by  Dickens  and  Holroyd 
to  Griffiths  &  Co.,  dated  the  16th  March,  1840.  Now 
the  effect  of  that  letter  is  simply  this : — ^The  indigo  is 
consigned  to  Griffiths  &  Co. ;  they  are  to  sell  it,  to  pay 
the  bills,  and  the  expenses  and  the  charges,  and  to  hold 
the  balance  for  Dickens  and  Holroyd,  with  each  of  vrhom 
Griffiths  &  Co.  had  an  account  But  Holroyd,  being 
entitled  to  one  half,  entered  into  a  contract  with  Thomas, 
by  which  he  gave  to  Thomas  the  benefit  of  one  half  of 
his,  Holroyd! s,  interest,  and  Holroyd  in  a  postscript  to 
the  letter  notifies  that  fact  to  Griffiths  &  Co.     Now,  if  it 
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had  not  been  for  that  postscript,  there  would  have  been 
no  right  in  Griffiths  &  Co.  to  pay  or  carry  to  the  sepa- 
rate account  of  any  of  the  parties  any  part  of  the  balance, 
without  their  joint  direction.  But  the  postscript  is  in 
these  terms  : — "  Dickens  and  self  have  shipped  this  in 
equal  moieties,  and  I  have  allowed  Mr.  Thomas  to  have 
a  half  interest  in  my  half.  You  can  therefore  carry  to 
our  respective  accounts  profits  of  account  sales  accord- 
ingly." What  is  the  effect  of  that  intimation  or  authority 
from  Holroyd  ?  If,  in  pursuance  of  that  direction,  Grif^ 
fiths  &  Co.  had  put  the  amount  of  Thomas^  share  to  his 
credit,  and  had  let  h^n  draw  it  out,  or  had  paid  it  in 
solido  to  him,  it  is  clear  that  they  would  have  been  jus- 
tified in  doing  so,  and  there  could  be  no  claim  against 
them  for  it  by  Holroydj  nor  could  he  have  had  any 
claim  of  lien  against  Thomas.  He  might  have  had  a 
right  of  action  against  Thomas^  but  no  lien,  because 
Thomas  would  have  received  the  money.  Now,  sup- 
posing, after  that  authority  had  been  sent,  Thomas  had 
directed  Chiffiths  &  Co.  to  carry  over  his  share  of  the 
proceeds  to  the  account  of  any  other  merchant  or 
banker,  and  Griffiths  &  Co.  had  done  so,  then  it  is 
clear,  that,  as  regards  Griffiths  &  Co.,  there  could  be 
no  right  in  Holroyd  against  them,  when,  in  pursuance 
of  his  own  authority,  they  had  so  dealt  with  Thomas* 
share.  Would  he  indeed  have  had  any  lien  as  against 
such  other  merchant  or  banker,  or  as  against  Thomas 
himself?  I  think  not;  but,  at  all  events,  it  is  clear  that 
when  Griffiths  &  Co.  acted  on  the  authority  of  Holroyd, 
and  did  what  he  authorized,  it  is  impossible  for  him  to 
be  heard  to  say,  that  that  must  be  all  undone  as  against 
Chiffiths  &  Co.,  and  that  that  very  sum  must  be  applied 
to  satisfy  any  lien  of  his. 
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What  took  place  was  this : — The  authority  was  dated 
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the  16th  March,  1840 ;  it  was  received  hy  Griffiths  &  Co. 
some  time  in  May ;  on  the  14th  of  May  the  bills  accepted 
by  Dickens  and  Holroyd  fell  due ;  and  then  this  is  the 
case  on  which  Holroyd  insists  on  his  claim  to  a  lien : — 
He  was  liable  to  the  vendors  for  one  half  of  the  purchase- 
money,  and  he  would  have  to  pay  100,000  rupees ;  but 
having  agreed  with  Thomas,  that  Thomas  was  to  have 
one  half  of  his  share,  they  arranged  that  Thomas  should 
draw  on  Holroyd,  and  Holroyd  should  accept,  two  bills 
of  50,000  rupees  each  ;  and  one  of  those  bills  ought  to 
have  been  paid  by  Thomas;  but  this  bill  was  like  the 
other,  making  Holroyd  primarily  liable  as  the  acceptor. 
I  assume,  however,  that  Thomas  ought  to  have  paid  one 
bill  for  50,000  rupees.  That  bill  fell  due  in  January, 
1841.  The  Plaintiff  of  course  ought  to  have  been  and 
must  have  been  aware  when  it  fell  due.  He  says  he 
was  never  called  upon  to  pay  it ;  but  still  he  was  liable 
upon  it,  and  he  knew  that  Thomas  ought  to  pay  it;  it 
does  not  appear  that  he  ever  made  any  application  to 
Thomas  to  pay  it ;  but  left  the  matter  as  it  stood,  not- 
withstanding he  knew  the  bill  was  due.  He  left  Grif- 
fiths  &  Co.  still  to  act  in  pursuance  of  the  authority  he 
had  given  them  to  deal  with  Thomas^  share  of  the  pro- 
ceeds of  the  indigo. 


On  the  30th  April,  1841,  and  at  several  subsequent 
periods,  down  to  the  end  of  1841,  the  goods  were  sold; 
the  sales  were  completed  in  December,  1841,  and  account 
sales  were  sent  from  time  to  time  by  Griffiths  &  Co.  to 
ITiomas, 


In  December,  1841,  all  the  sales  being  then  completed, 
Griffiths  &  Co.  do  this :  they  make  up  their  accounts  of 
the  aggregate  transaction;  they  credit  the  amount  of 
sales,  and  they  debit  the  bills  paid  by  them,   their 


CASES    IN    CHANCERY. 


487 


charges,  expenses  and  commission;  and  then  there  is  a 
balance  in  favor  of  the  adventurers  of  22,000/.     Then, 
having  had  it  notified  to  them  by  Holroyds  postscript 
that  one-fourth  was  to  be  carried   to  the  account  of 
Thomas,  a  few  days  after  the  aggregate  account  was 
made  up,  they  transferred  11,000/.  to  the  separate  ac- 
count of  Dickens,  5,500/.  to  that  of  Holroyd,  and  5,500/. 
to  that  of  Thomas ;  these  sums  were  severally  carried  to 
the  respective  separate  accounts  of  the  individuals.    That 
was  done  under  date  of  17th  January,  1842.     And  not 
only  was  that  done,  but  the  fact  of  the  shares  having 
been  so  dealt  with  was  notified  to  Holroyd  as  to  his 
share ;  and  it  is  notified  to  Thomas  as  to  his  share. 
That  was  early  m  1842;  at  all  events  it  was  before  the 
letter  of  revocation.     In  all  these  transactions,  Griffiths 
&  Co.  were  acting  consistently  with  and  under  Holroyds 
authority.     Thomas,  having  his  share  carried  to  his  ac- 
count, had  a  right  to  draw  on  it ;  he  might  have  drawn 
out  the  whole  balance ;  and  it  is  impossible,  if  that  had 
been  done,  that  the  Plaintiff  should  be  entitled  to  claim 
it  against  Griffiths  &  Co.     But,  in  1842  (on  the  4th 
June,  1842,  I  think  it  was),  Griffiths  &  Co.  received  a 
revocation  of  the  authority  given  by  the  postscript  to 
the  letter  of  1840.     Now  it  is  said,  that  in  fact  the  letter 
of  1840  notified  to  Chriffiths  &  Co.  that  the  transaction 
was  a  partnership  transaction,  which  involved  a  right  of 
lien.     No  doubt,  so  far  as  it  was  a  partnership  transac- 
tion, that  letter  did  notify  that  fact;   but,  although  it 
notified  a  partnership,  what  sort  of  a  partnership  was  it  ? 
It  was  a  purchase  by  Dickens  and  Holroyd.     Dickens 
and  Holroyd  speculated  in  a  specific  transaction  in  equal 
shares.     Holroyd  said,  as  to  my  share,  I  have  allowed 
TTiomas  to  have  half  of  my  half.     Now  it  might  well  be 
supposed  by  Griffiths  &  Co.,  in  that  state  of  the  case, 
that  Holroyd  and  Thomas  would  settle  between  them  as 
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to  their  equities  ;  though,  if  that  were  all,  it  might  be  that 
some  lien  might  exist;  but  the  postscript  negatives  that; 
it  distinctly  indicates  that  Holroyd  thought  he  had  no 
lien,  for  he  says,  "you  can  therefore  carry  to  our  re- 
spective accounts  profits  of  account  sales  accordingly.** 
Is  not  that  quite  incompatible  with  the  notion  that  HoU 
royd  meant  to  retain  any  lien  ?  It  is  a  natural  construc- 
tion of  this  postscript,  and  Griffiths  &  Co.  might  well 
assume  it  to  be  so,  that  ThomcLS  had  satisfied  Hohroyd. 
It  appears  to  me  that  the  postscript  informed  Oriffiihs 
&  Co.,  in  effect,  that  one-fourth  of  the  interest  in  the 
proceeds  of  the  sales  belonged  to  Thomas  in  indefi*asible 
right,  without  any  lien,  and  they  had  a  right  to  act  on 
that  Before  any  revocation  of  the  authority  they  did 
act  upon  it,  by  carrying  that  one-fourth  to  the  separate 
account  of  Thomas.  I  have  intimated  that  Oriffiths  ft 
Co.  might  have  made  advances  on  Thamoi^  share,  and 
would  have  had  a  good  claim  on  it  for  their  advances. 
Holroyd,  moreover,  had  received  an  account  of  his  own 
share  being  transferred  to  him,  and  he  took  no  steps 
about  Thomas*  share.  For  all  these  reasons,  I  am  of 
opinion  that  the  Plaintiff  has  no  right  to  call  back  that 
particular  sum. 


Next,  has  he  a  right  to  have  an  account  taken  as 
between  Oriffiths  &  Co.  and  Thomcu,  in  order  to  claiva 
a  lien  against  the  balance  if  in  favor  of  Thomas?      I^ 
appears  to  me  that  he  has  not      The  balance  of 
general  accounts  between  Thom€u  and  Griffiths  is 
result  of  a  great  variety  of  different  items.     It  is 
founded  on  this  item  alone,  nor  is  it  to  be  attributed 
this  item  more  than  to  any  other  item  in  the 
Suppose  that  some  other  person  had  a  claim  agai 
Thomas,  like  that  of  the  Plaintiff,  in  respect  of 
other  item  in  the  account,  how  would  these  rights 
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adjusted.  It  appears  to  me,  that  when  this  sum  has  been 
carried  to  Thomas^  account,  he  has  a  right  to  say  there 
is  an  end  of  lien.  And  I  am  of  opinion  that  there  is  no 
lien  on  the  general  balance  any  more  than  on  the  par- 
ticular sum  in  question;  and  I  decide  this  on  the 
grounds  I  have  stated,  irrespectively  of  any  other  part 
of  the  case.  But  if  it  were  necessary  for  the  decision, 
the  case  goes  much  further.  A  few  months  later,  Thomas 
having,  by  virtue  of  Holroyd^s  authority,  a  right  to  have 
the  proceeds  of  the  sale  carried  to  his  account,  entered 
into  arrangements  with  Briggs  &  Co.  He  wished  to 
satisfy  them  in  respect  of  some  liabilities  under  which 
they  were  for  him;  and  in  order  to  satisfy  them  he 
gave  an  authority  to  Briggs  &  Co.  to  receive  from  Orif" 
fiths  &  Co.  whatever  balance  they  might  have  to  his 
account ;  and,  in  order  to  satisfy  Briggs  &  Co.,  Thomas 
sends  them  what  he  represents  to  be  a  sketch  of  the 
manner  in  which  his  account  stands  with  Oriffitlis  & 
Co.,  and  in  that  he  represents  as  standing  to  his  credit, 
and  as  what  he  had  a  right  to  assign,  this  very  one- 
fourth  share  of  these  particular  proceeds. 
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Now  Holroyd,  by  the  postscript  to  the  letter  of  1840, 
not  only  authorized  Griffiths  &  Co.  to  make  any  advances 
to  or  for  ThomcK  on  the  credit  of  his  share  of  the  pro- 
ceeds of  the  indigo,  but  in  effect  he  authorized  Thomcu 
to  deal  with  it  in  favor  of  Briggs  &  Co.  or  of  any  other 
person.  And  therefore,  if  I  were  of  opinion  that  as 
between  the  Plaintiff  and  Tliomtis  there  was  a  lien  on 
the  balance  to  Thoma£  credit,  it  would  still  appear  to 
me  that,  inasmuch  as  that  balance  has  been  made  the 
subject  of  equitable  assignment  in  favour  of  Briggs  & 
Co.,  there  could  be  no  lien  as  against  those  gentle- 
men. I  am  of  opinion  that  it  is  impossible  to  give  the 
Plaintiff  any  relief.     I  have,  in  coming  to  this  conclu- 
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sion,  assumed  throughout  that  Holroyd  paid  the  50,000 
rupees  that  ought  to  have  been  paid  by  TTiomas;  but 
the  question  is  raised,  whether  that  is  the  true  state  of 
the  case,  and  that  matter  stands  in  a  very  singular 
situation;  the  Plaintiff  alleges  by  his  bill  that  he  has 
paid  the  whole ;  when  he  is  examined,  it  appears  that  he 
has  not  paid  anything,  unless  the  20,000  rupees  bill  is 
to  be  taken  to  be  a  payment  Supposing  he  had  not  paid 
anything,  or  not  paid  the  whole,  if  it  turned  merely  on 
that,  it  might  be  the  subject  of  inquiry.  But  it  is  strange 
that,  though  the  bill  was  due  in  1841,  the  Plaintiff  says 
in  his  evidence  that  he  never  was  applied  to  for  payment 


The  bill  was  dismissed  with  costs. 
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ETCHES  ».  ETCHES.  ^^^7" 

1  HIS  cause  came  on  upon  further  decisions ;  and  the  Testator  gave 

question  first  argued  upon  the  will  of  the  testator  in  the  P^^^P^^^^y  ^o 

o  i:  trustees  on 

cause  was,  whether  a  set  of  limitations  over  took  effect  trust  for  his 

on  the  happening  of  the  death  of  the  tenant  for  life,  or  son  for  his  life, 

i_  ^L      -x  A.'         i.         xi-     1-  •         i»        ^  •     until  he  should 

whether  it  was  contingent  on  the  happening  of  certam  [,ecQ,ne  bank- 
other  events,  which  did  not  happen.  runt  or  in- 
solvent or 
compound  with 
By  his  will  Oeorge  Utches,  gave,  devised  and  be-  his  creditors, 

queathed  all  his  messuages,  lands,  tenements  and  here-  *"^>  ^fi^  ^^V 

ditaments,  with  the  appurtenances,  wheresoever  situate,  ^^^^^    There 

fireehold,  copyhold  and  leasehold,  and  also  all  his  personal  were  powers  to 

estate  and  efiects,  unto  and  to  the  use  of  his  friends,  the  ^f**®  ^^V""? 

'the  son  s  hfe, 

Defendants  William  Etches,  John  Clifford  Etches  and  and  general 

James  Wilson,  their  heirs,  executors,  administrators  and  powers  of 

,.       ,      ,  «   ,  sale: — Held, 

assigns,  according  to  the  nature  of  the  same  estates  re-  ^hat  the  limi- 

spectively,  upon  trusts  that  they  or  the  survivor,  or  the  tations  over 

heirs,  executors,  administrators  or  assigns  of  such  survivor,  Z^^^  "*°  ^??" 
'  '  ^       ^  ^  *  tingent  on  the 

so  long  as  they  or  he  should  continue  to  receive  the  rents  happening  of 
and  profits  of  any  of  his  said  messuages,  tenements  and  bankruptcy,  in- 
hereditaments  under  the  disposition  of  his  will,  should  see  Q^ly,  but  took 
the  same  were  kept  in  substantial  repair,  and  that  the  effect  on  the 
same  or  such  as  had  been  usually  insured  fi-om  damage    ®^     o      ® 
by  fire  should  be  still  kept  insured ;  and,  subject  and 
without  prejudice  to  the  trusts  aforesaid,  he   thereby 
directed  his  said  trustees  or  trustee  or  the  survivor  of 
them,  his  heirs,  executors  and  administrators,  to  stand 
seised  and  possessed  of  all  his  said  estates,  real  and  per- 
sonal, so   devised   and  bequeathed  as  aforesaid,  upon 
trust  to  receive  the  rents,  dividends  and  annual  profits 
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George  for  and  during  his  natural  life,  until  he  should 
become  bankrupt,  insolvent  or  make  any  composition 
with  his  creditors,  and  from  and  afler  any  of  such  events, 
upon  trusts  to  receive  the  said  rents,  dividends  and  profits, 
and  to  accumulate  the  same  at  compound  interest  by 
from  time  to  time  laymg  Out  and  investmg  the  said  rents, 
dividends  and  profits  on  mortgage  of  fiwhold  and  lease- 
hold estates,  or  in  government  funds  and  securities,  and 
changing  the  same  at  pleasure,  and  such  accumulations 
should  continue  to  be  made  for  the  period  of  twenty-one 
years  firom  his  the  said  testator's  decease.  And  he  willed 
and  directed  that  his  said  trustees  out  of  his  said  rents 
and  profits  and  accumulations  should  pay  and  apply  such 
sum  and  sums  of  money  fi-om  time  to  time  as  they  or  the 
survivors  or  survivor  of  them  should  think  proper  for  the 
maintenance  of  his  son's  wife  (if  he  should  have  one)  and 
the  maintenance,  education  and  bringing  up  of  his  children 
(if  any)  until  the  expiration  of  the  said  term  of  twen^' 
one  years ;  and  when  and  so  soon  as  such  term  of  twenty- 
one  years  should  have  expired,  then  he  directed  that  the 
rents,  dividends  and  profits  of  all  and  singular  the  said 
real  and  personal  estate  and  effects,  and  all  accumulations 
thereof,  should  be  received  by  his  said  trustees  or  trustee 
or  the  survivors  or  survivor  of  them,  and  that  he  or  they 
should,  until  the  younger  child  of  his  said  son  should  at- 
tain his  or  her  age  of  twenty-one  years,  pay  and  apply  the 
same  equally  between  and  amongst  his  said  son*s  children 
and  the  issue  of  such  of  his  children  as  should  be  then 
dead,  such  issue  nevertheless  taking  only  the  share  the 
parent  would  have  been  entitled  to  if  living.  And  when 
and  so  soon  as  the  youngest  child  (if  any)  of  his  said 
son  should  have  attained  his  or  her  age  of  twenty-one 
years,  he  willed  and  directed  that  his  said  trustees  or 
the  survivors  or  survivor  of  them  should  equally  divide 
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all  and  singular  his  real  and  personal  estate  and  effects,  1S56. 

and  the  accumulations  thereof,  unto  and  equally  amongst 
his  said  son's  children  and  the  issue  of  such  of  his  children 
as  should  be  then  dead,  such  issue  nevertheless  taking  Etcbbs. 
only  the  share  the  parent  would  have  taken  if  living. 
And  in  case  his  said  son  should  die  without  leaving 
lawful  issue  living  at  his  death,  then  upon  trust  for  all 
and  every  his  (the  said  testator's)  brothers  and  sisters, 
and  the  issue  of  such  as  should  be  then  dead,  such  issue 
nevertheless  taking  only  the  share  their  parents  would' 
have  been  entitled  to  if  living,  equally  to  be  divided  be- 
tween and  amongst  them,  share  and  share  alike,  and  their 
respective  heirs,  executors,  administrators  and  assigns, 
and  he  gave  devised  and  bequeathed  the  same  accord- 
ingly. Nevertheless,  it  should  be  lawful  for  and  he  there- 
by authorized  and  empowered  his  said  trustees  to  apply 
so  much  of  the  rents,  dividends  and  annual  profits  and 
proceeds  and  accumulations  of  his  said  real  and  personal 
estate  as  should  in  their  judgment  be  reasonable  for  the 
maintenance  of  his  said  son  and  his  wife.  And  it  was 
his  will  and  his  mind,  and  he  thereby  declared,  that  it 
should  be  lawful  for,  and  he  thereby  empowered  and 
authorized,  his  said  trustees  to  advance,  either  as  a  loan 
or  absolutely,  to  his  said  son  from  time  to  time  such  sum 
and  sums  of  money  as  they  or  the  survivors  or  survivor 
of  them  might  think  proper.  And  he  gave  and  be- 
queathed unto  the  wife  of  his  said  son,  who  might  happen 
to  survive  him,  the  yearly  sum  of  one  hundred  pounds 
during  the  term  of  her  natural  life  in  case  she  should  so 
long  continue  his  said  son's  widow,  but  not  otherwise, 
the  said  annuity  or  yearly  sum  of  one  hundred  pounds 
to  be  paid  half-yearly,  by  equal  payments  on  every  twenty- 
fourth  day  of  June  and  twenty-fourth  day  of  December 
in  every  year,  and  a  proportionable  part  of  such  half- 
yearly  payments  (if  any)  as  should  be  accruing  and  not 
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1856.  actually  accrued  due  at  the  time  of  the  decease  of  his 
said  son,  the  first  payment  of  the  said  yearly  sum  of  one 
hundred  pounds  to  commence  and  be  made  on  the  twenty- 
fourth  day  of  June  or  twenty-fourth  day  of  December 
which  should  first  happen  next  after  his  son*s  decease. 
And  in  the  said  will  was  contained  a  power  enabling  the 
said  trustees  during  the  life  of  the  said  testator's  said  son 
to  grant  leases  for  any  term  of  years  not  exceeding  seven 
years  in  possession,  and  authorizing  and  enabling  his 
said  trustees  at  any  time  to  sell  or  exchange  his  the  ssdd 
testator's  fireehold,  copyhold  and  leasehold  messuages 
and  hereditaments  in  the  manner  therein  mentioned. 
And  the  said  testator  appointed  the  said  William  JEtches, 
John  Clifford  Etches,  and  James  Wilson,  executors  of 
his  said  will. 

George  died  without  ever  having  been  bankrupt  or 
insolvent,  or  having  compounded  with  his  creditors, 
leaving  no  issue,  but  leaving  brothers  and  sisters,  and 
issue  of  deceased  brothers  and  sisters. 

Mr.  Glasse  and  Mr.  Baggallay  for  the  Plaintiffs,  who 
were  interested  in  the  remainder  over,  contended,  that 
the  remainder  was  to  take  effect  on  the  death  of  George, 
or  on  his  becoming  bankrupt  or  insolvent,  &c.  It  could 
not  be  seriously  contended  that  the  testator  intended 
his  brothers  and  sisters  to  take  in  the  event  of  a  bank- 
ruptcy, and  not  in  the  event  of  the  death  of  George. 
The  object  was  that  they  should  take  at  all  events  when 
George  died,  and  sooner,  if  he  became  bankrupt  or  in- 
solvent. 

Mr.  Swanston  and  Mr.  Renshaw,  for  the  trustees,  took 
no  part  in  the  argument. 
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Mr.  Baily  and  Mr.  H.  Stevens^  for  issue  of  a  brother 
and  sister  in  the  same  interest  as  the  Plaintiff. 

Mr.  Teed  and  Mr.  TS'ipp,  for  Margaret  Etches,  a  De- 
fendant claiming  through  George  as  heir-at-law  of  the 
testator. 

The  limitation  in  favor  of  the  brothers  and  sisters  is 
one  of  a  series^  to  take  efiect  on  the  happening  of  a 
contingency  which  has  not  happened,  viz.  the  becoming 
bankrupt,  insolvent  or  compounding.  There  is  no  limi- 
tation over  on  the  death  of  George  ;  the  beneficial  gift  is 
to  George  during  his  life,  until  he  should  become  bank- 
rupt, &c.,  and  after  any  of  those  events,  and  not  otherwise, 
over.  Now,  can  it  be  said  that  dying  is  any  of  those 
events  specified  ?  The  words  **  and  in  case  he  should 
die  without  leaving  lawfiil  issue  living  at  his  death,  then 
upon  trust,*"  which  contain  the  only  gift  of  the  corpus, 
for  before  that  there  is  only  a  gift  of  accumulation  of 
income,  are  not  a  new  and  substantive  gift  to  the  brothers 
and  sisters,  but  part  of  a  series  of  limitations  all  de- 
pending on  the  happening  of  any  of  those  events,  viz. 
bankruptcy,  insolvency,  &c.,  and  the  death  of  George  is 
not  one  of  the  events  on  which  that  limitation  depends. 

They  cited  Davis  v.  Norton{a),  Mackinnon  v.  SeweU(b). 
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The  Vice-Chancellor,  without  calling  for  a  reply : 

• 

The  question  is,  whether  the  limitations  over  are  con- 
tingent or  executory  in  the  events  only  of  bankruptcy, 
insolvency  or  compounding  with  creditors,  or  whether 
they  take  efiect  on  the  determination  of  the  prior  estate  by 
death  as  well  as  by  bankruptcy,  &c.  The  estate  of  George 
the  son  might  terminate  in  either  way.    As  to  the  events 

(a)  2  P.  Wms.  390.  (6)  5  Sim.  78 ;  2  Myl.  &  K.  202. 
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of  bankruptcy  or  insolvency,  they  are  events  which  might 
or  might  not  happen,  and  those  would  be  contingent 
events ;  but  the  other  mode  of  determination  by  death  is 
not  contingent.    Does  then  the  testator  use  language 
importing  contingency  or  certainty  ?     He  say^  "  from 
and  after  any  such  events,  upon  trust  to  receive  the  said 
rents,"  &c.;  so  that  he  assumes  that  in  some  way  or 
other  the  estate  will  be  determined ;  the  language  does 
not  import  any  contemplation  of  contingency,  but  the 
limitations  over  are  to  take  efiect  certainly.    The  lan- 
guage of  the  will  is  loose,  it  is  true,  but  it  appears 
to  me  that  he  meant  the  gift  over  to  take  eSect  whether 
his  son  should  become  bankrupt  or  insolvent,,  or  not 
He  clearly  did  not  mean  to  make  the  provisions  given 
over  depend  on  his  son*s  becoming  bankrupt;   for  if 
he  had  he  would  have  made  those  provisions  co-ex- 
istent with  his  son's  life,  but  he  makes  provisions  for 
accumulations  for  twenty-one  years  after  his  own  death, 
and  then  he  makes  provision  for  the  youngest  child 
attaining  twenty-one ;  that  provision  could  not  therefore  ' 
relate  only  to  bankruptcy,  but  is  quite  irrespective  of  it, 
and  quite  as  applicable  if  the  son  died  as  if  he  became 
bankrupt     Then  there  are  powers  of  leasing  and  sale ; 
the  powers  of  leasing,  it  is  true,  are  confined  to  his  son's 
life,  but  the  powers  of  sale  and  exchange,  which  it  is 
admitted  are  not  contingent,  are  not  so  confined,  but  are 
general;  therefore  the  testator  meant  the  trustees  to  have 
those  trusts  in  them  though  the  son  should  never  become 
bankrupt,  but  in  whatever  manner  his  estate  should  ter- 
minate.   What  he  meant  was,  to  provide  for  George  for 
his  life,  for  his  children  if  there  should  be  any,  and  if 
there  should  be  none,  then  for  his  brothers  and  sisters. 
I  am  of  opinion  that  the  limitations  over  took  efiect  on 
the  son's  dying  without  having  been  bankrupt,  &c. 
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UN  a  subsequent  day  this  case  came  on  again  upon  SubiiUuUanal 
other  points  in  the  will,  under  the  gift  over  (see  p.  443,  ^  *' 

ante).  Three  questions  were  raised: — 1st,  whether  the  Testator  gave 
three  daughters  of  HUen  Frost,  a  sister  of  the  testator,  ||}J**and'if^bL 
who  died  before  the  date  of  the  will,  were  entitled  to  any  son  should  die 

share,  in  other  words,  whether  the  gift  to  the  issue  of  a  ,^"^®,"f  leaving 

.  lawful  issue 

deceased  brother  or  sister  were  origirud  or  purely  tub^  living  at  his 

stUutioncd  ;  Sndly,  whether  a  brother,  John  Etches,  who  death,  then  for 
wa,  living  at  the  date  of  the  will  and  survived  the  testator,  hjlol™*''^ 
but  died  before  George  the  son,  leaving  no  issue,  took  a  and  sisters,  and 

vested  interest  transmissible  to  his  representative ;  3rdly,  the  issue  of 

*  such  as  should 

as  to  the  deceased  child  of  JElizabethj  a  sister,  that  sister  be  then  dead 

having  survived  the   testator  but  died  before  George  such  issue 
leaving  a  child,  who  died  also  before  George  ;  whether  ghare  iheif 

that  deceased  child  took  a  vested  interest  parents  would 

have  been  en- 
Mr.  Baily  and  Mr.  H.  Stevens,  for  the  three  children  '»tled  to  if 

\^  mien  Frost.  I'jS-HhT' 

The  gift  in  remainder  to  the  issue  of  brothers  and  8*f'  ^®  }^^  *«*"© 
sisters  is  original,  not  substitutional.    The  language  is  not  ^qJ  {^q  ^hj]. 
to  my  brothers  and  sisters,  and  if  any  of  them  shall  be  then  dren  of  a  sister 
deceased,  to  the  issue  of  such  as  shall  be  then  deceased,  the^^^g  o{^^ 
but  to  my  brothers  and  sisters,  and  the  issue  of  such  as  will  took. 

shall  be  then  deceased.   It  is  a  substantive  gift  to  the  issue  ?•    ,"*'  * 

,  brother  sur- 

as a  designated  class  :   Giles  v.  Giles  (a),  Tytherleigh  v.  viving  the  tes- 

Harbin  (6).     Christopherson  v.  Nayler  [c),  which  will  be  tator,  but  pre- 
relied  on,  is  not  in  point     The  language  is  different;  few^'fifr  iffe, 

there  was  no  gift  to  the  issue  in  the  same  sentence  as  the  took  a  vested 

interest,  and 
(a)  8  Sim.  360.  (6)  6  Sim.  329.  (c)  1  Mer.  320.       his  repre- 

sentatives were 
entitled.      3.  As  to  a  sister  who  survived  the  testator,  but  died 
before  the  tenant  for  life,  leaving  a  child,  who  also  died  before  the 
tenant  for  life,  the  representatives  of  that  child  were  entided. 
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Etches 


0. 


there  were  also  peculiar  circumstances. 


Etches.  Mr.  Shebbeare,  jun.,  for  the  representatives  of  John 

Etches  the  brother,  who  died  in  the  lifetime  of  George^ 
without  issue. 

UJohn  had  survived  George,  he  would  have  clearly 
taken  in  possession ;  his  taking  a  vested  interest  did  not 
depend  on  his  surviving  John  the  son,  but  on  his  sur- 
viving the  testator,  which  condition  he  fulfilled.  True, 
if  he  had  left  a  child,  that  child  would  have  taken  by  the 
terms  of  the  will ;  but  not  leaving  any  issue,  there  was 
nothing  to  divest  his  interest  The  gift  to  him  remained, 
and  his  representatives  are  entitled.  [He  referred  to 
Gray  v.  Garman  (a).] 

Mr.  Glasse  and  Mr.  Baggallay,  for  the  representatives 
of  the  deceased  child  of  Elizabeth* 

Elizabeth  took  a  vested  interest  by  surviving  the  tes- 
tator, which  could  only  be  divested  by  her  leaving  issue. 
Her  dying  before  George  would  not  have  divested  her 
interest,  if  she  had  left  no  child.  But  when  she  died, 
leaving  a  child,  that  child  took  under  the  gift  to  issue, 
whether  it  is  substitutional  or  original ;  and  the  death  of 
that  child  before  George  no  more  divests  its  interest  than 
would  the  death  of  the  mother  before  George  have 
divested  her  interest  if  she  had  left  no  child.  The 
representatives  of  the  child  of  Elizabeth  are  therefore 
entitled.  [Against  the  claim  of  the  children  of  Ellen 
Frost  they  relied  on  Christqpherson  v.  Naglorand  Waugh 
V.  Waugh{b).'] 

Mr.  Teed  and  Mr.  Tripp,  for  the  heir-at-law,  had  no 
interest  in  the  discussion. 

(a)  2  Hare,  268.  {b)  3  Myl.  &  K.  41. 
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Mr.  Stoanston  and  Mr.  Renshaw,  for  the  trustees. 

The  Vice-Chancellor  : 

The  son  of  the  testator  Oeorge  Etches  survived  the 
testator,  and  died  on  the  3rd  of  June,  1843,  without 
leaving  any  lawful  issue,  and  the  question  now  argued 
turns  on  the  gift  over.     [The  Vice-Chancellor  referred 
to  the  language  of  the  gift,  see  ante,  p.  443.]     Now  upon 
this  the  first  question  is,  whether  the  three  daughters  of 
HUen  Frosty  a  sister  of  the  testator,  who  died  in  1813, 
before  the  date  of  the  will,  was  entitled  to  any  share. 
The  question  on  this  point  is  in  fact  whether  the  gift  to 
the  issue  of  brothers  and  sisters  is  original,  or  merely 
substitutional.   Now  the  rule  is  plain  enough,  though  it  is 
often  difficult  to  apply  it     In  one  sense  a  gift  to  the  issue 
is  always  substitutional,  inasmuch  as  they  are  always  to 
take  the  share  which  the  parent  would  have  taken,  if  the 
parent  had  ftilfilled  the  conditions  of  taking.     But  the 
question  here  is,  does  the  language  import  a  gift  in  terms 
original  only  as  to  the  brothers  and  sisters,  with  a  sepa- 
rate clause  of  substitution;  or  is  it  a  gift  in  the  first 
instance  as  well  to  the  issue  of  brothers  and  sisters  as  to 
brothers  and  sisters  ?    Now  it  appears  to  me,  that  in  this 
case  the  gift  is  original  to  the  issue.     There  is  nothing 
in  the  language  to  prevent  the  issue  of  any  brother  or 
sister  taking,  though  that  brother  or  sister  should  have 
died  before  the  date  of  the  will. 


1856. 


The  only  substantial  difference  between  this  case  and 
Tytlierleigh  v.  Harbin  is,  that  in  that  case  the  gift  was 
to  children  living  at  the  period  in  question,  the  death  of 
the  tenant  for  life;  here  it  is  not  to  the  brothers  and 
sisters  then  living,  that  is  living  at  the  death  of  the  son, 
but  to  all  the  brothers  and  sisters.     Does  that  make  any 

VOL.  III.  K  K 
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_  does,  it  is  in  favor  of  the  arecument  on  behalf  of  the 

£«TCHE8  . 

9,  issue.     It  appears  to  me,  that  in  this  case  the  gift  to  the 

Etches.  issue  is  not  substitutional,  but  original ;  and  that  it  applies 
to  issue  of  brothers  and  sisters,  whether  the  parents  were 
dead  before,  or  died  after  the  date  of  the  will. 

The  next  question  is,  as  to  brothers  living  at  the  date 
of  the  will,  and  surviving  the  testator,  but  who  died  before 
Oeorge  the  son,  and  without  leaving  any  issue ; — the  ques- 
tion is,  whether  they  were,  and  whether  their  representa- 
tives are,  entitled  ?  I  think  they  are.  The  gift  is  not  to 
the  brothers  and  sisters  tlien  living  and  the  issue  of  such  as 
shall  be  then  dead,  but  to  the  brothers  and  sisters,  which 
would  include  John,  who  survived  the  testator ;  and  the 
gift  being  to  the  issue  of  such  as  shall  be  then  dead,  then 
there  being  a  gift  to  John^  and  John  dying  without  issue, 
John  became  entitled;  and  I  think  his  representatives 
are  entitled. 

The  remaining  question  relates  to  Elizabeth  the  sister, 
who  survived  the  testator  and  died  before  George,  leaving 
a  child.  There  is  no  contest  but  that  if  she  had  been 
living  at  the  death  of  Oeorge  she  would  have  been 
entitled:  then,  leaving  issue,  what  is  there  to  prevent  the 
issue  from  taking  ?  Is  the  child  excluded  by  the  parent 
dying  before  George  ?  I  think  not,  and  that  the  child's 
representatives  are  entitled.  If  the  parent  had  died 
before  George,  she  would  have  taken,  if  she  had  left  no 
issue ;  and  inasmuch  as  the  right  to  take  does  not  depend 
on  surviving  George,  it  is  not  necessary  that  the  child 
should  survive  him.  There  will  be  therefore  three  classes 
who  will  take : — 

I.  The  three  children  of  Ellen  Frost ; 
II.  The  representatives  of  John  the  brother; 
III.  The  representatives  of  the  deceased  child  of 
Elizabeth  the  sister. 
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WiU. 
Construction* 
Limitations. 
CLAVERING  v.  ELLISON.  Conditions. 

In  this  case  the  question  turned  on  certain  provisoes  Testator 

•     .1        'ii       J       j»  •!    /»  ^^  y^f        •  iiimteti  estates 

in  the  will  and  codicil  of  George  Clavenng.  ^^  j^l^  j.,.jm^j. 

children,  pro- 

The  will  and  codicil  were  thus  stated  in  the  bill :—       "'^^.^  ?"^  "P^^ 

condition  that 

George  Clavering,  late  of  Cfreen  Croft,  in  the  county  ^^^y  should  be 
of  Durham^  esquire,  deceased,  duly  made  and  published  ^„«^„ j  g"  ^j  \^ 
his  last  will  and  testament,  in  writing,  dated  the  9th  day  the  Protestant 
of  January,  1793,  which  was  duly  executed  and  attested  f^^*g>o"  ?  ^^^d 
in  manner  then   by  law  required  for  passing  freehold  should  be  edu- 
estates  by  devise,  and  thereby  gave  certain  pecuniary  cated  abroad,  or 
and  specific  legacies ;  and,  subject  to  and  charged  with  jegjan^  relicion 
his  debts,  funeral  expenses,   and   the  legacies  therein  he  gave  the 
before  mentioned,  gave,  devised  and  bequeathed  all  his  ® ^J"®  u-iS"^ 

real  and  personal  estate  whatsoever  and  wheresoever,  to  the  others: 

and  of  what  nature  or  kind  soever,  unto  the  Reverend  ^eld  that  the 
Nathaniel  Ellison,  clerk,   Henry  Ellison,  and  Charles  gubsequenf 
Wren,  all   since  deceased,   their   heirs,   executors  and  and  too  uncer- 

administrators,  upon  the  trusts  after  mentioned,  that  is  to  ^^^}!^  enable 

^         ,  the  Court  to  say 

say,  upon  trust  to  call  in  his  personal  estate  and  to  place  wliat  was  meant 

the  same  out  upon  government  or  real  securities,  and  out  ^  educated  in 
of  the  rents  of  the  real  estates  and  the  interest  and  annual  ediuraied 
income  of  the  personal  estate,  to  pay  certain  annuities  to  abroad ;  and  the 
the  several  persons  therein  named;   and  upon  further  ^^^^? ^^  !i 
trust  to  pay  the  residue  of  the  rents  of  the  said  real  in  England  and 

estates,  and  the  interest  and  produce  of  his  personal  V^^^^y  abroad 

1 .  />Tt  r  %     ^^        '         A  1     ^^^  neld  not  to 

estate,  unto  his  son,  Thomas  John  Clavenng,  afterwards  \^  defeated. 

Sir  Thomas  John  Clavering,  Baronet,  for  his  life ;  and 

K  K  g 
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after  the  decease  of  his  said  son,  then,  subject  as  afore- 
said, the  said  testator  gave  his  real  estates  unto  all  and 
every  the  child  and  children  of  his  said  son,  begotten  or 
to  be  begotten,  and  to  the  heirs  of  their  respective  bodies, 
if  more  than  one,  as  tenants  in  common,  and  if  but  one, 
then  to  such  only  child,  and  the  heirs  of  his  or  her  body ; 
and  in  default  of  such  issue,  he  gave  all  his  said  real 
estates,  subject  as  aforesaid,  unto  his  nephews,  Charles 
John  Claverinffy  Henry  Mordaunt  Clavering,  and  to  his 
neices.  Lady  Napier,  the  wife  of  the  Right  Honorable 
Francis  Lord  Napier,  Mrs.  Pechell,  meaning  thereby 
Dame  Charlotte  Brooke  Pechell,  the  wife  of  Sir  TTiomas 
Broohe  Pechell,  Baronet,  and  Dame  Caroline  Warren, 
the  wife  of  Sir  John  Borlase  Warren,  Knight  of  the 
Most  Honorable  Order  of  the  Bath,  and  Rear-Admiral 
in  his  Majesty's  Fleet,  in  the  said  will  respectively  de- 
scribed, and  their  heirs,  as  tenants  in  common ;  and  he 
gave  and  bequeathed  all  the  residue  of  his  personal  estate 
unto  and  amongst  all  and  every  the  child  and  children  of 
his  said  son,  Thomas  John  Clavering,  begotten  and  to  be 
begotten,  equally  to  be  divided  between  them  if  more  than 
one,  share  and  share  alike,  and  if  but  one,  to  such  one 
only  child,  to  be  paid  and  payable  at  his  or  her  age  or 
respective  ages  of  twenty-one  years ;  and  in  case  any  of 
the  said  children  should  happen  to  die  before  he,  she  or 
they  should  attain  the  age  of  twenty-one  years,  then  he 
gave  the  share  of  him,  her  or  them  so  dying  to  the  sur- 
vivors and  survivor,  to  be  paid  and  payable  at  the  time 
and  in  manner  aforesaid,  and  such  shares  or  share  to  be 
again  liable  to  the  said  contingency  or  benefit  of  survi- 
vorship as  often  as  the  case  should  happen ;  and  in  case 
there  should  not  happen  to  be  any  children  of  his  said 
son,  or  being  such,  all  of  them  should  happen  to  die  be- 
fore they  should  have  attained  the  age  of  twenty-one 
years,  then  he  gave  and  bequeathed  the  residue  of  his 
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said  personal  estate  unto  and  amongst  his  said  nephews 
and  nieces,  Charles  John  Clavering,  Henry  Mardaunt 
Clavering,  Lady  Napier,  Mrs.  Pechell,  and  Dame  Caro- 
line Warren,  equally  to  be  divided  between  them.     And 
in  the  said  will  is  contained  a  proviso  in  the  words  or  to 
the  purport  or  effect  following,  that  is  to  say,  provided 
always,  and  I  do  hereby  declare,  that  the  devises  herein- 
before contained  to  my  said  son  are  upon  this  express 
condition,  that  he  shall  continue  to  profess  the  Protestant 
religion  according  to  the  rites  of  the  Church  of  JEngland, 
during  his  life,  and  that  he  shall  not  reside  abroad  more 
than  three  calendar  months  in  any  one  year,  and  upon 
this  further  condition,  that  his  present  wife  shall,  within 
three  months  next  after  my  decease,  renounce  the  Catho- 
lic religion  and  embrace  the  Protestant  reUgion  accord- 
ing to  the  rites  of  the  Church  of  JEngland,  and  continue 
to  profess  the  same  during  the  life  of  my  said  son ;  and 
in  case  my  said  son  shall  reside  more  than  three  months 
in  any  year  abroad,  or  shall  not  continue  to  profess  the 
Protestant  religion  according  to  the  rites  of  the  Church 
of  England,  or  his  said  wife  shall  not,  within  the  time 
aforesaid,  renounce  the  Catholic  religion  and  embrace  the 
Protestant  religion  according  to  the  rites  of  the  Church 
of  England,  or  having  embraced  the  Protestant  religion 
shall,  during  the  life  of  my  said  son,  renounce  the  same 
and  embrace  the  Catholic  religion,  then,  upon  any  of  the 
aaid  contingencies  so  happening,  I  revoke  the  said  devises 
so  made  to  my  said  son,  and  declare  that  my  said  trustees 
and  their  heirs,  executors  and  administrators  shall  from 
thenceforth  from  time  to  time,  during  the  Ufe  of  my  said 
son,  place  out  the  rents  and  profits  of  my  said  real  estates, 
and  the  interest  and  proceeds  of  my  said  personal  estate, 
upon  government  or  real  securities,  for  the  benefit  of  all 
and  every  the  child  and  children  of  my  said  son,  equally 
to  be  divided  amongst  them,  share  and  share  alike  if 
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more  thaa  one,  and  to  be  paid  and  payable  at  such  time 
and  times,  and  in  such  manner  and  under  and  subject  to 
the  like  limitations  over,  as  are  hereinbefore  declared  of 
and  concerning  my  personal  estate,  upon  the  death  of  my 
said  son :  promded  further,  and  I  do  hereby  declare^  that 
the  devises  hereinbefore  contained  to  the  children  of  my 
said  son  are  made  upon  this  express  condition,  that  the 
children  of  my  said  son  be  educated  in  England  and  in 
the  Protestant  religion  according  to  the  rites   of  the 
Church  of  England;  and  in  case  any  one  or  more  of 
such  children  shall  be  educated  abroad,  or  not  in  the 
Protestant  religion  according  to  the  rites  of  the  Church 
of  England,  then  I  do  hereby  revoke  all  and  every  devise 
to  such  child  or  children  so  educated  as  aforesaid,  and 
do  give,  devise  and  bequeath  the  share  or  shares  of  such 
child  or  children  of  and  in  my  real  and  personal  estates 
as  aforesaid  unto  and  amongst  such  other  child  or  cit^ 
dren  of  my  said  son  who  sliall  be  educated  in  England 
and  in  the  Protestant  religion  according  to  the  rites  of 
the  Church  of  England,  as  if  such  child  or  children  so 
educated  abroad,  or  not  professing  the  Protestant  religion 
according  to  the  rites  of  the  Church  of  England,  was  or 
were  actually  dead  ;  and  in  case  all  the  children  of  my 
said  son  shall  be  educated  abroad,  or  not  in  the  Protes- 
tant religion  according  to  the  rites  of  the  Church  of  Eng- 
land, then  I  do  hereby  give,  devise  and  bequeath  all  my 
said  real  and  personal  estates  unto  and  amongst  my  said 
nephews  and  neices  in  manner  aforesaid,  in  like  manner 
as  if  all  and  every  the  children  of  my  said  son  so  educated 
abroad  or  not  in  the  Protestant  religion  according  to  the 
rites  of  the  Church  o{  England,  was  or  were  actually  dead 
under  the  age  of  twenty-one  years. 


And  the  said  testator  thereby  appointed  the  said  Henry 
Ellison,  Nathaniel  Ellison,  and  Charles  Wren,  executors 
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of  his  said  will,  as  by  the  said  will,  or  the  probate  copy 
ereof,  will  appear. 

2.  The  said  George  Clavering  afterwards  duly  made 
and  published  a  codicil  to  his  said  will,  which  codicil  was 
dated  the  1st  day  of  February,  1793,  and  was  executed 
and  attested  in  manner  then  by  law  required  for  render- 
ng  valid  devises  of  freehold  estate,  and  so  &r  as  is 
material  was  in  the  terms  following,  that  is  to  say,  '^  I  do 
hereby  declare  that  the  devises  contained  in  my  said  will 
to  my  son  Thomas  John  Clavering  are  made  upon  this 
further  condition,  that  all  the  children  of  my  said  son 
shall  be  educated  in  England,  and  in  the  Protestant 
religion  according  to  the  rites  of  the  church  of  England; 
and  in  case  all  or  any  of  the  children  of  my  said  son 
llamas  John  Clavering  shall  be  educated  abroad  or  in 
the  Catholic  religion,  then  and  in  such  case  I  do  hereby 
revoke  the  said  devises  contained  in  my  said  wiU  to  my 
said  son,  and  I  do  declare  that  my  trustees  named  in  my 
said  will,  their  heirs,  executors  and  administrators,  shall 
from  thenceforth  from  time  to  time  during  the  life  of  my 
said  son  place  out  the  rents  and  profits  of  my  said  real 
estate,  and  the  proceeds  and  interest  of  my  said  personal 
estate,  upon  government  or  real  securities,  for  the  benefit 
cf  such  of  the  child  or  children  of  my  said  son  as  shall 
be  educated  in  England  and  in  the  Protestant  religion 
according  to  the  rites  of  the  church  of  England,  equally 
to  be  divided  amongst  them,  share  and  share  alike,  if 
more  than  one,  and  to  be  paid  and  payable  at  such  time 
and  times  and  in  such  manner  and  under  and  subject  to 
the  like  limitations  over  as  are  declared  in  and  by  my 
said  will  of  and  concerning  my  personal  estate  upon  the 
death  of  my  said  son ;  and  in  case  all  the  children  of  my 
said  son  shall  be  educated  abroad  or  not  in  th^  Protestant 
religion  according  to  the  rites  of  the  church  of  England, 
hen  I  give,  devise  and  bequeath  the  same  imto  the  per- 
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sons  who  under  my  will  shall  in  such  case  be  entitled  to 
my  real  and  personal  estates ;"  and  the  said  testator  there- 
by gave  some  additional  legacies  to  the  persons  therein 
named,  but  did  not  otherwise  alter  or  revoke  his  said 
will. 


The  bill  was  filed  by  Sir  William  Aloyzius  Claoering^ 
one  of  the  sons  of  the  testator*s  son  ITiomas  John  Claver- 
ififfy  against  the  parties  claiming  through  his  brother 
James  Clavering ;  against  Clara  Ann  Clavering,  his 
sister,  afterwards  the  Baroness  Knyff;  and  agidnst  Baron 
de  Montfaufon  and  his  wife,  who  was  Agatha  Clavering^ 
another  sister ;  and  against  other  parties ;  the  object  of 
the  suit  was  to  have  an  account,  and  to  have  it  declared 
that  the  Plaintiff  was  alone  entitled  to  the  property  de- 
vised and  bequeathed  to  the  testator's  grandchildren ;  and 
it  was  founded  on  the  assumption  that  the  other  three 
grandchildren  had  come  within  the  provisoes  determining 
their  estates. 


Sir  Thomas  John  Clavering  went  abroad  in  May,  1802, 
and  resided  abroad  voluntarily,  it  was  admitted,  till  May, 
1803.  He  was  then  detained  as  a  prisoner  of  war  under 
the  celebrated  edict  of  Napoleon  of  that  year,  and  re- 
mained there  till  1814.  It  was  alleged  in  the  bill,  and 
not  disputed,  that  the  edict  did  not  apply  to  infants 
under  eighteen,  nor  to  females.  James  Clavering  was 
about  nine  in  180^,  when  he  left  England  with  his 
father.  He  had  not  then  been  at  any  school,  except 
for  a  very  short  time.  When  he  went  to  France  he 
was  sent  to  French  schools,  and  there  remained  till 
1808.  He  then  returned  to  England  and  was  placed 
at  Harrow  for  about  a  year;  and  then  went  to  the 
Woolwich  Military  Academy  for  another  year;  after 
which  he  received  no  ftirther  scholastic  education, 
but  he  remained  in  England.    There  was  much  discus- 


CASES    IN    CHANCERY. 


457 


sion  as  to  the  nature  of  the  religious  education  at  the 
French  schools  at  which  he  was  placed;  but  the  sub- 
stance of  the  evidence  was,  that  although  the  general 
religious  education  was  Roman  Catholic,  the  Protestant 
boys  were  not  required  to  participate  in  it,  and  that  they 
were  left  at  liberty  to  receive  religious  instruction  from 
their  parents  or  friends,  and  were  not  denied  the  assist- 
ance of  any  Protestant  clergjrman.  It  was  admitted  that 
James  never  had  embraced  the  Roman  Catholic  faith, 
and  that  so  far  as  he  had  any  religious  education,  it  was, 
or  might  have  been,  Protestant. 

The  Baroness  Knyff  went  to  France  at  the  age  of 
eight  in  1802,  she  was  there  pkced  at  French  schools, 
and  was  there  educated  till  1808.  She  then  lived  with, 
and  was  educated  by,  her  mother  till  1810,  at  Paris. 
In  1810  she  returned  to  England  and  was  placed  at 
school,  where  she  remained  about  a  year,  and  she  re- 
ceived no  further  scholastic  education.  In  1818  she 
went  abroad  with  her  mother,  and  had  resided  there 
ever  since,  having  married  abroad  the  Baron  Knyff  in 
1826,  who  was  a  Catholic,  but  Madame  i^nj(/f  remained 
a  Protestant 

The  Baroness  de  Montfaufon  also  went  abroad  in 
1802,  and  was  educated  there  in  the  same  manner  as 
her  sister;  she  returned  to  England  in  1810;  remahied 
there  till  1817,  and  then  went  abroad  with  her  mother, 
and  married  abroad,  and  remained  there.  She  became  a 
Roman  Catholic  about  the  period  of  her  marriage  and 
remained  so. 

As  to  both  of  these  ladies,  the  religious  education  at 
the  French  schools  at  which  they  were  placed,  appeared 
to  have  been  of  the  same  character  as  that  of  James. 
The  general  instruction  was  Roman  Catholic,  but  the 
Protestant  pupils  were  not.  required  to  attend  it,  were 
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allowed  to  worship  according  to  the  rites  of  the  Protestant 
Church,  and  were  provided  with  the  regular  occasional 
ministration  and  tuition  of  a  Protestant  clergyman. 

The  remaining  material  facts  appear  sufficiently  in 
the  arguments  and  in  the  judgment 

For  the  Plaintiff,  The  Solicitor-General,  Mr.  SwansUm 
and  Mr.  Bazalgette. 

At  the  date  of  the  will,  1793,  the  testator's  son  had 
married  a  Roman  Catholic  lady ;  the  testator  intended 
those  of  his  grandchildren,  who  should  take,  to  be  edu- 
cated in  JEngland,  and  according  to  the  rites  of  the 
Church  of  JEngland.  The  feeling  of  the  testator  was  to 
protect  his  grandchildren  against  the  mischief  which  in 
his  view  had  been  the  consequence  of  his  son's  marriage. 

James  was  substantially  a  foreigner.  As  to  his  share, 
if  it  is  held  that  he  took,  the  very  words  of  the  will  would 
be  defeated.  For  it  is  established  by  the  evidence,  that  in 
180^,  being  then  nine  years  old,  and  having  had  only 
one  year's  education  in  JEngland,  he  was  placed  at  a 
French  school,  and  there  educated  till  1808.  He  did 
not  return  to  JEngland  till  he  was  nearly  sixteen,  and 
his  education  was  completed  at  seventeen.  How  can 
it  be  said  he  was  educated  in  England?  The  greater 
part,  the  substantial  part  of  his  education,  was  abroad. 
As  to  Agatha,  the  case  is  even  stronger,  she  was  almost 
entirely  educated  abroad,  at  a  Catholic  seminary ;  the 
evidence  does  not,  it  is  true,  show  she  was  taught  the 
Catholic  religion  ;  but  neither  does  it  show  that  she  was 
taught  the  Protestant  religion.  She  was  not  educated 
in  the  rites  of  the  Protestant  faith. 

[Note, — Many  points  were  argued,  which,  from  the  view 
taken  of  the  condition  by  the  Court,  were  not  noticed  in  the 
judgment.  But  I  have  thought  it  advisable  to  retain  the  ar- 
guments, as  they  contain  much  valuable  matter.  — Rbp.] 
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So  with  regard  to  Clara,  she  was  the  greater  part  or 
length  of  time  of  her  education  abroad.  In  fact  as  to 
all  these  three  children,  they  were  all  eight  years,  at  least, 
abroad,  and  during  that  time  educated  abroad.  Their 
own  view  according  to  the  evidence  is,  that  their  educa- 
tion commenced  at  eight,  and  terminated  about  seventeen. 
It  is  proved  that  during  that  time  they  in  fact  lost  the  ha- 
bitual use  of  their  own  language,  so  much  so  that,  as  to 
JameSy  at  least,  the  evidence  is,  that  when  he  went  to  Harrow 
the  tutor  found  it  most  convenient  to  communicate  with 
him  in  French.  As  to  the  other  children,  there  can  be 
no  question ;  it  is  clear  they  cannot  take.  The  efiect  is, 
as  to  all  these  children,  a  revocation,  and  a  gift  over  to 
the  Plaintiff. 
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They  cited  Dickson  s  Trusts  {a).  If  it  is  said  the 
children  are  not  to  sufier  by  tlie  act  of  the  father,  the 
question  is  not  the  intention  of  the  &ther,  but  the  fact 
whether  the  children  were  or  were  not  educated  in  Eng^ 
loTidf  and  according  to  the  rites  of  the  Protestant  church, 
and  it  is  clear  they  were  not. 

Mr.  Anderson  for  two  Defendants,  claiming  in  respect 
of  James'  title. 

This  case  has  a  double  aspect  There  is  a  clear  gift 
to  the  grandchildren,  and  nothing  in  the  will  to  divest 
the  estate  so  originally  given.  The  conditions  are  con- 
ditions subsequent,  that  is  clear ;  they  must,  therefore,  be 
construed  most  strictly :  Egerton  v.  Brownlow  (6). 

The  construction  that  the  children  are  to  be  altogether 
educated  in  England,  is  not  the  correct  one.  The  pro- 
viso can  have  no  operation  \£  any  portion  of  the  education 


(a)  1  Sim.  N.  S.  37. 


(6)  4  H.ofL.Ca8.  1. 
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has  been  in  England,     The  two  clauses  must  be  read 
together  as  one  conditional  limitation. 

But  we  say  that  conditional  limitation  is  uncertain* 
If  the  word  education  means  exclusive  education,  that 
must  be  applied  to  both  branches,  and  then  the  gift  over 
cannot  take  effect ;  for  if  the  children  are  not  to  take 
unless  exclusively  educated  in  JEngland,  so  the  limitation 
over  cannot  take  effect  unless  they  were  exclusively 
educated  abroad ;  that,  it  is  clear,  they  were  not ;  part, 
at  least,  of  their  education  was  in  England.  So  that  on 
the  Plaintiff^'s  own  showing,  the  limitation  over  is  in- 
operative. 

But,  further,  the  conditional  limitation  is  also  void  for 
repugnancy.  The  words  are  "  as  if  such  children,"  &c., 
were  dead.  That  refers  to  death  generally,  not  to  death 
under  twenty-one.  Now  the  estates  limited  are  estates 
tail,  and  there  is  no  limitation  in  the  gift  over,  except  by 
reference  to  the  donees  being  dead,  which  would  not 
operate  to  give  estates  tail  in  remainder :  Feame^s  ConL 
Mem.  (a). 

Besides,  the  condition  and  the  limitation  over  do  not 
correspond.  The  first  requires  the  children  to  be  edu- 
cated in  England,  the  second  that  they  shall  not  be 
educated  abroad.  The  gift  over  is  not  therefore  a  nega- 
tion of  the  condition,  and  unless  the  condition  and  the 
limitation  over  relate  strictly  to  each  other,  they  cannot 
be  supported.  [He  cited  Williams'  Executors  (J)  ;  JBird 
V.  Johnston  (c).] 

The  substance,  however,   is,  was  James  within  the 

(a)  10th  edit.,  p.  252.  (c)  18  Jur.  976. 

(6)  Vol.  i.  p.  132. 
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clause  of  forfeiture  ?  Sir  Thomas,  it  is  argued^  was  well 
aware  that  his  going  abroad  with  the  children  would 
forfeit  their  interest  But  that  has  nothing  to  do  with 
the  question^  which  is^  was  in  fact  James  educated  in 
England?  I  say  that  he  had  his  substantial  education 
in  England;  he  was  educated  in  England  before  he 
went  abroad,  and  after  he  came  home.  It  is  for  the 
Plaintiff  to  show  that  he  was  not  educated  in  England, 
and  there  is  no  evidence  to  show  tliat  he  was  not.  The 
mere  fact  of  his  being  compulsorily  for  a  period  abroad, 
does  not  destroy  the  effect  of  his  education  in  England, 

With  him  Mr.  Amphlett. 

[He  read  evidence  to  show  that  the  children  lived  in 
England  in  1814  and  1815,  and  attended  Protestant 
worship;  that  in  June,  1810,  Clara  wsls  at  school  in 
England,  and  was  there  educated  as  a  Protestant,  and 
that  Clara  was  educated  before  1802  in  England,  and 
was  at  school  in  France  only  from  1802  to  1808;  that 
from  1808  to  1810,  she  lived  with  her  parents.] 

There  is  a  clear  absolute  gift  in  the  will  to  the  chil- 
dren subject  only  to  a  condition ;  the  condition  is  a  con- 
dition subsequent ;  after  that  the  revocation  follows,  but 
not  in  terms  corresponding  to  the  condition.  Then 
what  is  the  Court  to  do  ?  The  condition  is  that  the 
children  are  to  be  educated  in  England  ;  the  revocation 
is,  if  they  shall  be  educated  abroad.  Suppose  they  were 
educated  in  Wales,  then  the  revocation  could  not  take 
effect 
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The  argument  on  the  other  side  is,  that  education  in 
England,  means  total  education  in  England.  If  so, 
education  abroad  must  mean  total  education  abroad. 
Then,  although  there  may  be  a  breach  of  the  condition. 


46S 


CASES    IN    CHANCERY. 


1856. 


Clave  RING 

0. 

Ellison. 


there  is  no  gift  over,  for,  ex  concessis,  they  have  been 
partially  educated  in  England.  You  are  then  driven  to 
the  conclusion,  that  the  testator  meant  by  education, 
partial  education,  and  who  is  to  say  what  amount  of 
education  the  testator  meant  ?  [He  referred  to  Marples 
V.  Sainbridge  (a).]  If  here  there  is  no  revocation,  then 
the  condition  is  merely  in  terrorem ;  and  to  avoid  in- 
testacy, the  Court  will  treat  the  condition  as  inoperative. 
[He  cited  also  Bird  v.  Hunsdon  (6).]  But  on  the  facts 
is  the  Court  to  look  at  the  quantum  of  education? 
Does  a  little  more  or  a  little  less  of  education  pre- 
dominating in  one  country  make  that  the  education  ? 


The  testator  himself  identifies  education  and  profess- 
ing the  Protestant  religion.  It  was  the  latter  that  he  had 
principally  in  mind ;  and  he  only  imposed  the  ccHidition 
of  not  being  educated  abroad  as  connected  with  being 
educated  in  the  Protestant  religion.  Now  we  show  that 
our  client  was  educated  in  the  Protestant  faith. 

Mr.  Rolt  and  Mr.  Dickinson,  for  the  Baron  de  Mont- 
favfon,  claiming  through  Agatha, 

I  lay  down  first  this  proposition: — If  there  is  a  gift 
in  a  will,  followed  by  a  distinct  proviso,  being  or  pur- 
porting to  be  a  condition,  you  cannot  import  the  condi- 
tion into  the  previous  gift,  if  it  tends  to  weaken  it ;  but 
you  must  take  it  as  a  distinct  proviso  :  Doe  v.  Moore  (c), 
Egerton  v.  Brownlow  (d).  [He  referred  to  the  judgment 
in  the  latter  case.] 


The  argument  on  the  other  side  is  to  incorporate  the 
condition  with  the  gift ;  but  they  cannot  do  that ;  there- 


(a)  1  Madd.  590. 
{b)  2  Swan.  3  Vt. 


(c)  14  East,  601. 
(rf)  4H.  ofL.  Cas.  1. 
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fore  it  is  clearly  a  condition  subsequent :  Harrison  v. 
Foreman  (a).  Here  the  condition  is  divided  into  parts ; 
the  first  is  the  condition  proper,  the  second  is  the  proviso 
eflfecting  the  gift  over.  The  gift  over  is  to  take  effect 
only  in  the  particular  event  happening  mentioned  in  that 
second  part.  The  testator  has  not  given  the  estate  over 
on  the  children  not  being  educated  in  England,  but  only 
in  the  event  of  their  being  educated  abroad;  so  that 
there  may  be  breach  of  the  condition  virithout  the  limita- 
tion over  taking  eftect ;  and  of  what  value  is  a  condition 
to  the  breach  of  which  no  limitation  over  is  attached  ? 
In  Dixon^s  case,  cited  by  the  Plaintiff,  there  was  a  par- 
ticular sum  of  money,  and  the  gift  of  that  was  simply 
revoked  on  a  sj)ecific  event,  which  event  happened. 
That  is  not  this  case.  [He  referred  to  Ridgway  v. 
Woodhouse  Qi).'\  When  in  a  will  there  is  a  residuary 
bequest  on  a  condition,  and  no  gift  over  on  breach  of  the 
condition  (as  it  is  here),  there  is  no  case  deciding  that 
breach  of  that  condition  defeats  the  gift.  It  is  merely  a 
duty  imposed  of  imperfect  obligation. 
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I  now  proceed  to  the  proviso  limiting  the  gift  over,  in 
which,  as  a  strict  condition  subsequent,  I  contend  you 
cannot  introduce  one  word  not  in  it.  Then  one  of  two 
results  must  follow, — either  the  condition  is  not  satisfied, 
or  it  is  void  for  uncertainty.  The  limitation  over  must 
either  mean  that  the  children  shall  be  wholly  educated 
abroad  ;  or  if  that  is  not  the  construction,  then  it  is  im- 
possible to  fix  what  quantum  of  education  abroad  is 
intended  to  work  the  revocation  and  the  limitation  over. 
No  doubt  what  the  testator  really  contemplated  was  to 
ensure  a  Protestant  education.  But  we  must  look  only 
at  the  words ;  and  how  can  you  say  when  education 
abroad  begins  and  when  it  ends  ?    Are  six  months  of 

(fl)  5  Ves.  209.  (6)  7  Beav.  437. 
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education  while  travelling,  education  abroad  ?  are  twelve 
months  ?  If  not,  what  does  constitute  it  ?  You  have  no 
alternative  but  to  fall  into  uncertainty  or  to  say  the  lan- 
guage means  education  abroad,  excluding  all  idea  of 
education  in  England.  Now  if  that  is  the  construction, 
the  facts  present  no  difficulty ;  for  there  was  clearly  a 
portion  of  the  education  of  the  children  through  whom 
I  claim  m  England. 


The  education  must  be  taken  to  be  from  birth  till 
majority;  for  the  education  of  tiie  child  is  certainly  a 
part,  and  a  material  part,  of  its  education.  Now,  except 
for  eight  years  out  of  twenty-one,  these  children  were  all 
educated  in  England.  From  her  birth  till  the  age  of 
seven,  Agatha  was  in  England  ;  from  that  to  fifteen  she 
went  abroad  ;  and  fi'om  fifteen  to  twenty-one  she  was  in 
England.  How  can  that  be  called  total,  or  even  prin- 
cipal, education  abroad  ? 

As  to  the  question  of  Protestant  education^  it  is  clear 
in  the  evidence  that  Agatha  was  educated  as  a  Pro- 
testant ;  she  was  provided  with  Protestant  teaching,  and 
the  reading  of  the  forms  of  Protestant  worship. 


[He  argued  also  the  question  of  repugnancy  in  the 
last  clause,  giving  over  the  interests  as  if  the  children 
were  dead,  whereas,  if  they  were  dead,  the  estates  would 
not  so  go  over,  at  least  as  to  the  real  estate,  referring  to 
the  cases  in  Feame  (a)  ]  Nor  would  the  interests  in  the 
personalty  so  go  over ;  for  to  make  the  personal  estates 
go  over  under  the  original  limitations,  the  children  must 
die  under  twenty-one ;  the  words  here  in  the  limitation 
over  are  simply  as  if  dead,  and  you  cannot  import  any 
other  words. 

(a)  Page  252. 
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Lastly,  there  is  this  question^ — can  any  person  take 
the  benefit  of  a  breach  of  a  condition,  which  was  ren- 
dered impossible,  not  by  the  act  of  the  parties,  but  by 
the  act  of  a  foreign  enemy,  by  force,  rendering  the  per- 
formance of  the  act  impossible?  [He  referred  to  Co. 
Litt  (a).] 
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Mr,  Dickinson  with  him. 

Mr.  Baily  and  Mr.  Chichester  for  the  Baroness  Knyffy 
in  the  same  interest 

Mr.  Teedf  for  some  of  the  nieces,  who  would  take 
under  the  limitation  over,  gave  up  his  clients'  claim, 
which  could  only  arise  if  all  the  children  had  been 
educated  abroad. 

Mr.  Glasse,  for  other  parties  in  the  same  position, 
took  the  same  course. 


Mr.  I7umq)S(m  and  Mr.  F.  S.  WUliams  were  for  other 
parties  in  the  same  position. 

Mr.  Faber,  for  parties  claiming  as  under  an  intestacy. 

If,  stopping  at  the  condition,  none  of  the  children 
who  come  within  the  exclusion  of  that  condition  can 
take,  the  gift  over  cannot  take  efiect,  because  the  event 
referred  to  in  it  has  not  occurred,  viz.  the  children  have 
not  been  educated  abroad.  James,  for  instance,  though 
he  was  not  educated  in  England,  was  certainly  not 
educated  abroad.  That  part  of  the  terms  of  the  condi- 
tion is  not  complied  with.  James  was  educated  a  Pro- 
testant ;  he  is  therefore  not  a  child  who  was  educated 

(a)  Page  206  et  seq.,  "  Estates  on  Condition." 
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abroad  and  not  in  the  Protestant  religion  ;  therefore  the 
gift  over  has  not  taken  effect^  and  his  share  would  vest 
in  himy  and  would  descend  to  my  client 

Mr.  Oliver^  for  other  parties. 

The  SoUcitor-Generaly  in  reply. 

The  siun  of  the  arguments  on  the  other  side  is  this, — 
that  education  abroad  must  mean  total  education  abroad. 
Mr.  Rolt  says  you  must  discharge  your  mind  of  the  first 
part  of  the  condition,  and  must  look  only  at  the  proviso 
against  education  abroad. 

Now  what  the  testator  desired  was  education  in  this 
country.  The  following  words  mean  that  there  shall 
not  be  such  a  quantum  of  education  abroad  as  shall 
deprive  the  child  of  the  right  to  say  he  has  been  edu- 
cated in  England,  The  testator  meant  substantial  edu- 
cation in  England^  and  that  the  education  in  England 
should  not  be  so  diminished  by  education  abroad,  as  to 
make  it  cease  to  be  substantially  education  in  England, 
It  is  said  the  two  clauses  cannot  be  taken  together.  Why 
not  ?    They  do  not  contradict,  they  explain  each  other. 

The  question  then  reduces  itself  to  one  of  fact, — were 
these  three  children  so  fiur  educated  abroad,  that  you 
cannot  say  of  them  they  were  educated  in  England? 
That  was  the  intention  of  the  testator.  By  education  he 
meant  education  in  the  sense  of  religious  and  moral  cha- 
racter, as  well  as  of  scholastic  teaching.  He  looked  at 
the  state  of  France,  and  considered  that  coimtry  as  not 
offering  the  education  he  had  in  view. 

Now  the  parents  went  to  France  deliberately  and  in- 
tentionally to  reside  there ;   and  what  was  there  done 
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itfa  tbeir  children  amounted  clearly  to  education*  All 
e  substantial  part  of  their  education  was  abroad ;  that 
nriod  when  the  character  is  formed  was  passed  abroad. 

The  Vice-Chancellor  : 

The  questions  in  this  case  turn  on  the  will  of  George 
Tavering,  who  died  in  1793.  [His  Honor  referred  to 
e  clauses  set  out  in  p.  452,  and  proceeded:—]  Thus 
r  there  is  no  doubt  that  the  realty  and  personalty  were 
▼en  to  Thomas  J.  Clavering^  the  son,  with  remainder, 
I  to  the  real  estate,  to  his  children  as  tenants  in  common 
tail,  with  cross  remainders  by  implication  among  them, 
ith  remainders  to  the  testator's  nephews  and  nieces ;  and 
( to  the  personalty,  the  children  were  to  take  it  share  and 
lare  alike  at  twenty-one,  with  benefit  of  survivorship ; 
id  if  no  children  should  live  to  take,  then  it  was  to  go 
jet  to  his  nephews  and  nieces.  There  are  two  provisoes, 
id  on  these  the  questions  arise.  The  first  proviso  ap- 
iies  to  the  life  interest  given  to  the  testator's  son.  [His 
[onor  referred  to  the  proviso,  see  p.  453.]  Then  follows 
le  double  proviso,  on  which  the  most  material  question 
ises,  applicable  to  the  limitations  to  the  children.  [His 
[onor  referred  to  this  proviso,  see  p.  454.]  The  testator 
led  in  1793.  His  son  Sir  Thomas  John  Clavering  had 
X  children,  two  of  whom  {Thomas  Charles  and  Augustus 
horge)  died  in  early  in&ncy.  The  other  four  were 
ameSf  Clara  Anne,  Agatha,  and  the  Plaintiff  The 
laintiff  insists  that  the  contingencies  on  which  the 
lares  of  the  other  three  were  limited  over  took  effect, 
id  that  he,  the  Plaintiff,  is  entitled,  not  only  to  his  own 
>urth  share,  but  to  the  other  three  shares.  There  is  no 
uestion  as  to  the  shares  of  the  two  children  who  died 
I  in£uicy.  The  realty  as  to  their  shares  went  among 
le  other  four,  and  the  personalty  as  if  there  had  been 
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but  four  children.  In  1800  a  bill  was  filed  for  carrying 
the  trusts  of  the  will  into  execution  and  for  administra- 
tion ;  and  it  appeared  in  that  suit  that  the  wife  of  Thomas 
J.  Clavering  had  not  within  the  period  of  three  months 
abjured  the  Roman  CathoUc  religion  and  embraced  the 
Protestant  &ith.  There  is  no  question  but  that  the  life 
interest  of  ThomcisJohn  Clavering  ceased,  and  the  limita- 
tion over  of  the  rents  and  profits  came  into  operation ; 
and  the  father,  Thomas  John  Clavering^  having  lived  to 
1853,  the  income  of  the  real  and  personal  estate  accumu- 
lated during  that  period.  The  present  suit  is  in  the 
nature  of  a  supplemental  suit 


Now  it  is  I  think  very  plain  what  the  testator's  end 
and  object  was  in  these  provisoes.  His  son  Thomas 
John  Clavering  had  married  a  Roman  Catholic  lady. 
He  was  evidently  apprehensive  that  his  son,  or  the 
children  of  his  son,  might  become  Roman  Catholics; 
and  therefore  he  determined  not  only  to  require  that  the 
son*s  wife  should  abjure  the  Roman  CathoUc  religion  and 
profess  the  Protestant  religion,  according  to  the  rites  of 
the  Church  of  England^  and  that  the  son  should  con- 
tinue to  profess  the  Protestant  religion  according  to  the 
rites  of  the  Church  o{ -England,  but,  as  a  means  of 
accomplishing  that  end,  he  meant  to  prohibit  a  con- 
tinuous residence  of  the  son  in  foreign  parts,  and  to  pro- 
hibit the  education  of  the  children  in  foreign  parts. 
That  was  evidently  his  design,  and  he  attempted  to  eflfect 
it  by  the  provisoes  to  which  I  have  already  referred. 


Now,  taking  the  proviso  which  applies  to  the  interest 
of  the  children,  its  form  is  this : — It  first  professes  to 
impose  a  condition  upon  the  limitations  to  the  children, 
which  were  contained  in  the  previous  part  of  the  will,  in 
terms  appropriate  to  express  a  condition ;  and  then,  in 


CASES    IN    CHANCERY. 


469 


addition  to  that,  it  directs  that  there  shall  be  a  cesser  of 
the  estate  of  any  child,  and  the  limitation  over  of  tlie 
share  of  that  child,  on  the  happening  of  either  of  two 
contingent  events :  the  one  was  the  child  being  educated 
abroad,  and  the  other  was  the  child  being  educated  not 
in  the  Protestant  religion  according  to  the  rites  of  the 
Church  of  England. 
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Now  it  might  admit  of  some  discussion,  if  it  were 
worth  the  discussion,  whether  this  is  to  be  regarded 
precisely  as  a  condition,  or  as  a  conditional  limitation,  or 
what.term  should  be  applied  to  it  in  order  to  express  its 
exact  nature.  In  one  sense  it  may  be  said  it  is  not  pro- 
perly a  condition,  because  it  was  not  intended  that  the 
heir  should  take  any  advantage  of  the  breach  of  it  It 
may  be  said  that  it  is  not  strictly  a  conditional  limitation, 
because  the  eflect  upon  the  happening  of  the  contingency 
was  not  to  give  a  new  estate  to  any  one  to  whom  an 
estate  was  not  previously  limited,  but  only  to  accelerate 
the  estate  which  was  previoHsly  limited  by  way  of  re- 
mainder. Perhaps,  if  it  were  worth  the  consideration, 
the  most  appropriate  term  to  apply  to  it  would  be  that 
which  Lord  Truro,  in  Egerton  v.  Lord  Brownlow,  ap- 
plied to  the  limitation  in  that  case,  which  has  a  con- 
siderable degree  of  analogy  in  respect  of  form  to  the 
present  He  said  that  the  most  appropriate  term  to 
apply  to  it  would  be  "  a  proviso  for  cesser  and  accelera- 
tion." However,  it  is  clearly  in  the  nature  of  a  limita- 
tion or  a  condition ;  and  there  can  be  no  doubt,  and  I  do 
not  think  this  has  been  questioned,  that  it  is  in  the  nature 
of  a  condition  subsequent,  and  not  of.  a  condition  prece- 
dent.  The  estates  and  interests  are  by  the  previous  part 
of  the  will  clearly  and  distinctly  given  to  the  children  as 
they  came  into  esse,  by  way  of  vested  remainder,  and 


470 


CASES    IN    CHANCERY. 


1856. 
Clavering 

V. 

Ellison. 


the  proviso  is  intended  to  defeat  those  estates,  and  to 
accelerate  the  subsequent  limitations. 

Now,  with  regard  to  contingent  limitations  or  conditions 
which  are  to  have  the  efiect  of  defeating  a  vested  estate, 
it  is  a  plain  rule  that  such  limitations  must  be  construed 
strictly.  That  rule  is  one  of  very  old  standing.  It  is 
laid  down  in  Francis's  Case,  in  the  eighth  volume  of 
Lord  CoJu^s  Reports ;  it  is  laid  down  more  than  once  in 
Coke  Littleton;  it  is  laid  down  in  the  Touchstone;  and 
it  was  referred  to  as  an  established  rule  by  Lord  St. 
LeoTiards  in  the  case  to  which  I  have  already  referred  of 
Egerton  v.  Lord  Brownlow.  In  some  of  the  older 
authorities  the  exinression  is  used,  that  such  limitations 
are  ^'odious  to  the  law."  It  is  not  worth  while  quarrelling 
with  the  expression,  though  perhaps  it  is  not  very  philo- 
sophical  to  say  that  that  which  is  a  recognized  peart  of 
the  law  is  odious  to  the  law ;  but  I  consider  it  as  a  quaint 
way  of  expressing  the  meaning  that  such  limitations  are 
regarded  with  great  jealousy,  and  are  construed  with 
great  strictness. 

If  such  be  a  clear  rule,  it  appears  to  me  to  be  an 
equally  clear  principle,  that  the  contingency  on  which 
such  a  limitation  is  to  take  effect  should  be  something 
definite  and  certain ;  that  the  contingency  should  be  so 
expressed  as  not  to  leave  it  in  any  degree  doubtful  or 
uncertain  what  the  contingency  is  which  is  intended  to 
defeat  the  prior  estate.  Now  here,  as  I  have  said,  are 
two  distinct  contingencies  mentioned  by  the  testator,  on 
the  happening  of  either  of  which  the  estate  previously 
given  to  any  one  of  the  children  of  Thomas  John  Clover^ 
ing  is  to  cease, — the  one,  the  being  educated  abroad;  the 
other,  the  being  educated  not  in  the  Protestant  reUgion 
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according  to  the  rites  of  the  Church  of  England,  Each 
of  those  two  contingencies  must  of  course  be  looked  at 
separately,  because  on  the  happening  of  either,  although 
the  other  should  not  have  happened,  the  intention  was  to 
defeat  the  prior  limitation* 
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Taking,  then,  the  first  of  those  contingencies,  the 
being  educated  abroad,  I  confess  that  at  first  sight,  when 
the  case  was  argued  before  me,  it  did  not  appear  to  me 
that  there  was  any  very  serious  difficulty  with  regard  to 
the  contingency ;  but  upon  more  mature  deliberation,  I 
have  found  it  more  and  more  difficult  to  answer  the 
question,  what  is  meant  by  being  **  educated  in  England  " 
and  "educated  abroad."  What  did  the  testator  intend 
by  the  terms  which  he  thus  used  ?  It  will  be  observed 
that  in  the  former  branch  of  the  proviso  he  makes  the 
condition  to  be  the  being  "educated  in  EnglandJ^  In 
the  subsequent  branch  of  the  proviso  he  expresses  the 
contingency  which  is  to  defeat  the  estate  by  the  terms 
"educated  abroad.*^  What  does  he  mean  by  "being 
educated  in  England''  and  "being  educated  abroad?" 


It  might,  perhaps,  be  suggested,  that  by  the  term 
educated  in  England  the  testator  meant  being  exclusively 
and  entirely  educated  in  England  from  the  very  com- 
mencement to  the  termination  of  education,  during  the 
whole  career  of  education,  so  that  no  portion  or  fragment 
of  education  should  be  received  out  of  England.  Now, 
if  that  be  the  sense  in  which  the  testator  used  the  term, 
he  must  have  considered  that  meaning  to  be  necessarily 
implied  in  the  word  "  educated  ;*'  for  he  has  not  used 
any  such  term  as  "  exclusively,"  or  "  entirely f'*  or  "  cdto- 
geiher^  or  "  througJtout,''  and  therefore,  if  he  intended 
to  convey  any  such  meaning,  he  must  have  considered 
that  he  conveyed  it  by  the  single  word  "  educated."   Now 
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the  testator  has  used  the  term  *' educated"  seTeral  times 
in  this  proviso ;  and  if  in  one  of  those  places  he  must 
be  held  to  have  regarded  that  term  as  stamped  with  the 
special  signification  of  entire,  complete,  exclusive  educa- 
tion, it  appears  to  me  extremely  difficult  to  avoid  the 
conclusion  that  in  the  other  places  in  which  he  uses  the 
same  term  in  the  same  proviso,  he  must  be  held  to  have 
used  the  term  stamped  with  the  same  special  signification. 
It  will  be  observed  that  fai  this  proviso  he  uses  the  term 
'^educated'*  five  times.  First  he  says  the  gift  to  the 
children  is  upon  this  express  condition,  that  the  children 
*^be  educated  in  England;'^  secondly,  he  says,  '^in  case 
any  one  or  more  of  such  children  shall  be  educated 
abroad;"^  thirdly,  he  says,  "then  I  do  hereby  revoke  all 
and  every  devise  to  such  child  or  children  sa  educated  as 
aforesaid;"  fourthly,  he  says,  "and  do  give,  devise  and 
bequeath  the  shares  or  share  of  such  child  or  children 
unto  and  amongst  such  other  child  or  children  of  my 
said  son  who  shall  be  educated  in  England;^  and  fifthly, 
he  says,  "as  if  such  child  or  children  so  educated 
abroad  was  or  were  actually  dead."  If,  then,  in  those 
places  where  he  speaks  of  being  educated  in  England 
he  means  {ex  vi  termini)  exclusive,  entire,  thorough  edu- 
cation, it  would  be  very  difficult  to  justify  the  conclusion 
that  when  he  uses  the  same  term  with  respect  to  being 
educated  abroad,  he  meant  to  use  it  in  a  sense  quite 
opposite  to  that  of  exclusive,  thorough  and  entire  educa- 
tion. I  do  not  see  how  such  a  conclusion  could  be 
arrived  at  consistently  with  the  ordinary  rules  of  con- 
struction. And  if  I  am  to  hold  that  in  each  of  the 
places  in  which  the  word  "educated"  is  used  in  this 
proviso  the  testator  meant  entire  and  exclusive  educa- 
tion, then  the  estate  of  any  child  could  only  be  defeated 
where  such  child  was  entirely  and  exclusively  and  tiirough- 
out  educated  abroad.     Now,  if  that  be  the  construction. 
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no  doubt  such  a  contingency  may  be  said  to  be  clear 
and  unambiguous  enough ;  but  then  there  is  an  end  of 
the  case^  because  it  is  admitted  as  to  each  of  the  three 
children  as  to  whom  the  question  arises,  that  they  re- 
ceived part  of  their  education  in  England  and  part 
abroad,  and  no  one  of  them  has  been  entirely  and  ex- 
clusively educated  abroad. 
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I  confess,  however,  it  appears  to  me  that  it  is  hardly 
possible  to  suppose  that  by  the  term  **  educated  in 
England^"*  any  more  than  by  the  term  "  educated  abroad," 
the  testator  meant  entire  and  exclusive  education.  For 
example,  taking  the  expression  "  educated  in  England,'' 
I  cannot  think  the  testator  meant  that  any,  the  smallest, 
portion  of  education  received  abroad  should  have  the 
eflect  of  defeating  the  estate  of  any  child.  Nor  was  it 
so  contended  by  the  Plaintiff's  counsel.  Referring  back 
to  the  former  proviso,  which  relates  to  the  estate  given 
to  the  father,  one  of  the  conditions  is  his  not  residing 
abroad  more  than  three  months  in  any  year.  This  in- 
volves a  tacit  permission  to  him  to  reside  abroad  for 
three  months  in  each  year  of  his  life.  Now  I  think  it  is 
clear  the  testator  never  meant  that,  if  the  father  availed 
himself  of  that  permission  to  reside  abroad  for  three 
months  in  any  year,  he  was  to  be  precluded  from  taking 
his  family  with  him.  If  the  testator  had  meant  to  pro- 
hibit the  children  from  going  abroad  with  their  father, 
he  might  have  done  that  in  express  terms.  Suppose, 
then,  the  testator's  son  went  to  France  or  Germany  or 
Italy  for  two  or  three  months,  and  took  his  &mily  with 
him,  it  is  clear  that  in  the  widest  sense  of  the  term 
"education"  (I  may  say  in  that  which  is  its  original 
sense,  its  sense  according  to  its  derivation,  though  cer- 
tainly not  its  more  ordinary  and  popular  sense),  viz.,  in 
the  sense  in  which  education  means  nurture  or  bringing 


474 


CASES    IN    CHANCERY. 


1856. 

CLAVERINa 

V, 

Ellison. 


up,  the  being  abroad  for  two  or  three  months  would 
necessarily  involve  some  degree  of  education ;  because 
it  is  utterly  impossible  for  a  young  person  to  go  abroad 
for  two  or  three  months  without  acquiring  some  degree  of 
education  in  this  its  large  sense,  although  there  may  not 
be  any  direct  tuition  by  means  of  any  hired  teacher. 
That  at  least  the  testator  clearly  did  not  mean  to  prohibit 
I  admit,  however,  that  this  is  a  sense  of  the  term  ^edu- 
cation," which  is  not  the  ordinary  sense,  and  not  the 
sense  in  which  the  testator  probably  intended  to  use  it 
Taking,  then,  a  narrower  sense  of  the  term  "  education,** 
suppose  the  son  went  abroad  with  his  children  for  two 
or  three  months,  and,  in  order  that  the  boys'  time  might 
not  be  thrown  away,  availed  himself  of  being  at  Paris 
(for  example)  to  give  them  tuition  in  some  of  those 
bodily  exercises  and  accomplishments  which,  though  not 
absolutely  necessary  to  the  education  of  a  man,  undoubt- 
edly form  part  of  education  in  a  liberal  sense,  and  in  a 
sense  in  which  it  is  often  used ;  suppose,  for  example,  he 
gave  them  lessons  in  riding,  swimming  or  fencing,  (no- 
body can  say  that  these  accomplishments  are  not  parts  of 
a  complete  and  finished  education,)  or  suppose  he  gave 
his  daughters  lessons  in  dancing,  which  is  certainly  part 
of  the  finished  education  of  a  young  lady,  I  cannot 
conceive  that  such  acts  as  these  would  constitute  such  an 
education  abroad  as,  according  to  the  intention  of  the 
testator,  would  defeat  the  estates  given  to  the  children. 
I  am  satisfied  that  if  the  question  could  have  been  put 
to  the  testator,  instead  of  objecting  to  such  a  course,  he 
would  have  approved  of  it 


But  it  may  be  said  those  are  only  bodily  exercises,  and 
do  not  afiect  the  education  of  the  mind.  Let  me,  then, 
take  something  more  approaching  to  what  is  intellectual. 
Let  me  suppose  that  being  abroad  he  gave  to  his  sons  or 
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daughters  lessons  in  drawing  or  in  music,  (nobody  wiD 
deny  that  those  are  parts  of  education,)  would  that 
degree  of  education,  acquired  abroad,  be  education 
abroad  which  under  this  proviso  was  to  have  the  efiect, 
according  to  the  testator's  intention,  of  defeating  the 
limitations  which  the  testator  had  made  in  &vour  of  the 
children  ? 
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I  may  go  further  and  take  other  branches  which  are 
more  completely  parts  of  the  education  of  the  higher 
powers  of  the  intellect  I  may  take  such  a  science  as 
fortification,  which  might  be  very  useful  to  a  son  intended 
for  the  army ;  or,  let  me  take  mathematics  generally.  I 
feel  great  difficulty  in  concluding  that  the  testator  would 
have  considered  the  receiving  instruction  in  either  of 
those  sciences,  while  abroad,  to  be  such  an  education 
abroad  as  would  have  the  efiect,  according  to  his  inten- 
tion, of  defeating  the  estate  given  to  any  of  the  children. 


Now  let  me  put  another  case  of  very  probable  occur- 
rence. Suppose  the  son,  going  abroad  with  his  family 
for  two  or  three  months,  takes  with  him  his  daughters' 
governess,  who  had  been  residing  in  the  &mily,  an  English 
woman,  and  a  devoted  member  of  the  Church  of  England  ; 
or  takes  with  him,  as  a  tutor  for  his  sons,  a  clergyman  of 
the  Church  of  England^  his  object  being  to  keep  up  the 
intellectual,  moral  and  religious  education  of  his  children 
according  to  our  English  notions  of  education,  and  par- 
ticularly that  they  might  have  the  benefit  of  religious 
instruction  in  the  tenets  of  the  Church  of  England, — 
well,  that  would  be  education  abroad;  it  would  not 
indeed  be  what  we  commonly  call  a  foreign  education, 
but  it  would  be  pro  tanto  education  abroad, — am  I  to 
say  that  that  was  within  the  intention  of  the  testator 
when  he  directed  the  estates  of  the  children  to  cease  on 
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the  happening  of  the  contingency  which  he  expresses  by 
the  tenns,  their  being  "educated  abroad.*^ 

I  have  put  these  cases  for  the  purpose  of  illustrating 
what  appears  to  me  to  be  the  extreme  difficulty,  nay,  the 
impossibility,  of  assigning  a  precise  and  certain  and  un- 
ambiguous signification  to  those  terms  ^^  educated  in 
England^'  and  '^educated  abroad,"  unless,  indeed,  I  am 
to  hold  that  they  are  used  in  the  sense  of  exclusive 
education.  Now  it  was  not  argued  before  me  that  by 
either  of  these  terms  the  testator  meant  exclusive  educa- 
tion, or  that  his  intention  was  that  no  portion  whatever 
of  education  might  be  received  while  abroad ;  but  it  was 
argued  upon  the  footing  that  the  testator  had  in  his  con- 
templation "substantial  education, and  that  he  meant  to 
require  substantial  education  in  England,  and  to  prohibit 
substantial  education  abroad.  In  other  words  it  comes 
to  this,  that  it  is  a  question  of  degree  or  proportion. 
Now,  if  it  be  once  brought  to  a  question  of  d^ree  or 
proportion,  it  then  appears  to  me  to  be  utterly  impossible 
to  assign  anything  like  a  certain  and  definite  meaning  to 
the  terms ;  for,  let  me  ask,  what  is  then  to  be  the  cri- 
terion by  which  I  am  to  test  the  matter  ?  Is  it  to  be  a 
question  of  the  relative  duration  of  the  respective  periods 
of  time  during  which  any  given  child  was  educated  in 
England  and  abroad  ?  Is  that  to  be  the  critmon 
by  which  I  am  to  judge  whether  the  substantial  pre- 
ponderating education  was  in  England  or  abroad  ?  If  I 
attempt  to  apply  that  test,  how  am  I  to  get  at  it  ?  At 
what  ages  does  education  begin  and  terminate  ?  If  you 
say  it  begins  at  the  birth  of  a  child,  and  terminates  at 
the  age  of  majority  (which  is  the  only  definite  period  I 
can  conceive  as  being  assigned),  then  does  the  question 
whether  a  person  is  substantially  educated  in  England 
or  abroad  depend  upon  this,  whether  he  has  received 
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instruction  during  the  larger  proportion,  say  eleven  years 
out  of  the  twenty-one,  in  England  or  abroad  ?  If  so, 
will  it  make  any  difference  whether  the  first  eleven  years 
are  abroad  and  the  last  ten  years  in  England^  or  vice 
versd? 
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If,  on  the  other  hand,  the  criterion  of  time  be  re- 
jected, and  if  it  be  suggested  that  it  must  depend  on  the 
quantum  of  education  that  the  child  has  received  in 
England  and  abroad,  that  is  obviously  an  impossible 
test ;  because  it  is  utterly  impossible,  when  a  child,  having 
been  educated  partly  abroad  and  partly  in  England,  has 
arrived  at  any  giv6n  age,  say  twenty-one,  to  ascertain  how 
much  of  that  child's  education,  in  point  of  quantity  of 
information  and  cultivation  of  the  intellectual  and  moral 
faculties,  has  been  received  in  England  or  has  been 
received  abroad. 


Now  I  think  these  observations  may  be  well  illustrated 
by  the  consideration  of  the  cases  of  these  very  children. 
Let  me  take  the  case  of  the  eldest  son  James,  He  was 
bom  in  England  and  remained  in  England  until  he  was 
rather  more  than  nine  years  old.  He  was  nine  years  and 
a  quarter  old  when,  in  1802,  he  went  with  his  &ther  to 
France,  Unquestionably  he  must  have  derived  some 
degree  of  education,  in  any  sense  of  that  term,  during 
those  nine  years  and  a  quarter ;  it  is  impossible  to  con- 
ceive otherwise ;  how  much  I  cannot  say ;  it  may  have 
been  that  the  whole  foundation  and  substratum  of  his 
future  education  was  laid  in  that  period ;  it  may  have 
been  that  he  practically  derived  no  substantial  education ; 
it  is  impossible  to  say.  At  the  end  of  those  nine  years 
and  a  quarter  he  was  taken  to  France^  where  he  remained 
six  years  and  a  quarter.  During  that  time  he  was  sent 
to  two  or  three  different  schools,  and  unquestionably 
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received  education  in  France^  perhaps  a  yery  substantial 
and  important  part  of  his  education^  perhaps  a  very 
insignificant  part.  That  brings  him  to  the  age  of  fifteen 
years  and  a  hal(  when  he  was  brought  back  to  England^ 
and  he  remained  in  England^  as  &r  as  I  can  find  from 
the  evidence,  until  after  he  attained  the  age  of  twenty- 
one.  Upon  his  coming  to  England  he  was  first  sent  to 
HarroWy  and  afterwards  to  the  Military  Academy  at 
Woolwich  to  learn  the  profession  of  a  sol<Uer ;  and  he 
remained  therefore  in  England  after  his  return  five  years 
and  a  half  more  before  he  attained  twenty-one.  Now 
see  how  it  stands  with  regard  to  him  :  out  of  the  twenty- 
one  years  of  his  minority  (if  that  is  to  be  regarded  as 
the  period  of  education)  the  first  nine  and  a  quarter,  and 
the  last  five  and  a  half,  were  in  England^  making  fourteen 
and  three  quarters  out  of  the  twenty-one  in  England^ 
and  the  remaining  six  and  a  quarter  in  France.  Was 
he  then  educated  in  England,  or  was  he  educated  in 
France,  that  is,  abroad  ?  Of  course  I  should  say  at  once 
he  was  educated  partly  in  England  and  partly  abroad. 
Yes ;  but  according  to  this  proviso  the  estate  is  given  to 
him  if  he  is  educated  in  England,  and  the  estate  is  to  go 
over  if  he  is  educated  abroad,  and  it  is  admitted  that  it 
does  not  mean  exclusive  education  in  either  case,  but 
that  the  question  is,  where  did  he  receive  the  substantial 
portion  of  his  education.  Then  what  is  to  be  the  cri- 
terion ?  If  it  is  tried  by  the  criterion  of  time,  by  fiur 
the  longest  period  was  spent  in  England,  And  what 
other  test  can  be  suggested  by  which  it  can  be  deter- 
mined that  the  substantial  portion  of  his  education  was 
received  in  France  and  not  in  England,  or  in  England 
and  not  in  France  ?  How  can  I  possibly  say  with  cer- 
tainty (and  certainty  I  think  must  be  arrived  at  in  order 
to  defeat  the  prior  estate  and  give  effect  to  the  limitation 
over) — how  can  I  say  with  certainty  that,  according  to  the 
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construction  which  is  to  be  put  on  the  testator's  language, 
there  has  been  an  education  abroad  in  the  sense  in  which 
he  used  that  term. 

With  regard  to  the  other  two  children,  Clara  the 
Baroness  De  Knyffy  and  Agatha  the  Baroness  De  Mcmt- 
famfon,  the  state  of  things  is  not  exactly  the  same,  but 
not  very  materially  different.  Clara  was  bom  in  England^ 
and  remained  in  England  till  she  was  eight  years  and  a 
quarter  old,  when  she  went  to  France  and  there  remained 
for  eight  years  or  thereabouts,  which  brought  her  to  the 
age  of  sixteen  and  a  quarter,  or  thereabouts ;  and  during 
the  greater  portion  of  the  eight  years  spent  in  France 
she  was  at  the  school  of  the  celebrated  Madame  Campan, 
At  the  age  of  sixteen  and  a  quarter  she  was  brought  back 
to  England  and  remained  here  till  after  she  attained 
twenty-one.  So  that  out  of  the  twenty-one  years  she 
was  thirteen  years  in  England  and  eight  years  in  France  ; 
the  first  eight  and  a  quarter  in  England^  the  next  eight 
in  France^  and  the  last  four  and  three  quarters  in 
England. 

With  regard  to  Agatha  there  was  a  slight  difierence, 
but  not  as  to  the  duration  of  the  aggregate  periods. 
She  remained  in  England  until  she  was  six  and  three 
quarters  years  old,  when  she  went  to  France^  where  she 
remained  eight  years ;  and  then  she  returned  to  England^ 
where  she  remained  until  she  attained  twenty-one.  So 
that  she  was,  like  her  sister,  thirteen  years  in  England 
and  eight  in  France^  and  like  her  sister,  though  not  for 
quite  so  long  a  period,  she  was  sent  to  the  same  school 
of  Madame  Campan.  With  regard  to  these  daughters, 
they  were  for  a  longer  period  in  France  than  their 
brother,  and  most  probably  received  more  of  their  edu- 
cation in  France  than  he  did.     Still  as  to  them,  I  feel 


1856. 

Clavbring 
Ellison. 


480 


CASES    IN    CHANCERY. 


1856. 
Claverinq 

0. 

Ellison. 


af  a  loss  to  devise  any  certain  rule  by  which  I  can  deter- 
mine whether  they  are  to  be  considered  as  having  been 
substantially  educated  in  England  or  abroad. 

Now,  looking  at  the  case  in  these  points  of  view,  which 
I  confess  have  only  occurred  to  me  in  the  course  of  a 
very  anxious  deliberation^  and  which  I  must  admit  were 
not  the  views  which  I  was  disposed  to  take  when  I  first 
heard  the  case,  the  conclusion  at  which  I  have  felt 
myself  compelled  to  arrive  is  this,  that  the  contingency 
on  which  the  estate  of  each  of  the  son's  children  is  to 
be  defeated^  and  the  ulterior  limitation  is  to  be  accelerated, 
is  not  expressed  in  such  clear,  definite  and  unambiguous 
terms  as  to  enable  the  Court,  either  cL  priori^  before  the 
events  have  happened,  to  predicate  with  certainty  what 
precise  thing  the  testator  intended  to  prescribe  or  pro- 
hibit, or  even  a  posteriori^  after  the  events  have  happened, 
to  decide  with  certainty  that  the  very  event  has  happened 
which  the  testator  contemplated,  and  that  therefore  the 
proviso  is  inoperative. 

Now  there  is  a  case  which  occurs  to  me  as  bearing  a 
good  deal  on  the  present, — not  one  of  those  cited  in  the 
course  of  the  argument,  where  the  decision  turned  on  the 
question  of  certainty  in  the  expression  of  the  contingency 
on  which  the  prior  estate  was  to  be  defeated,  and  the 
subsequent  estate  accelerated, — I  refer  to  the  case  of 
Fillingham  v.  Bromley ,  which  is  reported  in  the  Appendix 
to  JSimer  and  RusselFs  Reports  (a).  It  was  a  suit  for 
specific  performance,  and  is  the  stronger  as  an  authority 
on  the  point  because  Lord  JSldon  compelled  the  pur- 
chaser to  take  the  tide  depending  on  the  invalidity  of 
the  conditional  limitation  by  reason  of  the  uncertainty 
of  the  contingency.     [His  Honor  stated  the  &cts  of  the 
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case,  from  which  it  appeared  that  a  testator  deyised  his 
lands  to  Pendoch  Neale  for  life,  with  divers  remainders 
oyer ;  and  he  declared  his  will  to  be  that  the  person  or 
persons  who  should  be  entitled  to  and  possessed  of  the 
said  lands  and  hereditaments  should  not  set,  let  or  lease 
out  a  certain  estate  called  Ints,  or  any  part  thereof,  and 
that  every  such  person  or  persons  should  live  and  reside 
on  the  said  estate  called  Ints,  and  for  de&ult  thereof  he 
gave  and  devised  all  his  said  lands  and  hereditaments  to 
such  person  who  should  be  the  next  entitled  to  the  pos- 
session of  the  same  by  virtue  of  any  devise  or  limitation 
in  the  said  wiU,  as  if  such  person  so  refusing  or  neglect- 
ing to  reside  or  live  at  Ints  aforesaid  had  been  actually 
dead*    His  Honor  then  proceeded  thus :] 
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Now  I  think  there  is  a  very  close  analogy  between  the 
provisions  of  the  will  in  that  case  and  those  of  George 
Clavering's  will ;  and  certainly  in  that  case,  as  in  the 
present,  it  does  not  at  first  sight  appear  that  there  is  any 
great  difficulty  in  saying  what  the  testator  meant  But 
after  hearing  the  arguments,  Lord  Eldon  delivered  his 
opinion  in  these  terms.  ''  There  is  great  difficulty  in 
saying  that  a  forfeiture  was  incurred,  when  the  Court 
cannot  see  clearly  what  it  was  the  testator  meant ;  I  can- 
not agree  to  the  construction  of  this  will  which  has  been 
contended  for,  that  the  testator  meant  merely  to  prevent 
the  letting  of  the  estate.  There  are  two  things  which 
he  clearly  meant  to  prevent,  one  the  letting,  the  other 
the  nonliving  and  residing.  Then  comes  the  question, 
what  is  living  and  residing  ?  Occupation  is  not  living 
and  residing.  There  are  many  purposes  for  which  the 
word  inhabitant  has  been  taken  to  include  persons  as 
inhabitants  of  places  in  which  they  never  were.  The 
question  comes  to  this,  what  it  was  the  testator  meant ; 
and  whether,  unless  a  clear  meaning  can  be  put  upon  the 
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willy  the  Court  is  to  take  upon  itself  to  say  that  there  has 
been  a  forfeiture."  His  Lordship  took  time  to  consider 
the  case,  and  finally  expressed  his  opinion  that  the  title 
was  good.  So  that  in  that  case  Lord  Eldon  came  to  the 
conclusion  that  there  was  not  such  a  clear  and  definite 
and  unambiguous  expression  of  the  contingency  as  the 
Court  could  act  upon,  so  as  to  hold  that  the  prior  estate 
was  defeated  and  the  next  remainder  accelerated.  And 
such  appears  to  me  to  be  the  just  conclusion  in  the  case 
now  before  me. 


For  these  reasons,  so  &r  as  regards  the  contingency 
which  relates  to  education  in  England  or  abroad,  it 
appears  to  me  that  I  cannot  hold  that  the  estates  of 
James  the  eldest  son,  and  of  the  two  daughters,  have 
been  defeated. 

The  other  contingency  is  being  educated  not  in  the 
Protestant  religion  according  to  the  rites  of  the  Church 
oi  England.  It  is  not  the  not  being  educated  in  the 
Protestant  religion  according  to  the  rites  of  the  Church 
of  England,  but  the  being  educated  not  in  the  Protestant 
religion  according  to  the  rites  of  the  Church  of  England. 
Now,  without  entering  into  any  discussion  of  the  question 
how  far  that  may  be  open  to  all  or  to  any  of  the  observa- 
tions with  regard  to  certainty  or  uncertainty  applicable 
to  the  other  contingency,  it  is  quite  sufficient  to  say  it 
appears  to  me  clearly  on  the  facts,  that  the  event  has  not 
occurred  with  regard  to  any  of  the  children. 


With  regard  to  JameSy  as  I  have  already  stated,  he 
was  in  France  from  the  age  of  nine  years  and  a  quarter 
to  the  age  of  about  fifleen  and  a  half  years,  and  he  was 
at  French  schools  under  Roman  Catholic  masters,  and 
what  religious  instruction  was  given  generally  in  the 
school  seems  to  have  been  according  to  the  tenets  of  the 
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Roman  Catholic  Church  ;  but  it  does  not  appear  to  me 
that  James  was  ever  educated  in  any  tenets  other  than 
hose  of  the  Church  of  England^  and  there  is  this  test  of 
ty  whichy  in  the  absence  of  any  precise  evidence  on  the 
lubject,  is  to  my  mind  conclusive,  that  he  remained  a 
Protestant  up  to  the  day  of  his  death,  which  did  not 
>ccur  until  he  had  attained  the  age  of  thirty  years,  and 
here  does  not  appear  to  be  the  smallest  reason  for 
uggesting  that  he  had  even  a  tendency  to  abjure  or  to 
ease  to  profess  the  Protestant  religion  according  to  the 
ites  of  the  Church  of  England. 


1856. 

Claverimo 

r. 
Ellison. 


Then  as  to  Clara^  the  Baroness  De  Knyff^  what  is 
ler  position  ?  She  was  sent  to  Madame  Camparis  school 
Madame  Campan  herself  was  a  Roman  Catholic ;  the 
oajority  of  the  children  were  Roman  Catholics,  but 
here  were  from  time  to  time  Protestant  children  in  the 
ichool,  and  those  Protestant  children  were  allowed  to 
lave  their  own  religious  education;  and  though  there 
va3  probably  not  much  of  religious  education,  still  it 
ippears  there  was  a  Protestant  governess  in  the  school, 
who  used  to  read  to  them  occasionally,  if  not  habitually, 
he  service  of  the  Church  of  England  from  our  Prayer 
Book;  and,  moreover,  there  was  a  clergyman  of  the 
ISiurch  of  England^  who  came  occasionally  to  the  school 
ind  conversed  with  the  girls,  and  although  it  does  not 
ippear  he  gave  them  any  precise  religious  instruction, 
jret  be  used  to  question  them. 


The  same  may  be  said  as  to  Agatha.  Undoubtedly 
hese  two  girls  were  in  peril  of  being  converted  or  per- 
rerted  to  the  Roman  Catholic  religion ;  but  were  they 
educated  not  in  the  Protestant  religion  according  to  the 
ites  of  the  Church  oi England?  I  do  not  see  the  least 
race  of  it,  and  applying  the  same  test  as  I  have  applied 
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in  the  case  of  James^  what  has  occurred  ? — the  Baroness 
De  Knyff  is,  up  to  this  hour,  as  she  swears,  and  there  is 
no  evidence  to  contradict  it,  a  Protestant  She  has, 
indeed,  married  a  Roman  Catholic,  and  her  children  may 
be  Roman  CathoUcs,  but  she  herself  is  a  Protestant  up 
to  this  hour.  With  regard  to  Agatha  the  Baroness 
De  Montfaufon,  she  also  married  a  Roman  Catholic,  after 
she  had  attained  the  age  of  about  twenty-two,  up  to  which 
time  she  continued  to  be  a  Protestant  according  to  the 
tenets  of  the  Church  of  England,  and  it  was  with  a  view 
to  her  marriage,  and  as  a  step  which  it  appears  was 
necessary  to  her  marriage,  that  she  did,  a  few  months 
before  her  marriage,  abjure  the  Protestant  and  profess 
the  Roman  Catholic  Religion.  I  may  observe  that  with 
regard  to  both  these  young  ladies  after  they  returned  to 
England^  when  the  one  was  above  sixteen  and  the  other 
nearly  fifteen  years  old,  they  resided  at  their  &ther*s 
country  seat  in  the  north  of  England,  and  there  is  the 
evidence  of  the  clergyman  of  the  parish  that  they  were 
in  the  constant  habit  of  attending  the  parish  church 
there,  that  he  firequently  conversed  with  them,  and  that 
he  had  not  the  slightest  suspicion  of  there  being  in 
either  of  them  the  smallest  tendency  to  quit  the  Church 
of  England  in  which  they  had  been  brought  up.  There- 
fore it  is  sufficient  to  say  with  regard  to  this  particular 
contingency,  that  is,  the  contingency  of  being  educated 
not  in  the  Protestant  religion  according  to  the  rites  of 
the  Church  of  England,  it  appears  to  me  the  contingency 
has  not  happened  with  regard  to  any  one  of  those  three 
children. 


For  the  reasons  I  have  mentioned  it  appears  to  me  I 
cannot  give  the  Plaintiff  the  relief  he  asks ;  but  he  is 
entitled  to  a  decree  declaring  the  rights  of  the  parties, 
and  for  the  proper  accounts. 
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27th  and  28th 

February. 

Lease. 
GIDDENS  V.  DODb.  ^"^'^f^' 


IN  April,  1838,  James  Giddens  granted  a  farming  lease  A  lease  was 

to  Cornelius   Osbom   Dodd  for  fourteen   years,  from  pn^ed  to  A. 

•'for  fourteen 
March,  1837,  at  a  rent  of  llOZ.  10*.     The  lease  con-  years,  with  a 

tained  the  usual  covenants  to  pay  rent,  to  repair,  timber  proviso  for  ter- 
being  allowed  by  the  lessor,  to  cultivate  properly,  to  ^^^^^  at  the 
deliver  up  peaceably,  and  other  covenants.     It  contained  end  of  seven  if 
also  the  ordinary  proviso  for  re-entry  on  breach  of  any  ^,  ®  ??    ®^  ^ 
covenants ;  and  there  was  also  the  following  proviso : —  sire,  on  his 
**  Provided,  &c.,  that  if  the  said  James  Giddens,  his  g"7»ng  po^^e  ^^ 
heirs  or  assigns,  shall  be  desirous  of  determining  or  writing*  JB. 
putting  an  end  to  the  demise  or  lease  hereby  granted  at  joined  in  the 
the  end  of  the  first  seven  years  of  the  said  term  of  gulf^*"  TMjg 
fourteen  years,  and   of  such   desire   shall   give   notice  landlord  gave  a 

in  writing  to   the  said  C  O.  Dodd.  his  executors  or  "otice;  in  terms 

.  a  notice  to  quit, 

administrators,  or  leave  the  same  for  him  or  them  at  not  expressing 

his  or  their  place  of  usual  abode,  six  calendar  months  in  terms  his 
before  the  expiration  of  the  said  first  seven  years,  then  ^^inate  the 
and  in  such  case  this  present  indenture,  demise  or  lease,  tenancy  under 
and  the  estate  and  term  hereby  granted,  and  every  clause,  '*^^  proviso,  but 
covenant  and  proviso,  act,  matter  and  thing  hereinbefore  lease  and  its 
contained  shall  cease,  determine  and  be  absolutely  void  determinable 

and  of  no  effect,"  &c.  fedRl^  this 

was  a  termina- 

To  this  deed  C.  Dodd,  the  father  of  C.  O.  Dodd,  |»^"  ^^  ^^^    . 

'  ^        ,  lease  under  the 

was  a  party,  joining  in  the  covenants  with  his  son  for  the  proviso  and 

due  performance  of  the  covenants  by  the  son.  discharged  the 

surety. 

The  bill  alleged  that  the  rent  was  duly  paid,  and  the 
other  covenants  duly  performed,  down  to  the  death  of 
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1856.  James   Giddens  the  lessor,  which  took  place  on  the 

15th  of  August,  1840.  By  the  evidence  of  the  tenant 
C,  O.  Dodd,  it  appeared  that,  previously  to  1844,  he 
had  broken  some  of  the  covenants  in  the  lease  regulating 
the  mode  of  fiirming.  On  the  25th  of  March,  1844, 
James  Giddens  duly  served  on  the  tenant  C  O.  Dodd 
a  notice  in  the  following  terms: — "Take  notice,  I  do 
hereby  require  you  to  quit  and  deliver  up  possession  of 
the  house,  farm,  lands,  tenements,  hereditaments  and 
premises  which  you  now  hold  of  me,  situate  at  Abbots 
Roothingy  otherwise  Abbas  JRoothinff,  in  the  county  of 
Essex^  which  you  now  hold  of  me  under  a  certain  m- 
denture  determinable  as  therein  mentioned/"  dated  S5th 
March,  1844.  Your's,  &c.  Signed,  and  addressed  to 
C.  O.  Dodd,  the  tenant  in  possession.  The  Plaintiff 
alleged  that  the  notice  was  withdrawn ;  the  evidence  on 
that  point  was  conflicting ;  but  at  any  rate  it  was  not 
acted  upon.  The  tenant,  by  some  arrangement  between 
him  and  Giddens,  remained  in  possession,  and  went  on 
long  after  the  expiration  of  the  seven  years. 

James  Giddens,  by  his  will,  devised  all  his  real  estate 
to  his  widow  the  Plaintiff.  After  his  death  the  rent  fell 
into  arrear,  and  a  considerable  sum  was  due  for  rent, 
accrued  since  the  death  of  Giddens,  at  the  time  the  bill 
was  filed.  Cornelius  Dodd,  the  surety,  by  his  will,  made 
in  December,  1843,  devised  all  his  real  estate  to  his  wife 
for  life,  remainder  as  to  a  particular  estate  over ;  and  all 
the  residue  of  his  estate  he  devised  to  his  son  C  0. 
Dodd  (the  tenant),  John  Marriage  and  Stephen  Cros* 
singham,  their  heirs  and  assigns,  on  trusts  for  sale,  and 
with  power  to  give  receipts.  He  appointed  his  wife  and 
the  three  trustees  executrix  and  executors  of  his  will. 
C.  Dodd  died  shortly  after  making  his  will. 
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The  Plaintiff  brought  an  action  against  C.  O.  Dodd       Jf  ^ 
in  January,  1851,  as  executrix  of  her  husb^pd,  for  some 
arrears  of  rent  accrued  since  his  death,  and  recovered 
judgment    To  that  action  the  other  trustees  and  execu- 
tors were  no  parties. 

In  March,  1851,  C.  O.  Dodd  became  insolvent;  and 
this  bill  was  filed  by  Elizabeth  Giddens,  the  devisee  of 
James  CUddens,  as  such,  claiming  the  arrears  of  rent 
remaining  due  accrued  since  die  death  of  James  Criddens^ 
as  a  specialty  creditor  on  the  estate  of  C.  Dodd  the 
surety.  All  the  parties  beneficially  interested  in  the 
produce  of  the  sale  of  C.  Dodds  estate  were  made 
parties,  and  some  of  tiiem  were  under  disability. 

Mr.  BaHy^  Mr.  BiUon  and  Mr.  Prentice,  of  die  com- 
mon law  bar,  for  the  Plaintiff 

It  is  clear  tiiat,  unless  the  tenancy  was  determined  by 
the  instrument  produced  as  a  notice,  the  Defendant's 
estate  would  be  liable.  There  had  been  breach  of  cove- 
nant to  pay  rent,  and  rent  is  due  to  the  Plaintiff  under 
the  covenant  The  surety  is  liable  for  that,  and  the 
Plaintiff  is  thei'efore  a  specialty  creditor  on  the  estate. 
But  it  b  said  die  notice  produced  determined  the  te- 
nancy. It  did  not  do  so.  First,  it  is  admitted  that  it 
never  was  acted  on ;  the  tenant  remained  in  possession ; 
the  notice  was  in  &ct  withdrawn,  at  any  rate  it  was 
mere  waste  paper,  since  there  never  was  a  cessation  of 
the  tenancy  in  &ct 

But  the  notice  did  not  show  an  intention  to  terminate 
the  tenancy  imder  the  proviso;  it  does  not  follow  the 
terms  of  die  proviso.  It  does  not  express  any  desire  to 
put  an  end  to  the  lease  pursuant  to  that  power,  but  is  a 
simple  peremptory  notice  to  quit     It  names  no  time ;  it 
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1856.  must  therefore  be  construed  a  notice  to  quit  immediately ; 

and  the  Coi^  will  not  import  into  it,  that  which  it  does 
not  contain.  [They  cited  Cadhy  v.  Martinez  (a),  Goode 
v.  Howells,{b),  Johnston  v.  Hudle8tane{c\  JBessell  v. 
Landsherg  {d). 

Mr.  Toiler y  for  the  Defendants,  except  the  Assignees 
of  C.  O.  Dodd. 

Many  of  the  parties  Defendants  are  the  persons  bene- 
ficially interested  in  the  estate  of  Dodd  the  surety. 
They  ought  never  to  have  been  parties.  Under  the 
Orders  of  %th  August,  1841,  the  devisees  in  trust  of 
Dodd  were  sufficient  parties,  and  the  beneficiaries  ought 
not  to  be  here.  As  against  them  therefore,  that  is  as 
against  all  the  other  Defendants,  except  J.  Marriage 
and  C  O.  Dodd  the  devisees,  I  ask  you  to  dismiss  the 
bill,  whatever  may  be  your  decision  on  the  merits. 

Assuming  that  objection  not  to  prevail,  then  the 
Plaintifi*  has  not  proved  his  case.  Some  of  the  Defen- 
dants are  not  competent  to  make  admissions ;  as  against 
them  there  is  no  proof  of  the  Plaintiff's  debt 

The  only  evidence  in  support  of  the  debt  is  the  judg- 
ment in  the  action  at  law.  That  action  was  brought  by 
the  Plaintiff  in  her  character  of  executrix^  and  cannot  be 
evidence  in  support  of  her  title  as  devisee ;  and  it  is  only 
as  devisee  that  she  can  sue  for  this  debt,  which,  if  a  debt 
at  ail,  accrued  after  the  death  of  Giddens.  I  say  there- 
fore, there  is  no  debt  proved,  and  the  Plaintiff  has  no 
title. 

The  substantial  defence  is,  however,  that  the  liability 

(a)  1 1  Ad.  &  Ell.  720.  (c)  4  Barn.  &  Cress.  922. 

(6)  4  Mee.  &  W.  199.  (d)  7  Q.  B.  638. 
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otDoddwaiS  discharged^  and  that  turns  on  the  notice.  1856. 

The  party  now  objecting  to  the  sufficiency  of  the  notice       p*^^"^^ 
is  the  representative  of  the  very  party  who  served  it.  „. 

She  cannot  take  the  objection  at  any  rate.     But  on  the  Dodd. 

construction  of  the  notice^  it  is  objected  that  it  does  not 
express  the  desire  of  the  lessor  according  to  the  proviso. 
But  surely  a  notice  to  the  tenant  to  go  out^  is  sufficiently 
an  expression  of  desire  that  the  tenant  shall  go  out,  that 
is,  of  desire  to  terminate  the  tenancy. 

Then  it  is  said  it  does  not  state  the  time  when  it  is 
to  take  efiect  The  cases  cited  on  that  point  on  the 
other  side  show  only  that  if  the  party  giving  the  notice 
specifies  a  wrong  time,  the  notice  is  bad.  That  is  the 
case  of  Cadby  v.  Martinez  (a)  and  Goode  v.  HowelU  {b). 
But  in  this  case  the  lease  is  referred  to,  and  the  terms  of 
it  are  imported  into  the  notice.  Suppose  the  lease  had 
been  recited  in  extenso,  could  there  be  any  doubt  ?  But 
if  the  lease  is  referred  to,  it  is  the  same  as  if  it  were 
actually  set  out  But  then  they  say  the  notice  was 
equally  applicable  to  the  proviso  for  re-entry.  But  at 
that  time  there  were  no  breaches  which  would  have  jus- 
tified re-entry.  Therefore  the  notice  could  not  be  in- 
tended to  apply  to  re-entry,  and  could  only  apply  to  the 
proviso  for  terminating  the  lease.  It  was  served  exactly 
the  six  calendar  months  before  the  termination  of  the 
seven  years,  and  refers  to  the  nature  of  the  holding, 
which  was  for  seven  or  fourteen  years,  terminable  at  the 
first  seven.  [On  this  point  he  cited  Doe  d.  Rodd  v. 
Archer  (c).]  In  Goode  v.  Howells  (rf),  the  observations 
of  the  Court  apply  to  this  case.  [He  then  cited  JBonar 
V.  M'Donald  (e),  Archer  v.  Hale  (/ ).] 

(a)  11  Ad.  &  Ell.  720.  (rf)  4  Mee.  &  W.  199. 

(6)  4  Mee.  &  W.  199.  {ej  14  Jurist,  1077. 

(c)  14  East,  245.  (/)  4  Bing.  464. 
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1 856.  Of  course,  if  the  lease  was  tenmnated,  the  surety  was 

discharged.  But  then  it  is  said,  that  the  surety  is  still 
bound,  because  C.  O.  Dodd  the  lessee  and  one  of  his 
executors  continued  in  possession.  But  if  that  would 
bind  C  O.  Dodd,  how  can  the  act  of  one  only  of  the 
surety's  executors,  and  that  one  himself  the  principal, 
vary  the  rights  of  the  surety  ?  Clarke  v.  Henty  (a). 

Mr.  Osborne,  for  the  assignee  of  C.  O.  Dodd,  asked 
to  be  dismissed  with  costs. 

Mr.  Baily,  in  reply. 

It  is  quite  immaterial  which  of  the  parties  takes  ad- 
vantage of  the  defect  of  the  notice ;  if  the  notice  is  bad, 
either  party  may.  As  to  the  notice  itself,  it  is  not  a  notice 
for  terminating  the  tenancy,  it  is  an  immediate  notice  to 
quit  That  is  inconsistent  with  the  proviso.  The  notice 
was  never  acted  upon ;  the  tenant  remained  in  possession, 
that  is  admitted.  The  surety's  position  was  surely  not 
varied  by  a  mere  notice  never  acted  upon,  never  having 
any  substantial  result  The  cases  that  we  have  cited  do 
show  that  a  notice  to  put  an  end  to  a  tenancy  ought 
strictly  to  follow  the  proviso.  Does  this  notice  do  so? 
There  is  nothing  in  it  to  show  any  intention  to  terminate 
the  lease  under  that  proviso.  It  is  a  mere  peremptory 
notice  to  quit,  which  might  as  well  have  been  given  in 
pursuance  of  the  power  of  re-entry. 

The  Vice-Chancellor  : 

The  Plaintiff  claims  as  a  specialty  creditor  of  Cor- 
nelitis  Daddy  and  the  manner  in  which  the  debt  is 
alleged  is  this,  Giddens,  having  in  1838  granted  a  lease 
to  Cornelius  Osborne  Dodd,  the  son  of  Cornelius  Dodd, 

(a)  3  Y.&  Coll.  Exch.  187. 
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CameUus  Dodd  became  a  party  to  the  deed,  and  by  it  1856. 

covenanted,  together  with  his  son,  for  the  due  payment 

of  the  rent,  and  the  performance  of  the  other  covenants 

by  his  son ;  those  covenants  are  entered  into  with  CHd' 

dens,  his  heirs  and  assigns ;  Giddens  is  dead,  and  by  his 

will  he  devised  his  real  estate  to  the  Plaintiff  Elizabeth 

CUddens,  she  is  therefore  assignee  of  that  property ;  some 

of  the  covenants,  it  is  alleged,  have  been  broken  since 

the  death  of  GUddens  the  testator,  and  by  virtue  of  those 

breaches,  she,  as  his  assign,  claims  as  specialty  creditor. 

On  the  part  of  the  defence  it  is  insisted  that  Mrs.  CUd- 

dens  is  not  a  creditor  at  all  on  the  Defendant's  estate, 

because  in  the  lifetime  of  Giddens  he  served  on  C  O. 

Dodd,  the  tenant,  a  notice  in  writing,  the  efiect  of  which 

was  to  put  an  end  to  the  tenancy.     Of  course  the  effect 

of  that  would  be  to  discharge  C.  Dodd  the  surety  ;  and 

the  principal  question  is  whether  that  notice  did  operate 

to  determine  the  lease. 

Now,  on  that  point,  the  matter  stands  thus,  the  lease 
is  an  agricultural  lease,  by  which  Giddens  demised  to 
C  O.  Dodd  all  that,  &c.  [His  Honor  referred  to  the 
material  parts  of  the  lease,  set  out,  ante,  p.  485.]  The 
tenancy  for  seven  years  under  this  lease  would  expire  at 
Michaelmas,  1844;  on  the  g5th  of  March,  1844,  the 
notice  was  sent  by  Giddens,  and  served  on  C.  O.  Dodd, 
and  no  question  is  made  but  that  it  was  duly  served — 
[His  Honor  referred  to  the  notice  set  out  in  p.  486 — ] 
and  the  question  is,  whether  that  notice  operated  to 
determine  the  lease  at  the  expiration  of  the  first  seven 
years.  If  it  did,  the  efiect  is,  that  C  Dodd  ceased  to 
be  liable  for  any  breaches  of  covenant  subsequent  to 
Michaelmas,  1844.  Now,  as  I  said  in  the  course  of  the 
argument,  that  is  a  purely  legal  question ;  and  the  debt 
arising  out  of  the  breaches  is  a  purely  legal  debt,  and  I 
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1856.  should  have  been  glad  to  have  had  this  question  tried  m 

a  Court  of  Law ;  but  if  I  were  to  direct  an  action,  as  no 
facts  are  in  controversy,  and  the  point  would  have  to  be 
reserved  for  the  Court,  I  should  be  in  fact  asking  the 
opinion  of  a  Court  of  Law.  It  would  not  be  strictly, 
but  it  would  be  in  a  roundabout  way,  sending  a  case  for 
a  Court  of  Law ;  and  I  do  not  think  I  can  fairly,  under 
the  Act,  take  that  course.  I  shall,  therefore,  take  upon 
myself  to  determine  the  legal  question.  None  of  die 
cases  which  have  been  cited  come  quite  up  to  this  case. 
They  may  throw  light  on  the  views  of  a  Court  of  Law 
on  the  question  arising  on  this  notice,  and  they  establish 
certain  principles,  but  there  is  no  case  on  which  I  can 
fix  and  say  it  affords  a  distinct  guide.  Now,  one  of  the 
principles  to  be  collected  fi*om  those  cases  is  this,  that 
where  there  is  a  proviso  in  a  lease  for  determining  it,  and 
notice  is  given  to  determine  it,  that  notice  must  be  in 
accordance  with  and  not  contrary  to  the  terms  of  the 
proviso.  Now,  if  this  notice  does  operate  as  a  notice  to 
quit  at  the  end  of  seven  years,  it  does  not  appear  to  me 
to  be  in  any  way  contradictory  to  the  terms  of  the  pro- 
viso. It  does  not  follow  it  in  precise  language,  but  it 
does  not  contradict  it ;  and  in  that  sense  it  is  in  accord- 
ance with  it.  If  this  notice  had  stated  the  desire  of 
the  lessor  to  determine  the  lease  at  the  end  of  seven 
years,  beyond  all  question  it  would  have  been  sufficient 
But  it  does  not  say  in  terms  that  Giddens  is  desirous  of 
terminating  the  lease;  and  it  does  not  therefore  give 
notice  of  such  desire  ;  but  what  it  does  is  to  give  notice 
that  Giddens  requires  C  O.  Dodd  to  quit  the  premises 
held  under  the  lease  determinable  as  therein  mentioned. 
Now,  looking  at  the  lease,  one  sees  that  the  only  clause 
by  which  the  lease  is  to  be  determined,  is  the  clause  for 
determining  it  at  the  end  of  seven  years.  If  the  lease 
had  been  recited  in  the  notice,  as  the  point  was  put  by 
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Mr.  Toller  in  his  argument,  and  after  that  recital,  show-  1856. 

ing  in  express  terms  the  powers  of  the  landlord  to 
determine  the  lease  at  the  end  of  seven  years,  it  had 
gone  on  to  say,  I  do  hereby,  in  accordance  with  the  Dodd. 
proviso,  give  you  notice  to  quit ;  there  could  be  no  doubt 
that  would  be  a  notice  to  quit  at  the  end  of  the  seven  years, 
and,  prim&  &cie,  it  does  appear  to  me  the  notice  is  in 
accordance  with  the  proviso,  and  does  operate  as  a  suf- 
ficient notice.  It  might  have  been  that  there  were  pre- 
vious breaches  of  covenant,  and  that  the  purpose  of  the 
notice  was  to  intimate  that  the  landlord  wished  to  put  an 
end  to  the  lease  by  reason  of  those  breaches  of  covenant. 
But  in  that  case,  by  the  lease,  the  mode  of  termination 
was  not  to  be  by  notice,  but  by  reentry,  and  whatever 
the  efiect  of  that  might  be,  the  language  of  the  lease 
does  not  intimate  that  it  is  to  be  a  determination  of  the 
lease.  But  so  far  firom  there  being  any  proof  of  ante- 
cedent breaches  of  covenant,  laying  a  ground  at  that  time 
for  re-entry,  or  for  determining  the  lease,  on  the  ground 
of  breach  of  covenant,  the  Plamtiff's  allegation  is,  that 
up  to  the  date  of  Giddens's  death  there  were  no  breaches 
of  covenant.  I  think  on  the  whole  the  notice  must  be 
taken  to  show  the  intimation  by  Giddens  of  his  intention 
to  determine  the  lease  by  means  of  the  notice  in  writing. 
He  does  give  notice  to  quit  the  premises  held  under 
a  lease  determinable  as  therein  mentioned;  and  the 
Plaintiff  not  being  able  to  suggest  any  ground  on  which 
notice  could  be  given,  except  for  that  purpose,  I  think  it 
does  not  lie  in  his  mouth  to  say  the  notice  meant  nothing. 

Upon  the  cases  cited  this  is  to  be  observed:  in  all 
those  cases  the  party  giving  the  notice  insisted  on  its 
validity,  and  it  was  the  party  served  who  resisted.  Here 
it  is  the  party  himself  who  has  served  the  notice  who  is 
asking  the  Court  to  say  it  meant  nothing.     It  is  true 
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1856.  that  if  it  were  not  sufScient,  if  it  was  contradictory  of  the 

p  proviso,  the  person  serving  it  might  take  the  objection ; 

p.  but  here  it  is  in  accordance  with  the  proviso* 


DODD. 


It  appears  to  me  that  the  conclusion  I  have  arrived  at 
is  in  accordance  with  the  cases  cited ;  I  should,  of  course, 
upon  a  question  so  purely  legal,  not  so  decide  if  in  doing 
so  I  had  to  contravene  those  authorities,  but  I  think  I 
am  not  contravening  them. 

I  conclude,  then,  having  no  express  case  to  guide  me, 
that  the  Plaintiff  did  in  &ct  by  serving  this  notice  put 
an  end  to  the  tenancy,  so  that  whatever  may  have 
been  the  subsequent  arrangement  between  Giddens  and 
C  O.  Doddy  the  surety  has  a  right  to  say  that  the 
liability  as  to  him  was  put  an  end  to.  In  this  view  the 
Plaintiff  is  not  a  creditor  on  C  Dodds  estate,  and 
without  going  into  the  other  parts  of  the  case,  I  am  of 
opinion  that  the  bill  must  be  dismissed,  and  with  costs. 
If  I  had  decided  otherwise  as  regards  C.  Dodd,  I  should 
still  have  dismissed  the  bill  as  against  all  the  parties 
beneficially  interested  in  his  estate;  they  ought  not  to 
have  been  parties. 
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DARBY  V.  DARBY. 

1856: 
Between  24th  and  29th 

Rebecca  Darby .  Plaintiff;     ^^^g^th^March 

and  N^s/-^/ 

Alfred  Edmund  William  Darby,  Alice  Real  Estate. 

Mary  Darby,  Alfreda  Lucy  Darby,  Partn^s^in 

Infimts,  and  Abraham  Darby     .    .    •  Defendants.         Land. 

Alfred  darby,  the  father  of  the  three  infant  ^-  and,^-  P"^- 

chased  lapd  on 

Defendants,  died  intestate.     A.  JE.  W.  Darby,  the  first  ^  j^j^j  specula- 
Defendant  on  the  record,  was  his  only  son  and  heir-at-  tion  with  their 

law.     The  Defendants  A.  M.  Darby  and  A.  L.  Darby  J?*"'  "^"'^»  ^°' 

^  ^  the  purpose  of 

Trere  hb  two  daughters  and  only  other  children.  laying  it  out  in 

building  plots, 

This  bill  was  filed  by  the  administratrix  of  Alfred  ^^  the  joint  i^o- 
Darby  for  the  administration  of  his,  estate,  and  the  prin-  fit  or  loss  of  A. 

<npal  question  was,  what  was  the  course  of  devolution  of  fJ^  ^  •  * '        ^   * 
'      ^  '  that  It  was  con- 

certain  real  estate  belonging  to  Alfred  Darby.  verted  out  and 

out,  and  the 

The  state  of  &cts  was  rather  intricate  as  set  out  in  ^y^^  partners 
the  bill,  but  the  substance  of  them,  as  regards  the  ques-  deceased  in 
tion  to  be  decided,   was   this: — Alfred   Darby  and  ^^'^- ^j       i 
Abraham  Darby,  the  last  Defendant  named,  who  were  estate  passed 
brothers,  had  embarked  in  a  joint  speculation  as  part-  '®  ^'"  personal 
ners  in  the  purchase  of  divers  real  estates,  for  which 
they  had  jointly  paid   or  rendered  themselves  liable. 
The  arrangement  between  them  was,  that  these  lands 
were  bought  for  the  purpose  of  converting  them  into 
building  sites  in  plots,  and  reselling  them  at  a  profit 
Portions  of  some  of  them  were  so  built  upon,  and  the 
ground  and  buildings  sold.     As  to  some  of  them,  the 
l^al  estate  had  been  by  arrangement  conveyed  to  Alfred 
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Darby i  and  a  large  portion  at  the  death  of  Alfred  Darby 
remained  unsold.  There  was  a  memorandum  between 
the  Darbys  and  certain  other  persons  who  were  their 
agents  for  the  sale  of  the  property,  but  it  did  not  amount 
to  a  clear  declaration  of  partnership,  and  it  did  not 
appear  that  there  was  any  actual  deed  or  written  instru- 
ment of  partnership  between  the  Messrs.  Darby  ;  but  it 
was  admitted  that,  in  &ct,  their  'arrangement  and  course 
of  dealing  amounted  to  this, — that  it  was  a  joint  specu- 
lation; that  they  purchased  the  lands  with  their  joint 
monies ;  and  that  they  purchased  them  for  the  purpose 
of  laying  them  out  in  building  plots,  to  be  resold  for  their 
joint  profit  and  at  their  joint  loss ;  and  that  they  did  deal 
with  them  to  some  extent  on  the  footing  of  that  arrange- 
ment The  principal  question,  and  the  only  one  which 
this  report  embraces,  was,  whether,  on  the  death  of 
Alfred  Darby,  his  share  of  the  unrealised  real  estate 
descended  to  his  heir-at-law  A.  E.W.  Darby,  or  whether 
it  passed  as  personal  estate  to  his  personal  representa- 
tive. 


Mr.  Anderson  and  Mr.  Rogers,  for  the  Plaintifi^  and 

Mr.  Olasse  and  Mr.  Wharton,  for  the  two  daughters 
in  the  same  interest,  contended  that  the  real  estate  was 
converted  by  the  partnership  out  and  out,  and  passed  to 
the  personal  representative  of  A.  Darby. 


Real  property  purchased  for  partnership  purposes  is 
converted ;  that  Is  the  general  rule  of  partnership  law. 
Dale  V.  Hamilton  (a)  is  a  case  as  nearly  as  possible  like 
this.  There  the  agreement  was  not  in  writing ;  it  was 
for  the  purpose  of  purchasing  land  to  be  applied  in  a 
partnership  speculation.  The  land  there,  as  here,  was 
the  very  subject  of  the  partnership.  The  evidence  in 
(a)  5  Hare,  369,  and  2  Phil.  269. 
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this  case  shows  that  the  speculation  was  for  bujring  and  1 S^^* 

selling  land,  a  trade  in  land.  The  buying  and  selling 
land  is  as  much  a  business,  and  as  capable  of  being  the 
subject  of  a  partnership,  as  the  buying  and  selling  of 
personal  chattels.  But  it  matters  not  what  is  the  subject- 
matter  of  the  business;  the  weight  of  authority  is  in 
fiivour  of  the  broad  doctrine,  that  once  show  that  real 
estate  is  purchased  with  the  partnership  assets,  and  for 
the  partnership  purposes,  and  used  for  those  purposes, 
and  it  is  converted  out  and  out ;  and  that,  not  only  as 
between  the  partners,  which  is  beyond  all  dispute,  but 
also  as  between  the  real  and  personal  representatives  of 
a  partner  on  dissolution. 

Mr.  Baily  and  Mr.  Babington,  for  A,  E.  W,  Darby, 
the  heir. 

At  the  time  of  the  testator's  death  the  property  in 
question  was  real  estate;  primd  facie,  therefore,  it  goes 
to  the  heir.  Only  one  case  is  cited,  Bale  v.  Hamilton, 
where  the  purchase  of  land  was  the  inception  of  the 
partnership.  In  all  the  other  cases  the  partners  were  so 
in  the  ordinary  sense  of  the  word,  and  the  land  was 
bought  and  used  for  the  partnership  purposes.  Hence 
these  cases  do  not  apply ;  for  here  the  Barbys  did  not 
carry  on  any  business  till  they  bought  the  land ;  there 
was  no  partnership  but  in  the  lands.  Now  can  there  be 
such  a  partnership  ?  •  Is  the  buying  and  selling  land  a 
trade  ?  and  if  it  is  not,  there  cannot  be  a  partnership. 
For  the  purpose  of  trade  there  must  be  a  buying  and 
selling,  as  dealers  and  chapmen;  without  that,  there 
could  not  be  bankruptcy;  and  has  it  ever  been  heard 
that  a  buyer  and  seller  of  land  could  be  made,  in  respect 
of  thaty  a  bankrupt  ?  But  bankruptcy,  or  the  capacity  to 
be  bankrupt,  is  a  necessary  legal  ingredient  of  trade. 
If,  therefore,  there  could  be  no  bankruptcy,  there  could 

VOL.  IIL  '  N  N 


498 


CASES    IN    CHANCERY. 


1856. 


be  no  trade ;  and  if  no  trade,  no  partnership.  E?en  in 
the  case  of  mines,  which  the  law  treats  as  an  exceptional 
species  of  trade,  the  mines  do  not  pass  as  personalty, 
but  retain  their  quality  of  real  estate. 


Mr.  Erskine  appeared  for  the   Defendant  Abraham 
Darby, 

Mr.  Anderson  repUed. 


V. 


The  following  cases  were  cited :  —  Thornton 
Dixon{a\  Houghton  v.  Houghton  (J),  Fereday  ▼.  Wight- 
wick  (c),  Selkrig  v.  Davies  (rf),  PhilKps  v.  PhilHps  {e\ 
Crawshay  v.  Maule  (/),  Randall  v.  Randall  (g),  Dak 
V.  Hamilton  (h),  Cookson  v.  Cooh8on{iy,  And  see  the 
question  very  ably  discussed  in  Bissett  on  Partner- 
ship (A). 


8th  March. 


Judgment. 


The  Vice-Chancellor,  after  stating  the  facts,  pro- 
ceeded as  follows : — 

The  question  has  generally  arisen  where  persons, 
carrying  on  an  ordinary  commercial  or  mercantile  part- 
nership, had  purchased  real  estate  for  the  purpose  of 
their  trade.  I  have  carefiilly  considered  the  authorities 
on  the  subject,  and  the  result  of  them  appears  to  be 
this:— in  Thornton  v.  Dixon (t)  Lord  Thurlow  said,  that 
he  had  always  understood  that  where  partners  bought 


(a)  3  Br.  C.  C.  199. 
(6)  11  Sim.  491. 
(c)  1  R.  &  M.  45. 
\d)  2  Dow.  230. 
\e)  !  M.  &  K.  649. 
(/)  1  Swanst.  495. 


ig)  7  Sim.  271. 
(A)  5  Hare,  369. 
(t)  8  Sim.  529. 
(k)  Page  48  et  seq. 
(/)  3  Br.  C.  C.  199. 
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lands  for  the  purpose  of  a  partnership  concern  it  was  to 
be  considered  part  of  the  partnership  fiind,  and  conse- 
quently must  be  considered  as  personalty,  and  distri- 
butable as  such ;  but  afterwards,  the  case  having  been 
further  argued,  his  Lordship  said,  that  if  the  agreement 
had  been  that  the  land  should  be  valued  and  sold,  it 
would  have  converted  it  into  personalty;  but  that  the 
agreement  in  the  case  before  him  was  not  sufficient  to 
vary  the  nature  of  the  property ;  therefore  that,  after  the 
dissolution,  the  property  would  result  according  to  its 
respective  nature,  the  real  as  real,  the  personal  as  per- 
sonal estate.  In  Bell  v.  Phyn(a),  and  Babnain  v. 
Shore  {b),  Sir  W.  Chrant  decided  simply  on  the  authority 
of  Thornton  v.  IHxon.  Lord  Eldon  had  the  question 
suggested  to  him  in  several  cases.  In  Ripley  v.  Water" 
foorth  (c)  the  precise  question  did  not  arise.  In  Toums- 
end  V.  Bevaynes  (d)y  Macintosh  and  three  other  persons 
entered  into  partnership  as  paper  makers,  and  purchased 
lands,  on  which  they  carried  on  the  business.  The 
purchase-money  as  to  part  was  paid  for  out  of  the  part- 
nership capital,  and  part  was  left  on  mortgage  of  the 
land.  The  value  of  the  premises  was  treated  as  part  of 
the  ]>artner8hip  stock  and  capital  in  stating  the  yearly 
balances  of  the  partnership.  Macintosh  having  died, 
his  executors  sold  his  interest  in  the  partnership  to  the 
surviving  partners.  His  heir  claimed  so  much  as  was 
the  value  of  his  share  of  the  real  estate.  The  Master 
reported  in  favour  of  the  heir's  claim,  and  Lord  Eldon 
allowed  an  exception  to  the  report.  This  would  seem  to 
be  an  express  decision  on  the  point ;  but  in  Mr.  JacoVs 
notes  to  Roper's  Husband  and  Wife  (e)  it  is  suggested 
that  the  decision  turned  on  an  instnunent  discovered  after 
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(fl)  7  Ves.  453. 
(6)  9  Ves.  500. 
(c)  7  Ves.  425. 


(d)  1  Mont,  on  Partner- 
ship, App.  97. 

(e)  1  Rop.  H.  &  W.  346,  n. 
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]856.  the  matter  had  been  referred  to  the  Master,  aiid  that 

probably  Lord  Eldon's  decision  went  on  the  efiect  of 
that  particular  instrument  In  a  subsequent  case  before 
Lord  Eldon^  Selkrig  v.  Davies  (a),  the  question  arose  as 
to  a  Scotch  partnership ;  it  does  not  follow  of  course 
that  the  law  of  Scotland  and  England  are  the  same  on 
this  point;  but  in  the  course  of  the  argument  Lord 
Eldon  said  his  own  individual  opinion  was,  that  all  pro- 
perty involved  in  a  partnership  concern  ought  to  be  con- 
sidered as  personal.  In  another  Scotch  case,  Kirh- 
patrick  V.  Sime{b\  the  precise  point  came  before  Lord 
Eldon  on  a  Scotch  partnership ;  and  he  saidj  ^^  As  to  all 
partnerships  in  England  I  think  the  rule  is,  and  the 
better  rule  of  decision  would  be,  to  say  that  the  partners 
held  the  property  as  trustees  for  the  creditors,  and  that 
the  whole  became  personal  estate.  If  the  course  of 
decisions  in  thb  country  had  run  uniformly  to  that  efl^t, 
I  should  have  thought  it  right  to  say  that  the  same  rule 
of  law  should  prevail  in  Scotland.  But  if  there  have 
been  cases  in  England  ruled  difierently,  I  could  not 
advise  that  the  Courts  in  Scotland  should  adopt  that 
which  I  consider  the  best  principle  of  law  in  such  a 
case.  Till  the  case  decided  by  Lord  Thwrlow  the  lawyers 
always  considered  the  real  estate  belonging  to  a  partner- 
ship as  personal  in  point  of  succession;  and  we  have 
always  wished  to  get  out  of  that  case  of  Lord  Thwrlaw*sJ' 
It  is  impossible  that  any  thing  can  be  more  clear  and 
distinct  than  Lord  Eldon^s  opinion  as  to  what  the  law 
ought  to  be,  and  that  Lord  Thurlow^s  decision  in  Thornton 
V.  Dixon  could  not  be  supported. 

In  Stiiart  v.  Marquis  of  Bute  (c)  Lord  Eldon  said, 

(a)  2  Dow.  230.  Appeal  Cases,  5Zo. 

(6)  5     Paterson*s     Scotch  (c)  1 1  Ves.,  see  p.  665. 
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^  In  cases  where  persons  engaged  in  partnership  have 
bought  freehold  houses,  the  difficulty  of  distinguishing 
and  arranging  property  of  different  natures,  partly  per- 
sonal, partly  real,  has  never,  except  by  the  e£fect  of  th^ 
contract  or  the  will,  been  held  sufficient  against  the  heir." 
This  dictum  at  first  sight  seems  to  imply  an  assertion 
of  the  heir*s  title ;  but  I  think  Lord  Eldon  only  meant 
to  intimate,  that  whenever  the  heir  was  entitled,  his  title 
should  not  be  prejudiced  by  any  difficulty  that  might 
arise  in  distinguishing  the  realty  from  the  personalty. 
In  Crawshay  v.  Maule  (a)  Lord  Eldon  said,  ''  It  has 
been  repeatedly  decided  that  interests  in  lands,  purchased 
for  the  purpose  of  carrying  on  trade,  are  no  more  than 
stock-in-trade."  And,  on  a  subsequent  day,  he  said, 
**  For  ordinary  purposes  a  lease  is  no  more  than  stock-in- 
trade,  and,  as  part  of  the  stock,  may  be  sold ;  nor  would 
it  be  material  that  the  estate  purchased  by  a  partnership 
was  fireehold,  if  intended  only  as  an  article  of  stock; 
though  a  question  might  in  that  case  arise  on  the  death 
of  a  partner  whether  it  would  pass  as  real  estate  or  as 
stock,  personal  estate  in  enjoyment,  though  freehold  in 
nature  and  quality."  These  are  the  only  cases  in  which 
the  matter  came  before  Lord  Eldon;  and  in  three  of 
them  he  expressed  a  clear  opinion  that  the  law  ought  to 
be,  that  where  partners  purchase  land  for  partnership 
purposes,  it  should  be  treated  as  personal  property. 

Then  there  are  three  cases  before  Sir  J.  Leach ;  and 
in  each  of  these  cases  he  held,  without  any  doubt,  that 
the  real  property  became  personalty,  and  that  the  personal 
representatives  of  the  deceased  partner  had  the  right  to 
his  share.  The  first  is  Fereday  v.  Wightwick{b)y  and 
there  he  says,  "  The  general  principle  is,  that  all  property 
acquired  for  the  purpose  of  a  trading  concern,  whether 
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(a)  1  Swanst.  495. 


(6)  1  Russ.  &  Myl.  45. 
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it  be  of  a  personal  or  real  nature^  is  to  be  considered  as 
partnership  property,  and  is  to  be  first  applied  accord- 
ingly in  satisfaction  of  the  demands  of  the  partnership.'' 
Now  the  decision  in  that  case  may  be  said  to  go  only  to 
the  extent  of  determining  that  it  is  partnership  property 
as  among  the  partners.  But  in  Phillips  ▼.  P/dllips{a) 
Sir  J.  Leach  said,  ''  I  confess  I  have  for  some  years,  not- 
withstanding older  authorities,  considered  it  to  be  settled 
that  all  property,  whatever  might  be  its  nature,  purchased 
with  partnership  capital  for  the  purposes  of  the  partner- 
ship trade,  continued  to  be  partnership  capital,  and  to 
have  to  every  intent  the  quality  of  personal  estate ;  and, 
in  the  case  of  Fereday  v.  Wightwieh,  I  had  no  intention 
to  confine  the  principle  to  the  payment  of  partnership 
demands.'* 


The  third  case,  before  Sir  J.  Leach,  is  Brom  v. 
Brom{b),  which  was  a  decision  to  the  same  eflfect, 
between  the  trustees  and  the  personal  representative  of 
the  deceased  partner. 


There  are  also  three  cases  before  Sir  L.  ShadwelL 
In  Randall  v.  Randall  (c) — [His  Honor  referred  to  the 
facts  of  the  case] — the  Vice-Chancellor  held  that  the  share 
of  the  deceased  partner  in  real  estate  was  not  converted 
into  personalty.  In  Cookson  v.  Cookson  (d),  the  Vice- 
Chancellor  also  held  that  the  property  in  question,  which 
was  freehold,  remained  fireehold  property ;  but  in  the 
last  case  before  Sir  Z.  Shadwell,  of  Houghton  v.  Hough- 
ton (e),  he  decided  otherwise,  and,  fi*om  the  judgment  in 
that  case,  it  is  evident  that  Sir  L.  Shadwell  considered 
that  if  the  facts  were  such  that  the  real  estate  hcui  become 


(a)  1  Myl.  &  K.  649. 
(6)  3  Myl.  &  K.  443. 
(c)  7  Sim.  271. 


(d)  8  Sim.  529. 

(e)  11  Sim.  491. 
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character  of  personal  estate.  And  I  conceive  that  the 
reason  why  he  decided  the  two  previous  cases  otherwise 
was,  that  in  those  cases  he  did  not  consider  that  the  pro- 
perty had  become  partnership  property. 

The  result,  then,  of  the  authorities  may  be  thus 
stated: — Lord  Thurlaw  was  of  opinion  that  a  special 
contract  was  necessary  to  convert  the  land  into  per- 
sonalty ;  and  Sir  W.  Ghrant  followed  that  decision.  Lord 
Eldon  on  more  than  one  occasion  strongly  expressed  his 
opinion  that  Lord  Thurlow^s  decision  was  wrong.  Sir 
J.  Leach  clearly  decided  in  three  cases  that  there  was 
conversion  out  and  out;  and  Sir  L,  Shadwell,  in  the  last 
case  before  him,  clearly  decided  in  the  same  way.  That 
is  the  state  of  the  authorities. 

Now  it  appears  to  me  that,  irrespective  of  authority, 
and  looking  at  the  matter  with  reference  to  principles 
well  established  in  this  Court,  if  partners  purchase  land 
merely  for  the  purpose  of  their  trade,  and  pay  for  it  out 
of  the  partnership  property,  that  transaction  makes  the 
property  personalty,  and  effects  a  conversion  out  and  out. 

What  is  the  clear  principle  of  this  Court  as  to  the  law 
of  partnership  ?  It  is,  that  on  the  dissolution  of  the 
partnership  all  the  property  belonging  to  the  partnership 
shall  be  sold,  and  the  proceeds  of  the  sale,  after  dis- 
charging all  the  partnership  debts  and  liabilities,  shall  be 
divided  among  the  partners,  according  to  their  respective 
shares  in  the  capital.  That  is  the  general  rule ;  it  requires 
no  special  stipulation ;  it  is  inherent  in  the  very  contract 
of  partnership.  That  the  rule  applies  to  all  ordinary 
partnership  property  is  beyond  all  question,  and  no  one 
partner  has  a  right  to  insist  that  any  particular  part  or 


504 


CASES    IN    CHANCERY. 


1856. 


item  of  the  partnership  property  dhaU  remain  unsold, 
and  that  he  shall  retain  his  own  share  of  it  in  specie. 
This  principle  is  clearly  laid  down  by  Lord  Eldon  in 
Crawihay  v.  Collins  {a),  and  by  Sir  W,  Grant  in 
Featherstonhaugh  v.  Fenwick  {b\  and  the  right  of  each 
partner  to  insist  on  a  sale  of  all  the  partnership  property, 
which  arises  from  what  is  implied  in  the  contract  of 
partnership,  is  just  as  stringent  as  a  special  contract 
would  be.  If^  then,  this  rule  applies  to  ordinary  stock- 
in-trade,  why  should  it  not  apply  to  all  kinds  of  parU 
nership  property  ?  Suppose  that  partners,  for  the  pur- 
pose of  carrying  on  their  business,  purchase,  out  of  the 
funds  of  the  partnership,  leasehold  estate,  or  take  a  lease 
of  land,  paying  the  rent  out  of  the  partnership  funds, 
can  it  be  doubted  that  the  same  rule  which  applies  to 
ordinary  chattels  would  apply  to  such  leasehold  pro- 
perty ?  I  do  not  think  it  was  ever  questioned  that,  on  a 
dissolution,  the  right  of  each  partner  to  have  the  partner- 
ship effects  sold  applies  to  leasehold  property  belonging 
to  the  partnership  as  much  as  to  any  other  stock-in- 
trade.  No  one  partner  can  insist  on  retaming  his  share 
unsold.  Nor  would  it  make  any  difference  in  whom  the 
legal  estate  was  vested,  whether  in  one  of  the  partners 
or  in  all ;  this  Court  would  regulate  the  matter  according 
to  the  equities.  And  Sir  TF".  Orant  so  decided  in  Feather- 
stonhaugh  v.  Fenwick, 

If,  then,  the  rule  applies  not  only  to  ordinary  stock-in- 
trade,  but  also  to  a  lease  for  years, — suppose  next,  that 
the  partnership,  instead  of  purchasing  a  term  of  years, 
were  (whether  from  necessity  or  choice)  to  purchase  land 
in  fee ;  if  the  land  is  necessary  for  the  partnership  busi- 
ness, and  bought  with  the  partnership  assets,  what  dif- 
ference can  it  make  whether  the  real  estate  bought  is 


(o)  15  Ves.  218. 


(6)  17  Ves.  298. 
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leasehold  or  in  fee  ?    Let  it  be  once  established  that  the  1856. 

property  purchased  is  partnership  property,  and  it  then 
comes  under  the  operation  of  those  principles  which 
arise  out  of  the  partnership  contract ;  and  there  seems 
to  be  no  reason  why  the  operation  of  those  principles  is 
to  be  restricted  to  any  particular  class  or  species  of  part^ 
nership  property.  The  observations  of  Lord  Eldon  in 
Crawshay  v.  Maule,  before  referred  to,  show  that  in  his 
opinion  the  right  to  a  sale  on  a  dissolution  of  partnership 
does  not  in  any  degree  depend  on  the  nature  of  the  pro- 
perty. Nor  could  it  be  material  in  this  case,  any  more 
than  on  the  purchase  of  a  leasehold  interest,  in  whom  the 
legal  estate  was  vested. 

I  should,  therefore,  feel  no  hesitation  in  coming  to  this 
conclusion,  that  the  mere  contract  of  partnership,  with- 
out any  express  stipulation,  involves  in  it  an  implied 
contract,  quite  as  stringent  as  if  it  were  expressed,  that, 
at  the  dissolution  of  the  partnership,  all  the  property 
then  belonging  to  the  partnership,  whether  it  be  ordinary 
stock-in-trade,  or  a  leasehold  interest,  or  a  fee  simple 
estate  in  land,  shall  be  sold,  and  the  net  proceeds,  after 
satisfying  all  the  partnership  debts  and  liabilities,  be 
divided  among  the  partners ;  and  that  each  partner,  and 
the  representatives  of  any  deceased  partner,  have  a  right 
to  insist  on  this  being  done. 

Next,  what  is  the  doctrine  of  this  Court  as  to  con- 
version ?  If  a  testator  seised  of  real  estate  devises  it  for 
sale,  and  directs  that  the  proceeds  of  the  sale  shall  be 
divided  among  certain  persons,  so  that  each  of  the 
cestuis  que  trustent  is  entitled  to  say  he  will  have  it  sold, 
and  will  take  his  share  of  the  proceeds,  that  real  estate 
is  in  equity  converted  into  personalty ;  and  so,  if  three 
persons  contract  that  certain  real  property  belonging  to 
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them,  so  that  each  one  of  them  has  a  right  to  insist  that 
it  shall  be  sold,  and  that  he  shall  have  his  share  of  the 
proceeds  tu  money ^  that  real  property  is  in  equity  con- 
verted into  personalty,  and  if  any  one  of  them  dies 
while  the  property  remains  unsold,  his  share  is  per- 
sonalty as  between  his  heur  and  his  personal  repre- 
sentatives. 

Now  if  it  be  established  that,  by  the  contract  of  part- 
nership, all  the  partnership  property  is  to  be  sold  at  the 
dissolution  of  the  partnership,  then  any  real  property 
which  has  become  the  property  of  the  partnership  be- 
comes, by  force  of  the  partnership  contract,  converted 
into  personalty;  and  that,  not  merely  as  between  die 
partners,  to  the  extent  of  discharging  the  partnership 
debts,  but  as  between  the  real  and  personal  representatives 
of  any  deceased  partner. 

That  this  is  so,  I  should,  in  the  absence  of  all  au- 
thority, have  decided  upon  principle ;  and  when  I  find, 
notwithstanding  the  decision  of  Lord  Thurlow,  followed 
by  Sir  W,  Chant,  that  Lord  Eldon  was  clearly  of  opinion 
that  real  property  purchased  by  a  partnership  for  the 
partnership  purposes,  and  with  the  partnership  fiinds, 
becomes  personalty ;  that  Sir  J.  Leach  repeatedly  so 
decided  without  any  doubt;  and  that  Sir  L.  Shadwell 
also  decided  the  last  case  in  the  same  way, — I  can  have 
no  difficulty  in  coming  to  .the  conclusion,  that  whenever 
a  partnership  purchase  real  estate  for  the  partnership 
purposes,  and  with  the  partnership  funds,  it  is  as  between 
the  real  and  personal  representatives  of  the  partners 
personal  estate. 

Now  this  case  is  not  the  ordinary  case,  where  persons 
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carrying  on  the  ordinary  business  of  a  commercial  or  ma-  1856. 

nu£u:turing  partnership  have  found  it  necessary  to  pur- 
chase real  estate  for  partnership  purposes.  That  is  not  the 
case;  here  they  bought  land  as  the  stock-in-trade,  by 
the  sale  of  which  they  were  to  make  their  profits ;— the 
land  was  not  in  the  nature  of  plant,  but  was  the  very 
subject-matter  of  their  trade.  Does  that  make  any  dif- 
ference ?  If  it  does,  I  think  it  is  in  favour  of  treating  it 
as  converted ;  because  the  real  estate  is  here  clearly  put 
in  the  same  position  as  ordinary  stock-in-trade ;  and  it 
appears  to  me  that  if  I  entertained  more  doubt  than  I  do 
on  the  general  question,  that  doubt  would,  in  this  case, 
be  very  much  diminished  by  the  circumstance,  that  here 
the  real  estate  is  itself  bought  for  the  very  purpose  of 
selling  it  again.  The  very  intention  of  the  partnership 
was  to  buy  land  to  resell  it  That  is  their  very  contract, 
and,  without  selling  the  land  again,  there  would  be  no 
partnership  business,— the  partnership  was  for  the  pur- 
pose of  buying  land  to  parcel  it  out  in  plots,  and  to  sell 
them  again,  and  each  partner  had  a  right  to  say  he  would 
have  that  contract  carried  out  We  have  here  what 
Lord  Thtarhw  wanted  in  Thornton  v.  Dixon,  an  actual 
contract  that  the  land  shall  be  sold. 

I  must,  therefore,  decide  that  the  share  of  A.  Darby 
was  personal  estate,  and  passed  to  his  personal  repre- 
sentatives. 
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24thApril.      ^jjg  LONDON,  BIRMINGHAM  AND  BUCKS 

Masfer.  RAILWAY. 

'^"i^S!"''  JEx  parte  VISCOUNT  CURZON. 

Lord  Curzon       1  HIS  was  a  motion  by  Lord  Curzon  to  discharge  the 

bad  been  a  pro-  Master's  order,  e:iyin£C  leave  to  review  the  previous  deci- 
visional  com-        .         i.,,,:^  nmn  .i 

roittee-man  in     ^lon  of  the  Master  in  185S.     The  facts  appear  in  the 

this  company,     arguments  and  the  Judgment 
which  was  one 

of  the  inchoate  ^r.  Glasse  and  Mr.  De  Gex,  for  the  appeal.  They 
railway  com-  ,      ^^        , 

panics.    He       referred    to  HolroydCs    Ca8e{a\    Crosfield  8    Case[b\ 

had  as  such         Spottiswoode's  Case  (c),  and  argued  that  those  cases  did 

a^nded  one  ^^^  ^^^^  ^^^  ^^^  ^^  ^^  stood  in  1852.  The  question 
meeting  and  no  turned  on  the  17th  section  of  the  Winding-up  Act,  1849, 
more;  an  ,  i n    giving  the  Master  power  to  review  his  decision. 

decisions  then         (a)  \5  Jur.  696.  (c)  25  Law  Times,  136. 

existing  on  the  (6)  3  De  G.  &  Sm.  338. 
hability  of  pro- 
visional committee-men,  as  between  them  and  the  other  shareholders, 
it  was  understood  to  be  the  law  that  no  liability  as  a  contributory 
existed  unless  the  party  was  legally  liable  to  some  creditor  of  the 
association.  And  it  had  been  accordingly  determined  by  the  then 
Master,  in  1852,  that  Lord  Curzon  was  only  liable  as  a  contributory 
in  respect  of  the  acts  of  the  committee  on  the  day  on  which  he 
attended  it,  and  he  was  put  on  the  list  of  contributories  as  a  con- 
tributory limited  to  that  day.  But  it  appeared  by  the  notes  of  the 
Master's  judgment  that  he  had  expressly  reserved  liberty  to  the 
Official  Manager  to  open  the  question  further  if  he  should  see 
grounds  for  claiming  to  extend  Lord  Curzon*s  liability.  From  that 
time  to  the  present  nothing  had  been  done  in  respect  of  Lord 
Curzon's  liability.  In  the  meantime,  other  persons  as  liable  as  Lord 
Curzon^  wlio  had  not  been  put  upon  the  list  as  general  contributories, 
were,  it  was  alleged,  freed  at  law,  under  the  Statute  of  Limitations, 
from  any  legal  liability  they  might  have  had  to  creditors.  In  this 
state  of  things  an  application  had  been  made  to  the  Master  on  the 
authority  of  Spottiswoode  s  Case  in  particular,  and,  on  the  tender  of 
further  evidence,  for  leave  to  review  the  decision  of  1852  upon  the 
recent  decisions  and  upon  such  further  evidence.  It  appeared  that 
the  evidence  had  not  been  looked  at  by  the  Master,  but  he  decided 
upon  the  citation  and  argument  of  the  case  and  the  allegation  of 
further  evidence,  that  there  was  enough  to  justify  an  order  to  review. 
On  appeal  the  Court  confirmed  this  decision. 
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We  admit  the  Master's  jurisdiction,  but  we  say  he  has 
improperly,  after  this  lapse  of  time  and  under  the  cir- 
cumstances, exercised  his  discretion.  After  the  meeting 
at  which  Lord  Curzon  attended  the  orders  were  given 
on  which  debts  were  proved.  Many  of  the  persons  who 
joined  in  that  meeting  are  not  on  the  list  If  Lord 
Curzon  had  been  put  on  the  list  generally,  he  would 
have  insisted  on  those  persons  being  also  on  the  list 
This  application  therefore  comes  too  late.  By  the  delay 
he  is  put  in  a  worse  position:  Underwoods  Case  {a). 
Here  also  the  time  should  be  looked  at 
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Curzon. 


The  principle  on  which  the  Official  Manager  asks  you 
to  proceed  is  contribution  ;  that  depends  on  legal  liability 
now  as  much  as  ever.  But  the  others  who  have  not 
been  put  on  the  list,  but  ought  to  be,  are  discharged 
firom  legal  liability  by  the  Statute  of  Limitations.  It 
would  be  therefore  very  unfair  now  to  re-open  the  case 
as  against  Lord  Curzon^  because,  by  reason  of  the  lapse, 
he  cannot  have  contribution :  Lefroy  v.  Gore  (6). 


The  other  side  ought  to  be  able  to  suggest  circum- 
stances different  from  those  which  were  before  the 
Master  on  the  original  decision.  They  do  not  No 
evidence  was  before  the  Master ;  he  decided  solely  on 
the  cases,  and  they  do  not  show  any  ground  for  varyuig 
the  decision. 

Mr.  Roxburgh^  for  the  Official  Manager. 

The  Master  was  applied  to  to  review  the  decision, 
and  for  leave  to  give  further  evidence  with  reference  to 
subsequent  decisions.  He  has  not,  it  is  true,  gone  into 
the  further  evidence  ;  he  has  exercised  a  discretion,  that 
there  being  matter  brought  forward  showing  the  pro- 

(a)  23  L.  J.  943.  (6)  1  Jones  &  Lat.  571. 
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priety  of  a  review,  he  has  given  leave  to  review.     That 
is  all. 

This  is  the  first  instance  of  an  appeal  against  the  du- 
cretion  of  the  Master.  The  Master  has  given  leave  to 
review,  because  he  thinks,  in  the  exercise  of  his  discre- 
tion, that  the  matter  was  not  presented  to  the  Master  as 
it  should  have  been  at  the  time  the  previous  decision 
was  made.  Assume  that  all  the  evidence  now  produced 
had  been  gone  into  in  1852.  At  that  time  the  liability 
of  a  committee-man  was  in  a  great  state  of  uncertainty, 
and  on  that  evidence  the  original  decision  would  pro- 
bably have  been  the  same.  Since  the  original  decision, 
the  Courts  have  laid  down  a  new  principle.  We  say  that 
principle  may  now  apply  to  the  evidence.  We  need  not 
go  further  to  show  a  ground  for  review.  We  need  not 
show  that  the  decision  was  wrong ;  but  that  there  are 
new  grounds  on  which  it  may  be  wrong.  The  evidence 
we  tender  is  for  the  purpose  of  showing  that  die  case  is 
within  the  new  decisions.  The  evidence  was  not  gone 
into  by  the  Master ;  he  decided  upon  the  production  of 
the  recent  cases,  and  those  cases  show  that  the  law  is 
not  what  it  then  was.  How  then  can  it  be  assumed  that 
the  previous  decision  was  necessarily  right  ?  and  that  is 
what  they  must  make  out  What  ground  is  there  for 
disturbing  the  Master's  decision?  Is  the  Official  Ma- 
nager to  be  shut  out  firom  producing  evidence,  useless  at 
the  time  the  original  decisions  were  taken  to  be  law, 
useful  now,  because,  as  we  say,  it  brings  the  case  within 
the  law  as  now  laid  down.  The  liability  to  contribute 
does  not  now  rest  singly  on  the  liability  to  the  creditors : 
that  was  the  law  when  Lord  Curzan  was  put  on  the 
list  for  one  day  only ;  now  it  is  contract  or  legal  liabi- 
lity ;  either  may  raise  liability  to  contribution.    Contract 
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may  put  Lord  Curzon  on  the  list,  though  he  be  not 
legally  liable  to  the  creditors. 

Mr.  Greene^  for  contributories  in  the  same  interest 

8pottiswoode*s  Case  has  altered  the  law  as  to  managing 
committees,  and  it  directly  applies  to  this  case  of  Lord 
Curzon.  It  is  clearly  therefore  a  case  fit  to  be  reheard. 
It  is  impossible  to  say  that,  in  the  present  state  of  the 
law,  so  different  firom  what  it  was  understood  to  be  in 
1852,  the  decision  must  be  the  same  as  it  was  then;  and 
if  not,  there  is  ground  for  re-considering  the  matter. 
We  are  not  here  to  show  that  the  previous  decision  is 
necessarily  wrong,  we  are  only  to  show  that  there  is 
so  much  probability  that  it  may  be  wrong,  that  the 
matter  is  fit  to  be  re-considered. 

Mr.  Glassej  in  reply. 

There  ought  to  be  on  the  question  of  reviewing  a 
judicial  investigation;  there  has  been  none.  It  is  not 
pretended  that  any  new  facts  were  presented  to  the 
Master.  All  that  is  said  is  that  Spottiswoode^s  Case  was 
brought  before  him  ;  and  that  case,  it  is  said,  establishes 
a  distinction  between  managing  committees  and  pro- 
visional committees.  It  does  nothing  of  the  sort  And 
on  the  mere  production  of  that  case  the  Master  gives 
leave  to  review.  We  are  not  here  to  go  into  the  merits 
to  show  conclusively  that  the  Master  was  right:  we 
have  his  decision,  and  it  is  for  the  other  side  to  show  a 
Btxong  prim&  fade  case  that  it  was  wrong ;  for  that  pur- 
pose,  the  Master  ought  to  hear  the  question  of  reviewing 
judicially.  Has  he  done  so?  clearly  not.  The  exist- 
ence of  new  facts  has  not  been  brought  to  his  notice ; 
at  least  the  materiality  of  those  facts  has  not  been 
brought  before  him;  and  all  that  has  been  done  is  to 
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show  him  that  there  were  new  decisions,  but  without 
showing  that  those  decisions  had  any  bearing. 

[A  considerable  number  of  cases  were  cited  and  com- 
mented upon,  with  reference  to  their  bearing  on  Lord 
CurzorCs  case ;  but  it  has  not  been  thought  necessary  to 
refer  to  them,  or  to  the  arguments  upon  them,  as  the 
judgment  proceeded  entirely  on  the  preliminary  question 
of  a  due  exercise  of  discretion  by  the  Master  under  the 
17th  section  of  the  act.] 


The  Vice-Chancellor  : 

This  is  an  application  by  Lord  Curzon  to  reverse  a 
decision  of  the  Master  by  which  he  has  come  to  the 
conclusion  that  he  ought  to  review  a  decision  of  his 
predecessor.  That  decision  was,  that  Lord  Curzon  was 
a  contributory  to  a  limited  extent,  viz.  in  respect  of  the 
liability  he  incurred  by  taking  part  at  one  meeting. 

The  Court  has  now  to  place  itself  in  the  situation  of 
the  Master,  and  to  determine  whether,  under  the  cir- 
cumstances brought  to  his  attention,  he  came  to  a  right 
conclusion. 


The  question  turns  upon  the  17th  section  of  the 
Winding-up  Act,  1849,  which  gives  a  large  discretion 
to  the  Master.  [His  Honor  referred  to  the  terms  of 
that  section  (a).]  There  is  no  doubt  (and  none  has  been 
suggested)  that  it  was  within  the  jurisdiction  of  the 


(a)  "  Sect.  1 7.  That  it  shall 
be  lawful  for  the  Master  from 
time  to  time  to  reconsider  and 
review  any  order  or  proceed- 
ing which   may  have    been 


made  by  or  may  have  taken 
place  before  him  under  the 
said  Act,  upon  such  terms 
and  in  such  manner  as  he 
thinks  fit." 
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Master  to  entertain  an  application  to  review  his  prede- 
cessor's decision.  The  application  was  made  by  the 
Official  Manager.  It  is  true  that  it  was  made  at  the 
instance  of  certain  contributories ;  but  I  must  look  at  it 
as  the  application  of  the  Official  Manager,  and  not  of  the 
individual  contributories.  I  am  now  to  consider  myself 
in  the  position  of  the  Master;  and  the  question  is, 
whether  there  were  brought  to  the  attention  of  the 
Master  sufficient  grounds  to  justify  him  in  the  exercise 
of  his  discretion. 
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Now  as  to  the  mode  in  which  that  discretion  is  to  be 
exercised  the  Act  itself  is  silent ;  but  I  apprehend  that 
in  the  exercise  of  it  the  Master  would  proceed  by 
analogy  to  what  the  practice  was  with  respect  to  re- 
viewing proceedings  in  the  Master  s  office,  independently 
of  the  Winding-up  Act.  That  practice  was  regulated 
by  the  68th  Order  of  April,  1828.  That  Order  pre- 
scribes, "  That  no  warrant  to  review  any  proceeding  in 
die  Master's  Office  shall  be  allowed  to  be  taken  out, 
except  by  permission  of  the  Master  upon  special  grounds 
to  be  shown  to  him  for  that  purpose ;  and  the  costs  of 
such  review  when  allowed  shall  be  in  the  discretion  of 
the  Master,  and  shall  be  paid  by  and  to  such  persons 
and  at  such  time  as  he  shall  direct.'* 


The  Master,  I  consider,  would,  in  the  exercise  of  his 
discretion,  proceed  on  the  footing  of  that  Order.  The 
application  to  review  under  that  Order  was  a  preliminary 
consideration  in  the  nature  of  an  inquiry  whether,  upon 
the  grounds  laid  before  the  Master,  there  was  sufficient 
to  justify  the  conclusion,  not  that  the  previous  decision 
ought  to  be  reversed,  but  simply  to  justify  the  conclusion 
that  there  was  prima  facie  ground  for  concluding  that 
the  matter  ought  to  be  re-considered, 

VOL.  III.  o  o 
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It  has  been  contended  by  the  counsel  for  Lord  Chtrzfmj 
that  in  order  to  support  such  an  application  you  must 
show  either  new  facts  or  a  new  state  of  the  law  since  the 
previous  decision.  It  does  not  appear  to  me  that  that  is 
necessary ;  but  if  the  Master  finds  that  the  matter  as  it 
had  been  originally  presented  to  him  was,  either  on  the 
ground  of  new  facts  or  of  variation  in  the  understanding 
of  the  law,  or  otherwise,  not  presented  to  him  as  it  now 
is,  or  originally  ought  to  have  been  presented, — if  he 
finds  that  the  matter  was  not  properly  brought  before 
his  mind,  I  think  that  is  sufficient  special  ground  under 
the  Order  of  1828  to  justify  him  in  determining  to  allow 
his  decision  to  be  reviewed.  And  of  course  it  makes 
no  difference  whether  the  decision  which  the  Master  is 
asked  to  review  is  the  decision  of  himself  or  of  his  pre- 
decessor. The  question  here  therefore  is,  whether  on 
the  application  now  made  to  the  Master  a  sufficient 
special  ground  was  made.  With  that  view  I  think  I  am 
bound  to  see  in  what  shape  the  matter  was  presented  to 
the  Master  in  1852.  Now  the  facts  as  then  presented 
to  me,  then  filling  the  office  of  Master,  were  these : — 


Lord  Curzon  had  allowed  his  name  to  be  put  on  the 
list  of  provisional  committee-men,  and  had  attended  one 
meeting;  and,  as  the  law  was  understood  to  be  at  that 
time,  it  was  considered  that  no  person  was  liable  to  con- 
tribution unless  he  was  legally  liable  to  some  creditor 
or  other.  That  was  the  understanding  of  the  law  at 
that  time ;  and  in  that  view  of  the  law,  and  on  the  facts 
then  before  me,  I  came  to  the  conclusion  that  I  could 
not  make  Lord  Curzon  liable  for  more  than  what  might 
have  arisen  in  consequence  of  the  acts  done  at  that  par- 
ticular meeting.  But  it  appears  from  the  note  of  my 
judgment,  with  which  I  have  been  furnished,  that  I  ex- 
pressly intended  to  leave  it  open  to  the  Official  Manager 
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to  bring  the  matter  again  before  the  Master,  if  he  should 
find  ground  for  it,  with  a  view  to  extending  Lord  Cur- 
zon's  liability.  The  Official  Manager  has  now  brought 
the  matter  again  before  the  Master,  by  way  of  application 
for  leave  to  review ;  and  now  he  presents  to  the  Master 
certain  decisions,  particularly  SpottiswoocTs  case,  alleg- 
ing, not  that  those  decisions  have  altered  the  law,  (that 
would  be  an  incorrect  expression,)  but  that  they  have 
taken  a  view  of  the  law  with  regard  to  the  position  of 
provisional  committee-men,  with  reference  to  acts  done 
by  them,  which  is  not  a  new  law,  but  a  new  view  or 
application  of  established  principles.  And  it  has  been 
represented  to  the  Master  that  the  Official  Manager  is 
prepared  with  evidence,  which  was  not  previously  brought 
before  me,  probably  because  in  the  then  supposed  state 
of  the  law,  it  was  not  thought  that  it  would  have  any 
material  bearing. 
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This  difficulty  has  often  arisen  in  the  Master's  office 
on  applications  to  review  proceedings, — how  far  the 
Master  is  to  go  into  the  merits.  It  is  quite  clear  that 
the  Order  of  1828  did  not  mean  the  whole  case  on  the 
merits  to  be  gone  into  on  the  preliminary  application  to 
review;  it  is  sufficient  to  satisfy  it  if  a  prim^  facie 
ground  is  shown.  But  still  it  is  difficult  to  say  to  what 
extent  the  Master  is  to  go  into  the  case.  It  is  no  doubt 
quite  clear  that  the  Master  must  to  some  extent  enter 
into  a  consideration  of  the  case ;  on  the  other  hand  he 
need  not  decide  upon  the  whole  merits.  I  think  the 
Master  should  apply  his  mind  to  this  question,  whether 
there  is  a  reasonable  probability  that  when  the  case  is 
brought  before  him  for  the  purpose  of  reversing  or  vary- 
ing the  previous  decision,  he  may  have  it  presented  in 
such  a  form  as  may  induce  him  to  reverse  or  vary  it 

oo2 
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Now  I  think  that  state  of  things  exists  in  this  case. 
When  it  was  presented  to  the  Master  I  think  there  was 
sufficient  to  show  a  prim&  facie  case  for  reviewing ;  suf- 
ficient tcf  show  that  the  matter  had  not  been  previously 
brought  before  his  predece^or  under  circumstances  and 
with  reference  to  decisions,  which  afibrd  a  reasonable 
probability  that  he  may  be  induced  to  alter  the  previous 
decision.  Under  these  circumstances  I  think  the  Master 
was  right  in  coming  to  the  conclusion  that  he  ought  to 
give  leave  to  review;  and  I  must  therefore  refuse  the 
motion ;  but,  under  all  the  circumstances,  without  costs. 
The  Official  Manager  wiU  have  his  costs  out  of  the 
estate. 
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JOHN  BOTHOMLEY  and  Others  v.  ROBERT 

SQUIRE  and  Others. 

Between 
John  Bothomley,  Thomas  Whitehead 

and  Mary  his  Wife Plaintiffs, 

and 
Robert  Squire  the  Elder,  Robert  1856: 

Squire  the  Younger,  William  Squire  ISihJebruary. 

and  Betty   Hoyle,  which  last-named  Pleading. 

Defendant  is  now  residing  out  of  the  Demurrer. 

jurisdiction  of  the  Court Defendants,    "^'^ff^*  "''^ 

JL  HIS  cause  came  on  upon  demurrer.     The  material  A  bill  for  pro- 
parts  of  the  biU  were  as  foUows :—  ^""'''"  "/  ^''®- 
'^  deeds  and  an 

alleged  will, 

1.  JEmmanuel  Bothomley,  formerly  a  merchant,  was  at  a"d  for  the 
the  time  of  making  his  will  hereinafter  mentioned,  and  and  carrying 
thenceforth  down  to  his  death,  seised  of  or  otherwise  well  »nto  effect  ofthe 
entitled  to  considerable  real  and  personal  property,  com-  ^jj|  ^lleffed 
prising  seventy-fom:  freehold,  copyhold   and  leasehold  that  the  testator 
messuages  or  dwelling-houses,   situate   in  Fifteen-foot  "*"  devised  his 
Ijoney  Fields  PlacCy  Field   Terrace  and  Field  Street,  and  his  children^ 
near  Battle  Bridge,  and  Albion  Place,  in  the  county  of  ^^  some  of  them, 
Middlesex  and  elsewhere,  some  of  which  he  had  granted  ^  g  ^^^  f^^^ 
upon  lease ;  and  he  was  also  at  the  time  of  his  death  children  or  some 
possessed  of  other  considerable  personal  estate.  Th   PI  '     ff 

claimed  under 

2.  The  said  Emmanuel  Bothomley  was  the  great  uncle  the  intestacy  of 

of  the  Plaintiffs  John  Bothomley  and  Mary  Whiteliead  "^{^^^^^^  ^ut 

and  the  said  Betty  Hoyle,  and  being  so  seised  and  pos-  not  alleging 

that  he  had 
never  had  any  other  children : — Held,  that  there  was  no  sufficient 
allegation  of  title,  and  a  general  demurrer  for  want  of  equity  allowed. 
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sessed  duly  made,  signed  and  published  his  last  will  and 
testament  in  writing,  which  was  duly  attested  as  by  law 
was  then  required  for  passing  real  estates  by  devise  ;  and 
he  thereby  devised  and  bequeathed  the  whole  of  his  real 
estate  and  his  residuary  personal  estate  upon  certain  tnuU 
in  favour  of  James  Bothondey^  being  a  son  of  his,  the 
testator'Sy  brother  Benjamin  Bothamley,  and  his  children^ 
or  some  of  them ;  or  upon  trusts  under  which  the  said 
James  Bothomley  and  his  children,  or  some  of  them, 
became  entitled  to  the  said  testator^s  reed  and  residuary 
personal  estate. 


3.  The  said  Emmanuel  Bothomley  died  at  a  very 
advanced  age ;  but  the  Plaintiffs  are  unable  to  ascertain 
the  time  of  his  death  or  the  place  of  his  burial.  During 
the  later  period  of  his  life  he  was  much  out  of  England, 
and  had  little  intercourse  with  his  family.  A  Mrs.  Whit- 
lands  attended  him  as  nurse,  and  a  Mr.  Field,  estate 
agent,  who  had  collected  his  rents,  and  the  said  De- 
fendant Robert  Squire  the  elder,  who  was  living  with 
the  said  Emmanuel  Bothomley  as  his  footman  or  in  his 
service,  were  present  at  his  death. 

4.  Upon  his  death,  the  said  Mrs.  Whitlands  and 
Mr.  Field  and  the  said  Robert  Squire  the  elder,  along 
with  a  Mr.  D.  Clarhe,  an  agent  of  the  testator,  or  some 
of  them  with  the  knowledge  of  the  others,  found  a  box 
containing  the  will  of  the  said  Emmanuel  Bothomley, 
and  his  title-deeds  and  papers,  and  although  they  well 
knew  the  relationship  of  the  said  James  Bothomley  to 
the  said  Emmanuel  Bothomley,  they  did  not  communi- 
cate but  concealed  the  fact  of  the  testator's  death  and 
the  existence  of  the  will  from  them. 


5.  The  said  Mrs.  Whitlands  and  Mr.  Field  died  long 
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since,  and  the  said  D.  Clark  died  in  1848,  and  from 
that  time  the  Defendant  Robert  Squire  the  elder  has 
continued  to  conceal  from  Plaintiffs  the  time  and  place 
of  testator's  death  and  the  existence  of  his  will,  and  also 
to  secrete  and  conceal  from  the  Plaintiffs  the  title-deeds 
and  papers  relating  to  the  testator's  property,  and  along 
with  the  Defendants  Robert  Squire  the  younger  and 
William  Squire  (who  are  privy  to  all  the  circumstances 
herein  stated),  and  with  other  persons  unknown  to  the 
Plaintiffs,  have  been  in  the  receipt  and  enjoyment  of  the 
rents  of  the  property  left  by  the  said  Emmanuel  Bothomley 
to  the  present  time ;  and  ever  since  1848  the  net  proceeds 
arising  from  the  rents  and  profits  of  the  said  freehold, 
copyhold  and  leasehold  property  have  been  retained  by 
Defendants  Robert  Squire  the  elder,  Robert  Squire  the 
younger,  and  WiUiam.  Squire  to  their  own  use. 
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6.  The  said  James  Bothomley,  the  nephew  of  die 
testator,  remained  to  the  time  of  his  death  in  entire 
ignorance  of  all  the  facts  before  stated,  and  the  said 
James  Bothomley  died  without  having  obtained  any  clue 
thereto  or  to  the  said  will  or  title-deeds ;  and  since  the 
death  of  the  said  James  Bothomley,  the  Plaintiffs  John 
Bothomley  and  Thomas  Whitehead  and  Mary  his  wife 
have  been  using  their  best  endeavours,  by  applications 
to  the  said  Robert  Squire  the  elder,  Robert  Squire  the 
younger,  and  William  Squire,  and  otherwise,  to  trace 
out  and  discover  where  the  will  was  secreted,  but  without 
success,  except  that  they  were  informed,  and  had  reason 
to  believe,  that  the  will  of  the  said  Emmanuel  Bothomley 
and  sev^al  documents  relating  to  his  property  had  been 
by  the  said  Robert  Squire  the  elder,  or  with  his  know- 
ledge and  concurrence  and  for  purposes  of  concealment, 
placed  or  left  in  the  custody  of  the  said  Mrs.  Whitland, 
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and  after  her  death  of  her  daughter  Mrs.  Dace^  who  is 
also  dead,  and  afterwards  of  one  Ann  Crick,  the  daughter 
of  the  said  Mrs.  Dace. 

Paragraph  9  alleged  that  the  Plaintifis  John  JBotham- 
ley,  Mary  Whitehead  and  the  Defendant  Betty  Hoyle, 
formerly  Betty  Bothomley,  spinster,  who  was,  if  living, 
in  some  part  of  America,  were  the  only  children  of  the 
said  James  Bothamley,  deceased,  who  was  the  nephew 
of  the  said  Emmanuel  Bothomley, 

Then  it  was  alleged  that  James  Bothomley  died  with- 
out having  discovered  the  fraud  practised  upon  him  by 
the  Defendants,  or  whether  there  was  any  will  of  the 
testator  in  existence,  or  whether  or  by  whom  it  was 
secreted,  and  left  the  Plaintiff  John  Bothomley  his  son 
and  heir-at-law,  and  his  said  son  John  Bothomley,  the 
Plaintiff  Mary  Whitehead  and  the  Defendant  Betty 
Hoyle,  his  only  children  and  next  of  kin  him  surviving. 

The  13th  paragraph  alleged  that  the  Plaintiffi  were 
unable  to  proceed  at  law  by  reason  that  the  Defendants 
had  in  their  possession  or  power  the  original  will  of  die 
testator  Emmanuel  Bothomley,  and  divers  leases,  &c. 

But  the  bill  contained  no  allegation  that'  the  Plaintifls 
did  not  know  the  contents  of  the  alleged  will.    This  was 
an  amended  bill ;  a  demurrer  had  been  allowed  to  the 
original  bill,  with  leave  to  amend.    The  bill  was  amended, 
and  the  demurrer  was  now  to  the  amended  bill  for  want 
of  equity  generally.      Many  points  were  argued  which 
it  is  unnecessary  to  notice.     The  point  on  which  alone 
the  judgment  turned  was,  that  the  Plaintifis  alleged  no 
title  in  them  or  any  of  them ;  at  least  that  it  was  con- 
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sistent  with  the  allegations  that  there  was  no  title  in  any 
of  the  Plaintiffs.  The  nature  of  the  arguments  is  suffi- 
ciently to  be  collected  from  the  judgment:  Wright  v. 
Plumptreia)  was  cited. 

Mr.  Baily  and  Mr.  Hardy y  for  the  demurrer. 
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Mr.  Lee  and  Mr.  F,  S.  Williams,  for  the  bill. 


The  Vice-Chancellor  : 

I  am  of  opinion  that  the  demurrer  must  be  allowed 
on  several  grounds.  But  I  shall  put  it  on  one  simple 
ground, — that  the  bill  does  not  allege  any  title  in  the 
Plaintiffs  or  any  of  them.  The  allegation  in  the  bill  as 
to  the  title  is  perfectly  consistent  with  the  Plaintiffs  not 
having,  nor  of  any  of  them  ever  having  had,  any  title  at  all. 
[His  Honor  referred  to  the  allegations  set  out  in  pp.  518 
and  5^.]  That  is  the  only  allegation  of  title.  Now  it 
appears  to  me  that,  on  the  principle  that  the  construction 
must  be  taken  most  strongly  against  the  pleader,  if  it 
were  material,  I  think  the  Defendant  would  have  a  right 
to  say  the  words  "or  some  of  them"  apply  as  well  to 
James  Bothomley  as  to  the  children.  In  that  view  of 
the  allegation,  it  is  clear  to  me  that  there  is  no  sugges- 
tion that  any  of  the  children  took  any  benefit  whatever. 
The  whole  property  might  have  been  devised  to  James 
JBothomley,  who  might  have  disposed  of  it  in  any  way. 
But  let  me  suppose  the  words  "  or  some  of  them"  apply 
only  to  the  children.  Then  the  devise  is  on  certain 
trusts ;  the  effect  is  a  devise  to  James  Bothomley  and 
some  or  all  of  his  children.  That  would  be  satisfied  by 
a  devise  to  James  Bothomley  and  any  of  the  children ; 

(a)  3  Mad.  481. 
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and  the  child  to  whom  the  devise  was  made  may  have 
been  no  one  of  the  children  now  claiming.     There  is 
nothing  in  these  suggestions  at  all  strained  or  out  of  the 
way.      They  are  only  suggestions  of  facts  which  may 
have  occurred,  and  which,  if  they  did  occur,  are  quite 
consistent  with  the  all^ations  of  the  bill,  while  they 
exclude  the  assumption  that  any  of  the  Plainti£&  have 
any  title  whatever.     In  the  absence  of  any  sufficient 
allegation  of  title,  I  cannot  hold  that  this  bill  can  be 
sustained  against  a  demurrer  for  general  want  of  equity. 
It  is  contended  that  it  is  the  faidt  of  the  Defendants  that 
the  Plaintifis  do  not  know  their  position,  but  there  is 
no  suggestion  that  the  Plaintiffs  do  not  know  the  contents 
of  the  will,  if  there  was  such  a  will. 


The  demurrer  was  allowed. 
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April. 

Specific  Per" 

formance* 

Contract, 

WARNER  V.  WILLINGTON.  Statute  of 

Frauds, 

JL  HIS  was  a  demurrer.  A  memoran- 

dum of  agree- 
,  ...     nient  for  a  lease 

The  bill  stated  that  the  Plaintiff  was  seised  of  certain  for  twenty-one 

real  estate  called  MortivaVs  or  Frog's  Hall  Farm^  and  years  was 

he  employed  Messrs.  Beadel  &  Sons,  estate  agents,  as  intended  lessee 

his  agents  for  the  purpose  of  letting  it  but  not  by  the 

lessor,  and 
named  referees. 
**  The  Defendant  being  desirous  of  obtaining  a  lease  Lessor^s  agents 

of  the  said  farm  had  an  interview  with  the  Plaintiff  and  Prepared  a 
Mr.  W.   Beadel,   of  the  firm  of  Beadel  &  Sons,  the  ^rote  to  the 
Plaintiff's  agents,  on  the  9th  February,  1856,  in  relation  lessee,  saying 

to  the  takinfir  of  the  farm,  and  upon  that  occasion  the  ^  ^^ .  °5®    ^"  * 
o  '  ^  certain  day  to 

terms  of  the  proposed  tenancy  were  fully  discussed  by  have  the  agree- 

the  Plaintiff,  the  Defendant,  and  the  said  Mr.  Beadel,  ™ent  prepared 

and  a  memorandum  embodying  such  terms  was  written  inspection ;  to 

out  by  the  said  Mr.  Beadel  and  signed  by  the  Defendant,  this  the  lessee 

who  added  the  names  of  his  referees  at  the  foot  of  the  [^^  *^      7.^ 

letter  making 

memorandum.  an  appointment, 

and  hoping  all 

«  The  memorandum  referred  to  in  the  3rd  paragraph  ramHlJVr!'" 

of  this  bill  was  in  the  words  and  fig\u*es  following : —  ranged.    The 

'  MortivaTs  Farm,  Takely.     Rent  300Z.  per  annum,  to  1^^^^^  re^^^ed. 

'if  r  'to  complete. 

commence  from   Mich.    1855.      Lease   for   twenty-one  Held,  that 

years,  from  Mich.  1855.     Covenants  to  £irm  according  there  was  an 

1      /.  n  1      1       1  m     1  1      agreement  suf- 

to  the  nve  course  system  ot  husbandry.     To  have  the  ficiently  signed 

by  the  lessor, 
but  that  the  agreement  imported  a  proposal  merely,  and  was  not 
an  unconditioned  agreement ;  and  a  demurrer  to  the  lessor's  bill  was 
allowed. 
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privilege  of  selling  off  hay,  but  not  straw  or  roots,  upon 
bringing  back  an  equivalent  either  in  good  rotten  dung 
or  other  artificial  manure  of  equal  value.  To  pay  for  the 
tillage,  &II0WS  and  hay.  The  fixtures  on  farm,  home- 
stead, in  the  house  and  premises,  and  the  iron  hurdles, 
by  valuation,  according  to  the  custom  of  the  country. 
To  keep  and  leave  the  premises  in  good  tenantable 
repair,  the  landlord  finding  rough  timber,  bricks  and 
lime.  All  other  usual  covenants  to  be  contained  and 
embodied  in  the  lease,  which  is  to  be  prepared  and 
signed  and  the  amount  of  valuation  pud  before  entry. 
Signed,  Joseph  Willington,  Dany  Craig,  CrickhoweU, 
South  Wales.  I  refer  you  to  the  undermentioned  as 
to  my  capabilities  and  as  to  my  capital.  JR,  Carr 
Showne,  Esq.,  M.  D.,  Tamtoorth  ;  Mr.  Charles  Rowclifi, 
Stowffumber,  Dunster,  Somerset;  Mr.  Richard  A.  Clark; 
John  Wilmshurst,  Solicitor, 'TFartricA."' 


Shortly  after  the  signing  of  the  said  memorandum  by 
the  Defendant,  the  Plaintiff  instructed  his  solicitors  to 
prepare  the  draft  lease.  On  the  14th  February,  1855, 
Messrs.  Beadel  &  Sons,  who  were  as  before  stated  the 
lawftilly  constituted  agents  of  the  Plaintiff,  wrote  to  the 
Defendant  as  follows : — "  25,  Gresham  Street,  February, 
14,  1856.  Dear  Sir, — We  shall  be  obliged  by  your 
calling  upon  us  in  town  on  Monday  next,  when  we  shall 
hope  to  have  the  agreement  for  MortivaVs  Farm,  Takeky, 
prepared  and  ready  for  your  inspection.  Should  Monday 
not  be  convenient  to  you,  we  shall  be  glad  by  your  in- 
forming us  upon  what  other  day  in  the  early  part  of  the 
week  you  will  be  likely  to  be  in  town,  and  are, — Dear 
Sir,  your  obedient  Servants, — Beadel  &  Sons.  Joseph 
Willington,  Esq.,  Dany  Craig,  CrichhoweU,  South 
Walesr 
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To  the  last-stated  letter  the  Defendant  replied  as 
follows : — "  Dany  Craig ^  Crickhomell,  South  Wales,  15th 
February,  1856.  Dear  Sirs, — I  have  your  letter  by  this 
morning's  post,  and  beg  to  say  I  shall  not  be  able  to 
leave  this  before  Wednesday,  not  having  made,  on  re- 
ceiving yours,  arrangements  for  so  doing,  when  I  hope 
all  will  be  satis&ctorily  settled  for  both  parties.  I  have 
written  to  Mr.  Debenham,  No.  80,  Cheapside,  to  meet 
you  to  take  the  valuation,  and  hope  he  will  be  able  to 
do  so  on  Thursday,  the  21st  instant  I  am,  dear  Sirs, 
yours  truly,  Joseph  WUlington.    To  Messrs.  BeadeW* 


525 


1856. 


Warner 

WiLLlNOTOK* 


On  the  20th  of  February,  1856,  Mr.  Beadel  went 
down  to  MortivaVs  Farm,  and  took  the  valuation  and 
made  out  the  inventory,  and  sent  the  inventory  the  same 
night  to  Mr.  Debenham  with  the  draft  lease  with  which 
he  had  been  ftimished  by  the  Plaintiflfs  solicitors. 

On  the  21st  day  of  February,  the  Defendant  and  his 
wife  and  Mr.  Debenham  went  down  to  MortivaTs  Farm, 
and  while  at  the  farm  Mr.  Debenham  went  over  the 
inventory  with  the  Defendant  and  estimated  the  value  of 
the  things  to  be  valued. 


On  the  23rd  February,  Mr.  Debenham  called  on 
Mr.  Beadely  and  informed  him  that  Mrs.  Willington  did 
not  Uke  the  place  and  would  not  live  there;  and  an 
appointment  was  made  for  the  Defendant  and  Mr.  De- 
benham to  call  on  the  25th  February  at  Mr.  BeadeTs 
office  to  meet  Mr.  Beadel  and  the  Plaintiff.  On  the 
25th  February,  Mr.  Debenham  called  according  to  ap- 
pointment He  said  the  Defendant  reftise4  to  attend; 
that  Mrs.  Willington  would  not  live  at  the  &rm,  and  that 
the  Defendant  must  give  it  up.  Mr.  Debenham  then 
left  to  confer  again  with   the   Defendant,  and  having 
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returned  offered  to  pay  Mr.  BeadeVs  expenses.  Mr. 
Beadel  said  he  had  na  authority  from  the  Plaintiff  to 
accept  or  make  any  proposition^  but  that  he  would 
advise  the  Plaintiff  to  rescind  the  contract  upon  being 
paid  all  expenses  and  150/. 


On  the  25th  February,  the  Defendant  wrote  to  Beadd 
&  Sons,  formally  withdrawing  the  memorandum,  which 
he  designated  as  the  memorandum  you  affect  to  consider 
a  contract,  and  returned  the  draft  lease. 

On  the  26th  February  the  Plaintiff  called  upon  the 
Defendant  at  his  lodgings  in  Charlotte  Street,  Fitzroy 
Square.  They  discussed  the  sum  to  be  paid  by  the 
Defendant  to  the  Plaintiff  in  consideration  of  his  re- 
scinding the  contract.  The  Defendant  oflered  30Z.,  which 
the  Plaintiff  declined;  and  an  appointment  was  made 
for  the  Defendant  to  call  on  the  Plaintiff  the  ensuing 
morning,  but  this  appointment  he  did  not  keep. 

On  the  28th  February  the  Defendant  wrote  to  the 
Plaintiff  declining  further  communication.  On  the  29th 
fiirther  correspondence  took  place.  A  bill  was  ultimately 
filed  on  the  18th  March,  to  which  a  demurrer  was  put  in. 

The  19th  paragraph  of  the  bill  charged  "  that  by  the 
memorandum  set  forth  in  the  4th  paragraph  of  this  bill, 
and  by  portions  of  the  correspondence  hereinbefore  set 
forth,  a  valid  and  binding  agreement  is  constituted 
between  the  Plaintiff  and  Defendant,  sufficiently  re- 
duced into  writing." 


Mr.  G.  M.  Giffard,  for  the  demurrer. 

This  is  no  part  performance.     The   question   is,  \s 
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there  a  contract  in  writing  ?    The  4th  and  6th  and  7th 
paragraphs  contain  all  that  is  material. 

Is  the  memorandum  a  binding  contract  ?  and,  if  not, 
do  the  two  other  writings  make  it  so  ?  Now,  as  to  the 
memorandum: — The  names  of  the  parties,  or  of  their 
agents,  do  not  appear :  Champion  v.  Plummer  (a).  The 
last  clause  shows  it  was  open  to  the  lessor  to  refuse  the 
referees;  it  was  therefore  an  open  contract  Is  that 
cured  by  the  letters  ?  Boy  dell  y,  Drummond{b) ;  Smitfis 
Leading  Cases  (c).  These  two  last  cases  show  you  must 
have  the  name  of  the  lessor,  or  between  the  two  docu- 
ments a  connection  on  the  fisice  of  them;  you  cannot 
connect  them  by  parol  evidence.  Here  the  letter  is  not 
on  the  &ce  of  it  connected  with  the  memorandum ;  the 
inference  from  the  letter  is  that  a  new  agreement  is  to 
be  prepared.  The  next  letter  means  nothing  specific — 
it  contemplates  some  future  arrangement;  it  does  not 
refer  to  any  existing  arrangement.  He  cited  also  Clinan 
V.  Cooke  (d) ;  Soys  v.  Ayerst  (e).  He  referred  to  Sug- 
den*8  Concise  View  (/). 

Mr.  Glasse,  for  the  bill. 

JBeadel  &  Sons  were  the  agents  of  the  Plaintiff;  the 
memorandum  is  signed  by  the  party  charged.  The 
letter  of  the  15th,  which  is  signed  by  the  Defendant, 
is  addressed  to  Messrs.  Beadel  our  agents.  The  instru- 
ment itself  therefore  refers  to  the  Plaintiff  by  his  agents. 
The  only  term  essential  in  the  contract  omitted  is  the 
name  of  the  lessor.  It  is  said,  the  reference  to  the 
referees  makes  the  memorandum   not  binding  on   the 


1856. 


Warner 

V. 
WiLLINOTON. 


(a)  5  Esp.  240. 
(6)  11  East,  142. 
(c)  Page  136,  2nd  edit. 
\d)  1  Sch.  &  Lef.  40. 


{e)  6  Mad.  316. 
(/)  Page  86,  par.  29  and 
30;  page  81,  par.  11  and  13. 
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lessor.     But  there  was  a  simple  acceptance  by  the  lessor 
by  the  letter  of  the  14th.     It  is  agreed  that  the  agree- 
ment need  only  be  signed  by  the  party  to  be  charged. 
He  referred  to  Kennedy  v.  Lee  (a) ;  Fowh  v.  Freeman  (6). 
That  case  was  fully  considered  in  Gibbins  v.  Board  of 
Management,  ^c.{(i).     Here  there  is  no  uncertainty;  it 
is  said  there  is  something  left  to  be  done  by  the  vendor, 
and  that  his  name  is  not  in  the  memorandum.     But  it 
is  not  necessary  the  name  of  the  vendor  should  appear, 
if  it  can  be  made  out  by  letters  connected  with   the 
agreement :  Sugden^s  Concise  View  (d) ;  Cohnan  v.  Up- 
cot{e).     Mr.  Giffard  refers  to  Champion  v.  Phunmer. 
That  was  no  decision  of  this  point    There  the  purchaser 
was  no  party  to  the  contract,  and  it  was  decided  that 
was  not  sufficient :  Dobell  v.  Hutchinson{f).   Lord  Den^ 
man  says  "  the  cases  are  not  uniform :"  Allen  v.  Sen- 
net (g).     Even  if  the  name  of  the  vendor  is  requisite  in 
the  memorandum,  if  that  stood  alone,  then  the  letter  of  * 
the  14th  supplies  it     It  is  said  there  ought  to  have  been 
a  special  acceptance.    Why  ?    There  was  no  term  of  the 
agreement  to  be  explained ;  all  the  terms  were  specified, 
and  simple  acceptance,  yes  or  no,  was  sufficient ;  Boys 
V.  Ay  erst  shows  that     The  letter  of  the  15th  refers  to 
the  valuation  mentioned  in   the   memorandum.     Why 
should  that  be  done  if  the  Plaintiff  had  not  accepted  the 
references  ?  CUve  v.  Beaumont  (A). 


With  him  Mr.  Springall  Thompson. 

1st  If  one  party  has  agreed,  the  one  who  has  not  may 


(a)  3  Mer.  451  :   see  the 
judgment. 

(6)  9  Ves.  351. 

(c)  11  Beav.  1. 

(d)  Page  85,  par.  25. 


(e)  5  Vin.  527,  528. 
(/)  3  Adol.  &  Ell.  355. 
(g)  3  Taunt.  169. 
(h)  1  De  G.  &  Sm.  597. 
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obtain  specific  performance.  That  is  clearly  settled  by 
authority ;  Laythoarp  v.  Bryant  (a),  and  many  other 
cases,  show  that 

S.  When  an  agreement  is  wanting  in  the  name  of  one 
of  the  contracting  parties,  it  may  be  supplied  by  any 
other  writing  connected  with  it  Now  then  we  connect 
the  name  of  the  Plaintiff  with  the  memorandum,  by  the 
letter  of  the  15th,  and  by  the  delivery  of  the  draft  lease ; 
the  draft  lease  was  delivered  before  any  repudiation; 
those  transactions  bound  the  Plaintiff.  If  there  had 
been  no  letters,  the  delivery  of  the  draft  lease  supplied 
the  name  of  the  lessor,  and  completed  the  memorandum : 
I^hamas  v.  Dering  (i) ;  Morgan  v.  Holford{c).  Now  as 
to  the  letters ;  clearly  the  first  does  not  keep  the  matter 
open,  and  the  second  as  clearly  supplies  the  wanting 
item,  the  name  of  the  vendor,  if  that  is  wanted. 

Mr.  Cri/farrf  replied. 

He  contended  that  Coleman  v.  Upcot  is  not  law; 
that  if  it  were,  the  Statute  of  Frauds  would  in  fact  be 
repealed. 
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The   Vice-Chancellor,  after    stating   the   case, 
said: — 

The  first  ground  of  demurrer  is  that,  assuming  the 
memorandum  signed  by  the  Defendant  to  be  properly  a 
memorandum  of  agreement,  it  does  not  thereby  appear 
i^ho  was  the  intended  lessor,  the  Plaintiffs  name  not 
l>eing  mentioned  therein.  No  doubt,  as  a  general  rule, 
in  order  to  maintain  an  action  upon  a  memorandum  of 


(a)  2  Bing.  N.  C.  735. 
(6)  1  Keen,  729. 

VOL.  III. 


(c)  1  Sm.  &  Giff.  101. 
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agreement  signed  by  a  purchaser  or  intended  lessee,  the 
name  of  the  vendor  or  intended  lessor  must  appear  in 
the  memorandum,  as  well  as  the  other  terms  of  the  agree- 
ment :  Champion  v.  Plummer  (a).  And  here  it  does  not 
appear  who  was  the  intended  lessor ;  indeed  if  you  look 
at  the  memorandum,  without  the  rider  or  postscript  giving 
the  names  of  the  referees,  it  would  be  impossible  to  de- 
termine whether  Joseph  Willington,  who  signed  it,  was 
to  be  the  lessee  or  the  lessor.  Assuming,  however,  that 
that  postscript  affords  a  sufficient  inference  that  Joseph 
WilUngUm,  the  Defendant,  was  to  be  the  lessee,  still  the 
name  of  the  lessor  does  not  appear,  and  therefore  the 
memorandum  is  not  sufficient  to  maintain  an  action  or  a 
bill  for  specific  performance.  But  though  this  is  the 
general  rule,  there  is  this  exception,  that  if  it  can  be 
ascertained  who  is  the  vendor  or  intended  lessor  firom 
some  other  document  which  is  sufficiently  connected 
with  the  memorandum,  by  clear  reference,  that  will  cure 
the  defect  of  the  memorandum.  Thus  if  the  memorandum 
is  written  upon  or  clearly  refers  to  conditions  of  sale, 
which  show  who  is  the  vendor  or  intended  lessor,  that 
will  be  sufficient ;  or  if  it  clearly  refers  to  an  advertise- 
ment for  sale,  containing  the  name ;  or  if  the  purchaser 
or  intended  lessee  writes  or  signs  a  letter,  clearly  re- 
ferring to  the  memorandum,  and  the  letter  contains  the 
name  of  the  vendor  or  intended  lessor,  that  will  be  suffi- 
cient Now  in  this  case  the  memorandum  does  not 
refer  to  any  other  document  The  question,  therefore, 
is,  whether  there  is  any  other  letter  or  document  showing 
who  is  the  intended  lessor,  signed  by  the  Defendant,  and 
referring  to  the  memorandum  sufficiently  to  bring  it 
within  that  principle.  I  do  not  think  that  the  Defend- 
ant's letter  to  Messrs.  Beadel  of  the  15th  February,  even 
when  taken  in  connection  with  their  letter  to  him  of  the 

(a)  1  N.  R.  252. 
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14th  February,  to  which  it  was  an  answer,  contains  any 
sufficient  reference  to  the  memorandum.  But  I  think 
that  the  Defendant's  letter  to  Messrs.  JBeadel  of  the  S5th 
February  showing  that  the  Plaintiflf  was  the  intended 
lessor,  does  contain  a  sufficient  reference  to  the  memo- 
randum to  supply  the  omission  of  the  lessor's  name 
therein ;  and  although  that  letter  was  one  in  which  the 
Defendant  was  refusing  to  complete  the  transaction,  yet 
it  may  be  referred  to  for  the  purpose  of  showing  who 
was  the  intended  lessor.  It  appears  to  me  that  this 
letter  contains  as  clear  and  distinct  a  reference  to  the 
memorandum^  as  there  was  in  the  cases  of  Allen  v. 
Bennett  {a)  and  Verlander  v.  Codd(b).  I  am  of  opinion, 
therefore,  that  upon  this  ground  the  demurrer  fails. 
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The  other  ground  of  demurrer  is  this : — that  the  me- 
morandum was  not  a  memorandum  of  agreement,  but 
only  an  offer  or  proposal,  which  the  Defendant  retracted 
before  it  was  accepted  by  the  Plaintiff.  Now  there  is  a 
clear  distinction  between  a  memorandum  of  offer,  and  a 
memorandum  of  agreement  In  the  case  of  an  offer,  no 
doubt  the  party  signing  it  may  at  any  time  before 
acceptance  retract;  but  if  it  be  an  agreement,  though 
signed  by  one  party  alone,  he  cannot  retract  at  his 
pleasure,  but  all  he  can  do  is  to  call  upon  the  other 
party  to  sign  or  rescind  the  agreement.  A  memorandum 
of  agreement  supposes  that  the  two  parties  have  verbally 
made  an  actual  contract  with  each  other ;  and  when  the 
terms  of  such  contract  are  reduced  into  writing  and 
signed,  that  is  sufficient  to  bind  the  party  signing ;  but  if 
the  memorandum  is  of  an  offer  only,  that  assumes  that 
there  has  been  no  actual  contract  between  the  parties. 
The  question  then  is,  whether  in  this  case  the  memo- 
randum signed  by  the  Defendant  is  of  an  actual  agree- 

(a)  3  Taunt.  169.  (6)  Turn.  &  R.  352. 
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1856.         ment,  or  only  of  a  proposal  or  oflfer;  and  it  appears  to 
me  that  the  latter  is  the  case,  and  that  at  the  time  of  the 
Defendant  signing  the  memorandmn,  there  was  not  an 
"WiLLiNGTON.    actual  concluded  agreement  between  the  parties ;  and  in 

fact  the  bill,  which  is  drawn  with  extreme  propriety, 
does  not  so  allege.  The  terms  of  the  memorandum,  and 
particularly  the  postscript  stating  the  names  of  the  De- 
fendant's referees,  lead  me  to  the  conclusion  that  it  was 
signed  by  the  Defendant  and  received  by  the  Plaintiff, 
as  a  proposal  on  the  part  of  the  Defendant,  which  the 
Defendant  was  willing  to  adhere  to,  but  which  the 
Plaintiff  reserved  to  himself  the  option  of  adopting  or 
rejecting,  according  to  the  result  of  his  communication 
with  the  referees.  Taking  it  then  as  a  memorandum, 
not  of  an  agreement,  but  of  an  oflfer  not  then  finally 
accepted,  the  question  is,  whether  there  has  been  a  suffi- 
cient acceptance  by  tlie  Plaintiff  before  the  Defendant 
retracted.  Now  what  is  alleged  by  the  Plaintiff  as  an 
acceptance  was  his  sending  the  draft  lease.  This  raises 
another  question,  viz.  whether  acceptance  can  be  by 
parol  without  writing ;  and  it  is  singular  that  I  cannot 
find  any  case  in  which  it  is  determined  that  parol 
acceptance  of  a  written  proposal  is  sufficient  But  I 
think  upon  principle  that  parol  acceptance  would  be 
sufficient ;  because  when  one  party  has  signed  a  written 
proposal  and  the  otlier  expressly  accepts  it  by  parol,^aa 
if  he  says  in  express  terms  "  I  accept  the  proposal," — it 
appears  that  that  reduces  it  to  a  case  of  parol  agreement 
come  to  between  the  parties,  and  a  memorandum  of  the 
agreement  signed  by  one,  in  which  case  it  is  clear  that 
the  signature  of  one  party  is  sufficient  to  bind  him, 
although  the  other  has  not  signed.  Assuming  then  that 
a  written  proposal  may  be  accepted  by  parol,  so  as  to 
make  it  binding  as  an  agreement  on  the  party  who  has 
signed  it,  the  question  is,  whether  the  sending  of  the 
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draft  lease  is  a  sufficient  acceptance.  It  appears  to  me 
that  it  is  not;  for  two  reasons.  First,  I  consider  that  for 
an  act  to  constitute  a  sufficient  acceptance  of  a  written 
proposal^  it  must  be  an  unambiguous  act ;  and  I  do  not 
think  that  this  can  be  said  of  the  act  of  sending  the 
draft  lease,  for  it  might  have  been  done  in  order  to  save 
time,  and  without  any  intention  on  the  part  of  the 
Plaintiff  of  departing  from  the  position  which  he  had 
assumed  of  reserving  to  himself  the  option  of  adopting 
or  rejecting  the  proposal  according  to  the  result  of  his 
communication  with  the  referees.  And  secondly,  I  con- 
sider that  an  acceptance  of  a  written  proposal,  in  order 
to  make  it  binding  as  an  agreement  on  the  party  who 
has  signed  it,  must  be  an  unconditional  acceptance; 
whereas  my  opinion  is,  that  the  sending  of  the  draft 
lease,  if  it  was  an  acceptance  at  all,  was  an  acceptance 
upon  condition  that  the  Defendant  accepted  the  draft 
lease ;  and  there  is  nothing  to  show  that  the  Defendant 
did  accept  it;  on  the  contrary,  the  Defendant,  in  his 
letter  of  the  25th  February,  says,  "  I  return  the  draft 
lease,  which  contains  clauses  I  could  never  assent  to.** 
There  is  nothing  to  show  that  the  lease  thus  sent  was 
in  exact  accordance  with  the  terms  mentioned  in  the 
memorandum;  but  at  all  events  the  act  of  sending  it, 
assuming  it  to  be  an  acceptance  at  all,  was  a  conditional 
and  not  an  absolute  and  simple  acceptance.  For  these 
reasons  it  appears  to  me,  that  on  the  25th  February, 
when  the  Defendant  refused  to  carry  the  agreement  into 
efiect,  there  had  not  been  any  such  final  and  conclusive 
acceptance  of  the  offer  as  to  prevent  the  Defendant  from 
withdrawing.  Therefore  I  feel  under  the  necessity,  and 
I  must  say  with  some  degree  of  reluctance,  of  saying 
that  the  demurrer  must  be  allowed ;  but  it  is  not  a  case 
for  costs. 


1856. 
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17th  March. 

Powers. 
Partition, 


A  power  to  sell 
and  exchange 
merely  does 
not  so  clearly 
authorize  a  par- 
ft/ton  that  the 
Court  will  force 
on  a  purchaser 
a  title  taken 
under  it.     But 
where  a  power 
was  to  make 
sale  and  dispose 
of  or  convey  in 
exchange,  and 
the  powers  to 
revoke  and 
limit  new  uses 
for  carrying 
these  powers 
into  effect  also 
referred  to  dis- 
position, and  the 
declaration  as 
to  the  applica- 
tion of  the 
money  to  be 
obtained  re- 
ferred also  in 
terms  to  par- 
tition :  it  was 
held,  that  on  the 
whole  context 
there  was  a 
good  power  to 
partition,  and 
the  title  taken 
under  it  was  a 
good  title. 


BRADSHAW  v.  FANE. 

J.  HIS  cause  came  on  upon  an  adjourned  summons  in  an 
administration  suit,  and  the  material  question  argued 
was,  whether  a  power  of  exchange  peculiarly  worded, 
authorized  a  partition.  Under  the  will  of  Robert  Bradr 
show  the  trustees  had  a  discretionary  power  to  lay  out 
that  portion  of  his  estate  which  consisted  of  money  in 
the  purchase  of  land.  That  which  was  so  laid  out  he 
devised  to  certain  parties ;  and  that  which  should  not  be 
so  laid  out  at  the  end  of  twenty-one  years  he  gave  to  his 
younger  children. 

In  October,  1855,  shortly  before  the  expiration  of  the 
twenty-one  years,  the  trustees  contracted  to  purchase  the 
interest  of  W.  Northey  and  his  wife  in  certain  real  estate^ 
and  the  question  was  whether  a  good  title  could  be  made 
to  that  estate:  if  it  could  not,  the  twenty-one  years 
having  now  elapsed,  the  money  went  to  the  yoimger 
children;  if  it  could,  the  land  purchased  went  to  the 
devisees. 

The  question  arose  on  the  settlement  made  on  the 
marriage  of  W.  Northey  and  his  wife,  formerly  Susantwk 
F.  Harvey,  by  which  a  moiety  of  certain  estates,  devised 
by  the  father  of  Mr.  Northey  to  her,  was  conveyed  to 
trustees,  with  the  foUowing  powers : — "  to  sell  and  dis- 
pose of,  and  limit,  appoint  and  convey,  all  or  any  of  the 
same  parts,  shares,  messuages,  lands,  tenements  and 
hereditaments,  and  the  fee-simple  and  inheritance  thereoC 
to  any  person  or  persons  whomsoever,  either  together 
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or  in  parcels,  &c. ;  and  to  limit,  appoint  and  convey  in  1856. 

exchange  the  said  messuages,  lands,  &c.  for  or  in  lieu  of 
any  other  messuages,  lands,  &c.;  and  in  like  manner 
also  to  make  sale  and  dispose  of  and  convey  in  exchange 
all  or  any  of  the  lands,  &c.  so  to  be  purchased  or  taken 
in  exchange  under  the  last  proviso.''  Then  there  were 
the  usual  powers  to  give  receipts.  And  then  followed 
a  power,  after  any  sale,  exchange  or  other  disposition 
should  have  been  made,  to  revoke  and  make  void  the 
uses  thereby  created  concerning  the  messuages,  lands, 
tenements,  moieties  and  hereditaments  proposed  to  be 
sold,  exchanged  or  otherwise  disposed  of;  and  by  the 
same  or  any  other  deed  to  limit  new  uses  which  should 
be  thought  necessary  or  expedient  for  completing  such 
sales,  exchanges,  enfranchisements  and  dispositions  re- 
spectively, and  for  conveying  or  assigning  the  messuages, 
lands,  tenements,  moieties  and  hereditaments  which  might 
be  the  subject  thereof  to  the  use  of  the  person  purchasing 
or  taking  the  same  in  exchange  for  such  estates  or  inte- 
rests as  such  persons  should  dhect,  or  otherwise  for 
carrying  the  said  powers  of  selling  or  exchange  into 
execution.  And  "  that  the  trustees  should  with  all  con- 
venient speed  apply  the  money  to  arise  by  such  sale,  or 
to  be  received  for  such  equality  of  exchange  or  par-' 
tition,'^  in  satisfaction  of  a  certain  mortgage,  and,  subject 
thereto,  to  lay  out  the  same  in  purchase  of  other  lands. 

The  other  moiety  of  Mr.  Harvey's  estates  was  devised 
to  another  daughter  Mary;  she  married  Mr.  Heam. 
And  in  1845  Mr.  and  Mrs.  Hearn  and  Mr.  and  Mrs, 
Harvey  effected,  or  purported  to  effect,  under  the  powers 
of  Mrs.  Harvey's  settlement,  a  partition.  The  trustees 
of  Mr.  BradshaiDS  will  were  buying  the  estates  con- 
veyed to  Mr.  and  Mrs.  Harvey  under  this  partition ;  and 
the  question  was,  whether  the  powers  in  the  settlement 
of  Mr.  and  Mrs.  Harvey  justified  it. 
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1856,  Mr.  Glasse  and  Mr.  Osborne  for  the  trufitees  of  Mr. 

Bradshaw's  will,  and  also  for  the  vendors. 

Mr.  Bailey  and  Mr.  Berkeley  for  some  of  the  parties, 
devisees  under  the  will  of  Bradshaw. 

They  contended  that  the  whole  scope  of  the  settlement 
contemplated  partition ;  that  in  &ct  every  partition  is  an 
exchange^  and  the  transaction  efifected^  though  called  tech- 
nically partition,  was  in  substance  nothing  more  than  ex- 
change. The  settlement  itself,  in  the  direction  for  the 
application  of  the  money,  spoke  of  money  to  be  received 
for  any  partition.  Now  there  was  no  express  power  to 
partition,  therefore  that  must  refer  to  the  power  of  ex- 
change, and  showed  that  by  exchange  the  settlors  meant 
partition  as  weU  as  exchange. 

Mr.  Teed  and  Mr.  Paton  for  the  younger  children, 
and  Mr.  Jessel  for  parties  claiming  in  the  same  interest 

The  language  of  the  power  is  sale  and  exchange,  it 
does  not  express  partition.  A  partition  is  an  exchange ; 
that  is,  exchange  forms  an  ingredient  in  partition,  but 
there  are  many  differences  between  them ;  and  there  may 
certainly  be  exchange  without  partition.  The  settlors 
have  used  the  word  partition,  it  is  true,  in  the  direction 
for  laying  out  the  money.  But  that  rather  shows  they 
did  not  intend  the  power  to  be  a  power  to  partition, 
otherwise  they  would  have  expressly  included  partition 
in  it. 

Abel  V.  JE[eathcote(a),  Attorney-General  v.  HamiU 
ton{b),  Brassey  v.  Chalmers  {c),  Pyrke  v.  Wadding- 
ham{d),  were  cited. 

(a)  4  Bro.  C.  C.  278.  (c)  16  Beav.  22S. 

(6)  1  Mad.  214.  (d)  10  Hare,  1. 
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The  Vice-Chancellor  :  1856. 

[His  Honor,  after  referring  to  the  circumstances  under 
which  the  trustees  of  Bradshaw's  will  acted,  proceeded 
thus :] — As  between  the  persons  interested  in  that  portion 
of  the  testator's  property  which  has  been  laid  out  in  land, 
and  that  which  has  not  so  been  laid  out,  the  question 
must  be  treated  as  if  it  were  between  an  unwilling  pur- 
chaser and  the  vendor,  and  the  question  will  be,  is  such 
a  title  shown  as  this  Court  would  force  on  an  unwilling 
purchaser.  The  question  thus  considered  presents  itself 
under  two  heads:  1st  Whether  an  ordinary  power  of 
exchange  will  authorize  a  partition.  2ndly.  Whether, 
supposing  the  decision  on  that  abstract  point  to  be 
adverse  to  the  title,  this  particular  power  stands  on  a 
different  footing. 

His  Honor  then  on  the  first  point  reviewed  the  autho- 
rities, and  held  that  if  this  case  had  rested  on  the  abstract 
question,  that  was  too  doubtful  to  enable  the  Court  to 
force  the  title  on  an  unwilling  purchaser.  But,  with 
reference  to  the  particular  settlement  before  him,  his 
Honor  was  of  opinion  that,  having  regard  to  the  whole 
of  the  language  used,  and  in  particular  to  the  power  to 
revoke  and  to  limit  new  uses,  and  the  direction  for  the 
disposition  of  the  moneys  to  be  obtained  on  any  sale, 
exchange  or  partition,  there  was  enough  to  show  that  the 
settlors  intended  the  power  to  be  in  effect  a  power  to 
partition  as  well  as  exchange;  and  therefore  that  the 
partition  was  effectual,  and  the  money  was  properly  laid 
out  in  the  purchase  for  which  the  trustees  of  Mr.  JBrad- 
shaw*s  will  had  contracted. 
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1856: 

drd  May  and 

12th  June. 

Bankruptcy, 

Lying  in 

Prison, 


A  trader  was 
arrested  for 
debt  on  the 
20th  of  March, 

1849,  and 
taken  to  a 
sponging- 
house.   He  was 
removed  to 
prison  on  the 
21st  of  April 
and  remained 
there  till  the 
26th  of  May. 
No  petition  of 
adjudication 
was  filed  till 
the  20th  May, 

1850.  Held, 
that  the  act  of 
bankruptcy  by 
lying  in  prison 
was  complete 
in  twenty-one 
days  after  the 
arrest,  and  the 
petitibn  for  ad- 
judication not 
being  within 
twelve  months 
from  that  date, 
there  was  no  act 
of  bankruptcy 
within  twelve 
months  prior  to 
the  date  of  the 
petition,  and  a 
purchase  from 
the  bankrupt 
on  the  25  th  of 
May,  1849,  was 
accordingly 
supported. 


WALLACE  V.  BLACKWELL. 
Before  the  Vice-chancellor  and  Mr.  Justice 

WiLLES. 

J.  HIS  was  a  bill  by  the  assignees  o{ Benjamin  Brunion 
Blacktoell,  a  bankrupt^  against  t/oAn  Blackwell,  the  bank- 
rupt's father,  to  set  aside  a  purchase  of  property  of  the 
bankrupt  made  by  the  father,  by  deed  dated  the  S5th 
May,  1849|  on  the  ground  of  its  being  made  after  an  act 
of  bankruptcy  with  notice. 

Blachwell,  the  son,  was,  at  the  date  of  the  purchase- 
deed,  a  trader  in  respect  of  a  tavern  business,  which  he 
carried  on  or  permitted  to  be  carried  on  on  his  re- 
sponsibility. 

The  act  of  bankruptcy  alleged  arose  thus :  -^BlachweU^ 
the  son,  was  arrested  on  the  20th  March,  1849,  and  taken 
to  a  sponging-house.  On  the  21st  April  he  was  removed 
by  habeas  corpus  to  the  Queen's  Bench  prison,  and  re- 
mained there  till  the  26th  May,  1849.  The  petition  of 
adjudication  was  filed  on  the  20th  May,  1850. 

There  were  several  grounds  of  defence ;  but  the  prin- 
cipal ground  was  that  there  had  been  no  act  of  bank- 
ruptcy, inasmuch  as  the  only  act  of  bankruptcy  alleged 
was  lying  in  prison  for  twenty-one  days,  and  that  those 
twenty-one  days  counted  from  the  arrest ;  that  the  act  of 
bankruptcy  was  therefore  completed  on  the  10th  of 
April ;  and  the  petition  for  adjudication,  not  being  filed  till 
the  20th  of  May,  1850,  was  more  than  twelve  months  fi*om 
the  act  of  bankruptcy.  On  the  other  hand  it  was  con- 
tended, that  though  the  act  of  bankruptcy  took  place  on  the 
10th  of  April,  yet  every  successive  day  of  lying  in  prison 
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constituted  a  fresh  or  a  continuing  act  of  bankruptcy ; 
consequently  that,  as  the  bankrupt  had  remained  in 
prison  till  the  ^th  of  May,  the  petition  had  been  filed 
within  twelve  months  after  the  act  of  bankruptcy.  The 
other  principal  question  was,  whether  the  purchaser  had 
notice  of  the  act  of  bankruptcy.  It  was  admitted  that 
he  had  notice  of  the  lying  in  prison,  but  it  was  denied 
and  proved  that  he  had  no  notice  of  the  fact  of  his  son 
being  a  trader  in  respect  of  the  particular  alleged  act  of 
bankruptcy. 

The  judgment  proceeded  entirely  on  the  first  point, 
and  it  is  therefore  unnecessary  to  notice  the  arguments 
on  the  other  questions  raised. 

Mr.  JBaify,  Mr.  Jessel  and  Mr.  Holt  (of  the  Common 
Law  Bar),  for  the  Plaintiffs,  referred  to  the  Bankrupt  Law 
Consolidation  Act,  1849,  sect  79  [quoted  in  the  judg- 
menty  see  post,  p.  543],  and  contended  that  the  construc- 
tion of  it  is,  that  if  a  trader  is  arrested  or  committed  to 
prison  for  a  debt,  and  lies  in  prison  twenty-one  days  or 
more  afterwards  without  paying  it,  every  day  after  the 
21st  day  creates  an  act  of  bankruptcy.  The  twenty-one 
days  do  not  become  completed  and  exhausted  from  the 
date  of  the  arrest,  so  as  to  complete  then  an  act  of 
bankruptcy  and  preclude  any  subsequent  act  of  bank- 
ruptcy ;  if  he  is  twenty-one  days  in  prison  on  an  arrest, 
that  is  in  consequence  of  an  arrest,  so  long  as  he  remains 
in  prison  without  paying  the  debt,  he  commits  every  day 
an  act  of  bankruptcy ;  therefore  this  bankrupt,  having 
remained  in  prison  till  the  26th  of  May,  committed 
successive  acts  of  bankruptcy  up  to  that  day,  and  the 
adjudication  was  valid. 

Mr.  Glasse,  for  the  Defendant. 

Moser  v.  Newman  (a)  decides  that  the  bankruptcy  re- 

(a)  6  Ding.  556. 
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lates  to  the  last  day  of  the  twenty-one  days :  see  DuUon 
V.  Morrison  (a). 

The  policy  of  the  law  considers  the  lying  in  prison  as 
an  act  of  bankruptcy ;  in  fact,  a  judgment  for  all  the 
creditors  at  the  tune  of  the  bankruptcy:  Lynch  ▼. 
Lynch  (i).  They  say  on  the  other  side  that  there  was  a 
succession  of  acts  of  bankruptcy  by  the  lying  in  prison 
every  day  after  the  twenty-one  days ;  that  is  their  argu- 
ment We  say  the  act  of  bankruptcy  was  one^  and  could 
only  be  one ;  once  committed^  it  bears  date  of  the  day 
of  its  commission,  and  neither  sooner  nor  later.  How 
can  there  be  successive  acts  of  bankruptcy?  If  lying 
in  prison  a  second  day,  makes  a  second  act  of  bank- 
ruptcy, the  first  must  be  merged,  destroyed ;  and  how 
can  that  be?  If  it  were  so,  material  consequences 
might,  by  change  of  circumstances,  arise  to  the  rights  of 
creditors.  No  one  has  ever  heard  of  such  a  series 
of  acts  of  bankruptcy,  and  yet  it  must  take  place  if  the 
argument  on  the  other  side  is  right,  as  there  could  not 
be  any  unlimited  number  of  acts  of  bankruptcy  all 
existing  together. 

With  him  Mr.  WUd,  of  the  Common  Law  Bar,  and 
Mr.  Bates. 

It  has  never  before  been  suggested  that  an  act  of 
bankruptcy  once  committed  can  be  prolonged  so  as  to 
become  a  series  of  acts  of  bankruptcy.  That  is  quite  a 
new  doctrine. 


The  question  then  is,  was  there  a  clear  act  of  bank- 
ruptcy at  the  end  of  the  twenty-one  days,  and  a  twelve- 
month thence  to  the  filing  of  the  petition  ?    There  was 


(a)17Ves.l9a. 


(6)  Mont.  Cas.  in  Bank.  455. 
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not;  and,  there  being  no  fiat  within  a  year  after  that, 
they  cannot  support  a  fiat  issued  within  a  year  after  the 
allied  bankrupt  came  out  of  prison. 

£!x  parte  Gardner  (a)  shows,  that  by  absenting  him- 
self the  act  of  bankruptcy  of  a  trader  is  complete. 
Now^  in  such  a  case,  could  it  be  said  that  every  day's 
absence  created  a  firesh  act  of  bankruptcy  ?  If  it  were 
so,  a  fiat  might  issue  at  any  unlimited  time ;  whereas  the 
Act  intends  it  shall  be  issued  within  a  year  or  not  at  all. 

B«.  »  *e  ,u.,.i»  .h«her  U..  lyi^  »  P-.  c- 

stituted  an  act  of  bankruptcy;  the  lying  in  prison  to 
have  that  efiect  must  be,  we  contend,  a  lying  in  prison 
on  the  arrest;  that  is,  immediately  on  the  arrest  That 
is  not  the  case  here.  Here  the  lying  in  prison  did  not 
commence  till  long  after  the  arrest ;  but  the  Act  requires 
it  to  be  on  the  arrest ;  and  a  lying  in  prison  commencing 
long  after  the  arrest  is  not  within  the  statute.  [He  cited 
JEx  parte  Paxton{b),  and  La  Neuville  ▼.  Nour8e[c).'\ 

Mr.  Baily^  in  reply. 

It  is  argued  that,  as  to  a  trader  absenting  himself,  if 
our  argument  is  right,  it  would  apply  to  that  Why 
should  it  not?  Certainly  during  every  day  that  he 
absents  himself  he  does  commit  a  repetition  of  acts  of 
bankruptcy ;  the  act  is  an  offence,  which  he  repeats  by 
repeating  the  act  which  constitutes  it  Then  it  is  said 
that  the  word  upon  in  the  Act  means  immediately  aft^r ; 
it  does  not;  it  means  in  consequence  of.  In  this  case, 
was  not  the  trader  in  prison  twenty-one  days  in  con- 
sequence of  the  arrest?  The  question  comes  back  to 
this  at  last, — why  is  not  the  act  of  bankruptcy  to  be 
constituted  by  any  twenty-one  days  that  the  bankrupt 

(a)  1  Ves.  &  B.  145.  (c)  3  Camp.  350. 

(6)  15  Ves.  461. 
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lies  in  prison  ?  That  is  the  common  sense  of  the  statute. 
It  means  that  if  a  trader  is  committed  to  prison  for  his 
debt)  and  lies  in  prison  twenty-one  days^  he  commits 
thereby  an  act  of  bankruptcy  ;  and  it  is  perfectly  imma^ 
terial  whether  you  count  those  days  backwards  or 
forwards.  If  he  remains  in  prison,  in  other  words  if  he 
does  not  discharge  his  debt,  so  long  as  he  is  in  prison 
he  is  every  day  after  the  twenty-one  days  guilty  of  an 
act  of  bankruptcy. 


Judgment. 
June  12th. 


On  the  12th  June  the  Vice-Chancellor  delivered 
the  following  written  opinion  of  Mr.  J.  WiUes: — 

I  am  of  opinion  that  no  act  of  bankruptcy  is  shown 
to  have  taken  place  within  twelve  months  prior  to  the 
filing  of  the  petition  for  adjudication  against  the  alleged 
bankrupt  Benjamin  JBrunton  JBlackwellf  and  that  conse- 
quently, by  the  operation  of  the  88th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1840  (12  &  13  Vict. 
c.  106),  the  title  of  the  Plaintifis  as  assignees  under  that 
petition  is  incurably  bad. 

The  88th  section  enacts,  '*  that  no  person  shall  be 
liable  to  become  bankrupt  by  reason  of  any  act  of  bank- 
ruptcy committed  more  than  twelve  months  prior  to  the 
issuing  of  any  fiat  in  bankruptcy,  or  the  filing  of  any 
petition  for  adjudication  of  bankruptcy  against  him.'* 

In  this  case  the  petition  for  adjudication  of  bankruptcy 
was  filed  upon  the  20th  of  May,  1850,  and  the  act  of 
bankruptcy  relied  upon  is  that  stated  in  the  eleventh 
paragraph  of  the  bill,  in  effect,  that  on  the  20th  of 
March,  1849,  Benjamin  Brunton  BUzckwell  was  arrested 
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for  debt  at  the  suit  of  Mr,  John  Buchanan^  and  that 
having  been  so  arrested  he  did,  upon  such  arrest,  lie  in 
prison  until  the  ^th  day  of  May,  1849. 

The  question  therefore  is,  whether  an  act  of  bank- 
ruptcy was  committed  by  lying  in  prison  after  the  20th 
of  May,  1849;  and  this  question  turns  upon  the  true 
construction  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  s.  79,  which  enacts,  that  "  if  any  such  trader 
having  been  arrested  or  committed  to  prison  for  debt,  or 
on  any  attachment  for  nonpayment  of  money,  shall  upon 
such  or  any  other  arrest  or  commitment  for  debt  or  non- 
payment of  money,  or  upon  any  detention  for  debt,  lie 
in  prison  for  twenty-one  days,  or  having  been  arrested 
or  committed  to  prison  for  any  other  cause  shall  lie  in 
prison  for  twenty-one  days  aft:er  any  detainer  for  debt 
lodged  against  him  and  not  discharged,  every  such  trader 
shall  thereby  be  deemed  to  have  committed  an  act  of 
bankruptcy.** 


1856. 
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The  language  of  this  section  points  to  but  one  act  of 
bankruptcy  and  not  to  repeated  acts  of  bankruptcy  by 
lying  in  prison  successive  periods  of  twenty-one  days. 
It  speaks  of  lying  in  prison  for  twenty-one  days  upon  an 
arrest  for  debt,  and  of  an  act  of  bankruptcy  thereby 
committed,  that  act  of  bankruptcy  being  compounded  of 
the  arrest,  and  the  lying  in  prison  twenty-one  days  upon 
the  arrest,  and  dating  from  the  expiration  of  those 
twenty-one  days ;  and  I  can  find  no  reason  for  straining 
tbe  language  used  so  as  to  create  a  fresh  act  of  bank- 
ruptcy on  each  day  or  successive  twenty-first  day  afler 
the  expiration  of  the  first  twenty-one  days  lying  in  prison, 
whereby,  according  to  the  terms  of  the  act,  an  act  of 
bankruptcy  is  deemed  to  have  been  committed. 
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The  sott  of  act  of  bankruptcy  in  question  is  one  of 
early  date,  having  been  first  introduced  by  the  1  Jac.  l^ 
c.  15,  s.  %  (in  which  the  period  was  six  months,)  and  it 
is  remarkable  that  this  was  the  first  sort  of  act  of  bank- 
ruptcy independent  of  an  intention  on  the  part  of  the 
bankrupt  to  defeat  or  delay  his  creditors.  It  was,  doubt- 
less, introduced  upon  the  ground  that  a  person,  who  lay 
in  prison  for  so  long  a  period  without  paying  the  debt 
for  which  he  was  arrested,  either  obstinately  declined  to 
pay,  and  thereby  delayed  his  creditors,  or  was  in  so 
hopeless  a  state  of  insolvency  that  his  estate  ought  to  be 
distributed  under  the  bankrupt  laws.  At  that  period 
the  law  of  relation  was  in  full  force,  and  the  title  of  the 
assignees  related  back  to  the  earliest  period  to  which  it 
could ;  in  a  case  under  this  section,  to  the  end  of  the 
first  period  of  six  months.  To  constitute  an  act  of 
bankruptcy  under  the  first  of  •Tomes,  and  the  subsequent 
statutes  in  pari  materia  with  it,  the  debtor  must  have 
been  a  trader  actually  or  constructively  at  the  time  of 
the  arrest,  as  appears  not  only  by  the  language  of 
the  statutes,  but  also  by  the  decision  of  the  Vice- 
Chancellor  in  Ex  •parte  Lynch(a).  It  was  not  likely 
that  the  legislature  intended  to  provide  for  the  case  of 
debts  occurring  during  the  imprisonment,  but  for  the 
more  probable  and  ordinary  case  of  debts  existing  at  the 
time  of  the  arrest,  when  the  debtor's  credit  would  ordi- 
narily be  brought  to  an  end.  The  probable  object  of 
the  legislature  would  therefore  be  fiilly  satisfied  by  hold- 
ing that  the  debtor  under  the  I  Jcu:.  1,  c.  15,  committed 
an  act,  and  thereby  assumed  the  status  of  bankruptcy 
once  for  all  at  the  expiration  of  the  first  six  months,  and 
did  not  commit  successive  acts  of  bankruptcy  at  the  end 
of  each  successive  period  of  six  months  firom  the  first 
imprisonment. 

(o)  Mont.  Gas.  in  Bank.  453. 
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The  intention  to  create  but  one  act  of  bankruptcy 
appears  even  more  clearly  in  the  next  act  of  parliament, 
viz.  15  Jac.  1,  c.  19,  s.  %  by  which  the  period  of  lying 
in  prison,  to  constitute  an  act  of  bankruptcy,  is  shortened 
to  two  months,  and  the  debtor  is  to  be  adjudged  a  bank- 
rupt from  the  time  of  his  first  arrest,  which  is  inconsistent 
with  the  notion  of  successive  acts  of  bankruptcy  being 
committed  during  one  imprisonment  upon  one  arrest 
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The  next  enactment  upon  this  subject  was  the  6 
Geo.  4,  c.  16,  s.  5,  by  which  the  period  of  lying  in 
prison  was  reduced  to  twenty-one  days,  and  the  relation 
of  the  act  of  bankruptcy  to  the  time  of  the  arrest  was 
abolished.  This  statute  was  in  the  same  terms  as  that 
now  under  consideration ;  and  if  the  question  turned 
upon  its  construction,  I  could  not,  for  the  reasons  already 
mentioned,  persuade  myself  to  enlarge  its  terms  so  as 
to  make  one  arrest,  &c.,  serve  the  purpose  of  several  acts 
of  bankruptcy. 

But  it  was  argued  on  the  part  of  the  Plaintiffs  that, 
by  reason  of  the  operation  of  the  88th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  much  incon- 
venience would  follow  from  this  construction  of  the 
69th  section ;  because  after  the  lapse  of  twenty-one  days 
and  a  twelvemonth's  imprisonment,  the  debtor,  though 
even  more  undoubtedly  insolvent  than  at  the  end  of  the 
first  twenty-one  days,  could  not  be  proceeded  against  in 
bankruptcy  as  upon  an  act  of  bankruptcy  committed  by 
lying  in  prison. 


I  am  of  opinion  that  this  argument  ought  not  to  pre- 
vail. The  twelvemonth's  limitation  was  first  introduced 
in  the  5  &  6  Vict.  c.  \2%  s.  10,  whilst  the  6  Geo.  4, 
c.  16,  s.  5,  was  in  force,  obviously  without  any  intention 
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of  altering  the  construction  of  that  section ;  and  there  is 
no  ground  for  supposing  that  the  re-enactment  of  ^ 
same  two  sections  in  the  consolidating  act  of  12  &  13 
Vict  c.  106}  could  make  the  one  afiect  the  construction 
of  the  other,  any  more  than  when  they  formed  parts  of 
two  acts  in  part  materii  with  one  another.  Besides,  for 
ail  practical  purposes,  the  limitation  of  a  twelvemonth 
affords  ample  time  to  the  creditors ;  and  if  this  was  an 
exceptional  case  in  which  inconvenience  might  follow,  it 
would  be  a  vicious  construction  to  strain  the  €9th  section 
in  order  tx)  take  out  of  the  operation  of  the  88tli»  a  case 
which  either  the  legislature  may  be  taken  not  to  hate 
contemplated  according  to  the  maxim  "  ad  eo  qum  fn- 
quentius  acddantjwra  adaptantur^  and  then  tiiere  is  no 
occasion  for  construing  the  69th  section  so  as  to  meet 
it ;  or  which,  if  the  legislature  did  contemidate  it,  fidls 
within  the  express  terms  of  the  88th,  and  not  widun  the 
express  terms  of  the  69th  section.  Moreover,  the  sup- 
posed inconvenience,  even  in  such  an  exceptional  case, 
would  be  reduced  to  all  but  nothing  by  the  efiect  of 
those  sections  of  the  Bankrupt  Act  (IS  &  13  VtcL  c  106, 
ss.  78—85)  which  enable  the  creditor  to  compel  either 
payment  or  an  act  of  bankruptcy. 


For  these  reasons  it  appears  to  me  that  the  Plaintift 
have  no  right  to  maintain  any  proceeding  as  assignees 
in  bankruptcy  of  Benjamin  Bruntan  BlackwelL  As  I 
believe  my  view  of  the  main  question  coincides  with  that 
of  your  Honor,  it  is  unnecessary  to  give  an  opinion  upon 
the  minor  points. 


The  Vice-Chancellor  shortly  expressed  liis  concur- 
rence with  the  opinion  of  the  learned  Judge,  and  it  was 
adjudged  accordingly. 
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27th  May. 

Equitable 
Assets. 

COOK  V.  GREGSON.  Legiyfs'seu. 

In  this  cause,  which  was  a  suit  instituted  by  a  simple  The  equity  of 
contract  creditor  for  the  administradon  of  the  estate  of  redemption  on 
£.   M'Donneilf   the    principal   question   was,   whether  ^  g^^  of  money 
certain  proper^  of  the  testator,  consisting  of  the  equity  charged  on 
of  redemption  of  an  equitable  interest  in  a  sum  (charged  ^*"^; '?  ^^?«^ 
upon  real  estate)  which  the  testator  had  mortgaged,  was  hands  of  the 
equilable   assets,  and  therefore   distributable    rateably  ^'^.^^.^^^^    . 
among  the  creditors  of  di&rent  degrees ;  or  whether  it  ^^^en  lesal  and 
was  legal  assets,  in  which  case  the  specialty  cre<Utors  equitable 
would  absorb  it.     The  security  had  been  realised,  the  ***®^- 
mortgage  paid  off,  and  there  was  a  surplus,  which  was  in 
Court 

Mr,  Glasse  and  Mr.  Cottony  for  the  Plaintiff. 

The  interest  of  the  testator  was  a  purely  equitable 
interest,  in  &ct  an  equUy  upon  an  equity.  How  coidd 
that  be  in  any  manner  dealt  with  by  a  Court  of  Law, 
which  knows  nothing  of  an  equity  of  redemption.  These 
assets  could  only  be  recovered  and  distributable  through 
the  intervention  of  a  Court  of  Equity,  and  are  therefore 
equitabk  assets.  It  has  been  decided  that  an  equity  of 
redemption  of  a  term  of  years  is  equitable  assets.  [Tbey 
cited  Williams  on  Executors  (a),  and  WexLtworth  (6).] 

Mr.  Swanston  and  Mr.  C  Hall,  for  Mr.  Grreffson,  the 
executor,  took  no  part  in  the  argument 

(a)  Page  1432.  (6)  Page  lfi6. 

Qq2 
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The  sum  in  Court  is  legal  assets.  The  true  principle 
is  this : — where  an  executor  as  such  is  entitled  to  receive 
money,  it  is  immaterial  whether  he  gets  it  through  a 
Court  of  Law  or  a  Court  of  Equity.  It  is  in  either  case 
legal  assets.  If  he  receives  it  not  as  executor,  but  as  a 
trustee,  or  in  any  other  character  not  being  that  of  ex- 
ecutor, through  a  Coiut  of  Equity,  then  it  is  equitable 
assets.  It  is  not  the  principle  of  this  Court,  that  when- 
ever an  executor  comes  into  this  Court  the  assets  are 
equitable.  For  instance,  a  legacy  to  a  testator  is  clearly 
legal  assets,  though  the  executor  must  come  into  this 
Court  to  obtain  it ;  the  testator's  creditor  could  recover  at 
law  out  of  the  legacy.  [He  cited  Fonb,  Eq.  (a).]  Silk  v. 
Prime  {b)  lays  down  the  principle,  that  where  the  money 
comes  to  the  hands  of  executors  as  executors^  it  is  legal 
assets. 

Mr.  Toller,  with  him. 

The  case  of  an  equity  of  redemption  of  a  term  of  years, 
referred  to  on  the  other  side,  does  not  apply ;  for  although 
that  may  be  equitable  assets,  it* is  clear  that  a  personal 
chattel  vested  in  a  trustee  is  legal  assets.  Here  it  is  a 
sum  of  money  charged  on  real  estate.  It  is  immaterial 
whether  the  legal  estate  is  in  the  executor  or  not  The 
executor  is  the  only  person  who  could  sue  for  the  money, 
the  only  person  whose  receipt  could  discharge  the  estate. 
The  real  question  is  always  this: — are  the  assets  re- 
ceivable by  the  executor  in  his  character  of  executor; 
if  they  are,  they  are  legal  assets.  [He  cited  Wilson  v. 
Fielding  ((?).] 

(a)  Vol.  2,  Sect.  1,  p.  402.  (c)  2  Vem.  763. 

(6)  1  Bro.  C.  C.  138. 
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Mr.  GlassCy  in  reply,  referred  to  Barker  v.  May  (a). 

If  the  doctrine  of  the  other  side  is  correct,  there  never 
could  be   any  distinction;   for  whatever  the  executor  v. 

receives,  he  receives  as  executor.  Greosok. 

The  Vice-Chancellor: 

Much  difficulty  has  sometimes  arisen  in  determining 
the  precise  distinction  between  legal  and  equitable 
assets.  The  general  proposition  is  clear  enough,  that 
when  assets  may  be  made  available  in  a  Court  of  Law, 
they  are  legal  assets ;  and  when  they  can  only  be  made 
available  through  a  Court  of  Equity,  they  are  equitable 
assets.  This  proposition  does  not,  however,  refer  to  the 
question  whether  the  assets  can  be  recovered  by  the 
executor  in  a  Court  of  Law  or  in  a  Court  of  Equity. 
The  distinction  refers  to  the  remedies  of  the  creditor, 
and  not  to  the  nature  of  the  property.  The  question  is 
not  whether  the  testator's  interest  was  legal  or  equitable, 
but  whether  a  creditor  of  the  testator,  seeking  to  get 
paid  out  of  such  assets,  can  obtain  payment  thereout 
from  a  Court  of  Law,  or  can  only  obtain  it  through  a 
Court  of  Equity.  This,  I  apprehend,  is  the  true  dis- 
tinction. If  a  creditor  brings  an  action  at  law  against 
the  executor,  and  the  executor  pleads  plene  adminis- 
travit,  the  truth  of  the  plea  must  be  tried  by  ascertaining 
what  assets  the  executor  has  received,  and  whatever 
assets  the  Court  of  Law,  in  trying  that  question,  would 
charge  the  executor  with,  must  be  regarded  as  legal 
assets  ;  all  others  would  be  equitable  assets. 

Supposing,  however,  that  distinction  to  be  well  founded, 
there  still  remains  the  question,  what  property  come  to 
the  hands  of  the  executor  would  a  Court  of  Law  con- 

{a)  9  B.  &  C.  493. 
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^■JT'*'*"*'^        trying  the  truth  of  the  pka  of  plene  administravit.    I 

i;,  think  the  general  principle  is,  that  a  Court  of  Law  would 

Gekgbon.       treat  as  assets  every  item  of  property  come  to  the  hands 

of  the  executor  which  he  has  recovered,  or  had  a  right 

to  recover,  merely  virtuie  officii,  Le.  which  he  would 

have  had  a  right  to  recover  if  the  testator  had  merely 

appointed  him  executor  without  saying  anything  about 

his  property  or  the  application  thereo£     That  I  think  is 

the  test  which,  upon  principle,  a  Court  of  Law  would 

apply. 

Assuming  that  to  be  the  true  principle,  suppose,  first, 
that  the  testator  was  at  his  death  entitled  to  a  sum  of 
money  equitably  charged  on  land ;  as  the  executor  could 
recover  this  merely  virtuie  officii,  as  ex;ecutor,  I  apjnre- 
hend  that,  when  received  by  the  executor,  it  would  be 
legal  assets  in  his  hands. 

Next,  let  the  same  principle  be  applied  to  an  equity 
of  redemption.  When  the  time  fixed  for  payment  of  the 
mortgage  money  has  passed,  what  is  the  right  of  the 
mortgagor  ?  It  is  suggested  that  it  is  merdy  a  right  to 
re^purchase.  That  certainly  ia^not  the  view  taken  of  the 
law  in  modem  times ;  the  unvarying  tendency  of  modem 
decisions  is  to  treat  a  mortgage  merely  as  a  security,  and 
to  treat  the  mortgagor  as  being  still  the  real  owner. 
And  I  think  that  the  view  which  Weniwortk  takes  in  the 
passage  referred  to  by  the  learned  counsel  for  the  Plaintiff 
must  be  considered  as  much  affected  by  the  different  Hght 
in  which  the  position  of  the  mortgagor  was  regarded  in 
former  thnes.  An  equity  of  redemption  is  not  now  con- 
sidered as  a  matter  of  indulgence ;  it  is  now  a  matter  of 
absolute  right  And  is  it  not  merely  by  virtue  of  his  office 
that  the  executor  of  a  mortgagor  who  has  mortgaged  a 
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is.  If  there  were  nothing  in  the  will  but  the  appointment 
of  executor,  would  not  the  executor  be  entitled  simply 
virtuie  officii  to  ask  for  redemption  ?  Clearly  he  would. 
A  mere  administrator  might  demand  it.  If  so,  I  confess 
it  appears  to  me  that  the  general  principle,  as  I  have 
stated  ity  applies  to  an  equity  of  redemption  of  a  chattd 
interest,  whether  real  or  personal;  and  that  such  an 
eqiuty  of  redemption  would  be  legal  assets. 

Now  whether  those  cases  which  have  been  cited  with 
Inspect  to  the  equity  of  redemption  of  a  mortgaged  term 
of  years  are  to  be  considered  an  exception,  it  is  not 
absolutely  necessary  for  me  to  determine.  If  I  were 
called  upon  to  do  so,  I  should  say  that,  in  my  opinion, 
those  cases  are  not  sustainable,  and  ought  not  at  this 
day  to  be  followed. 

In  this  case,  it  is  an  equity  of  redemption  of  an  equit- 
able charge  of  a  sum  of  money  on  real  estate,  which  the 
executor  has  clearly  in  my  opinion  a  right,  in  his  mere 
character  of  executor,  first  to  redeem,  and  then  to  enforce 
pajrment  of.  It  is  said  it  is  a  sort  of  double-distilled 
equity ;  first,  there  is  a  mere  equity  as  a  charge,  and 
then  there  is  a  mortgage  of  that,  and  the  testator's  in- 
terest consists  of  the  equity  of  redemption  of  that  mort- 
gaged equity.  That  does  not,  as  it  appears  to  me,  at  all 
prevent  the  executor  being  entitled  virtute  officii  to 
redeem  and  recover  the  sum  charged ;  and  I  am  there- 
fore of  opinion  that  the  assets  here  recovered  are  legaL 

The  decree  was  accordingly. 


559 


CASES    IN    CHANCERY. 


1856: 
19th  June. 

Pleading. 

Demurrer. 

Answer. 


A  demurrer 
and  answer  is 
not  irregular 
because  entitled 
merely  •*  the 
demurrer  and 
answer"  of  the 
Defendant  to 
the  bill,  &c. 

But  if  the 
demurrer  is  in 
fact  to  the  re- 
lief and  to  part 
of  the  dis- 
covery, and  the 
answer  is  to  the 
rest  of  the  dis- 
covery, and  the 
demurrer  in  the 
body  of  it  refers 
to  **  the  said 
bill,"  without 
distinguishing 
to  what  part  it 
is,  that  is 
irregular. 

A  demurrer 
and  answer 
under  an  order 
for  time,  &c., 
not  demurring 
alone,  is  not 
irregular  if  the 
answer  goes  to 
any  material 
matter. 


OSBORNE  V.  JULLION. 

1  HIS  was  a  motion  by  the  Plaintiff  to  take  a  demurrer 
and  answer  off  the  file. 

The  bill  was  filed  on  the  i6th  April,  and  served  on 
the  19th;  appearance  was  entered  on  the  S8th^  and  on 
the  29th  interrogatories  were  duly  served.  On  the  5th 
May  an  order  for  production  of  documents  was  obtained, 
and  on  the  16th  the  affidavit  of  documents  was  filed. 

On  the  15th  May  the  Defendant  obtained  an  order  for 
time  to  answer  (fourteen  days) ;  on  the  S6th  he  obtained 
further  time ;  and  early  in  June  he  put  in  an  answer  and 
demurrer. 

This  was  headed  the  demurrer  and  answer  of  the  De- 
fendant to  the  bill ;  and  in  the  body  of  it  the  demurrer 
purported  to  demur  "  as  to  the  said  bill,"  and  to  all  the 
relief  and  to  part  of  the  discovery.  The  questions  argued 
were,  whether  it  was  not  irregular  in  its  title;  and 
whether  it  was  not  substantially  a  demurrer  to  the  whole 
bill,  accompanied  by  an  answer  merely  evasive.  The 
answer  went  only  to  discovery  of  the  Defendant's  resi- 
dence, and  of  documents. 

Mr.  Rogers. 

The  demurrer  is  wrong  in  form.  It  is  entitled  the 
demurrer  and  answer ;  it  should  be  a  demurrer  to  part  of 
the  bill  and  an  answer  to  part  of  the  bill.  Secondly,  it  is 
an  evasion  of  the  rule,  that  a  Defendant  cannot,  after  the 
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time  for  demurring  alone  has  elapsed,  in  effect  demur 
alone,  by  putting  in  an  evasive  answer.  Here  the  answer 
is  evasive ;  there  is  no  answer  to  any  part  of  the  relief 
prayed,  but  only  to  part,  and  a  trivial  part,  of  the  dis- 
covery. The  demurrer  is  to  the  whole  bill.  The  answer 
to  part  of  the  discovery  does  not  cover  that ;  and  if  the 
demurrer  is  good,  the  bill  is  out  of  Court ;  of  what  use 
then  is  the  answer  to  discovery :  Dyson  v.  Benson  (a), 
Jones  V.  Jones{b)y  Stephenton  v.  Gardiner (c), 

Mr.  Freeling,  for  the  Defendant. 

On  the  point  of  form  Mr.  Daniell  in  his  Practice  (d) 
lays  down  the  form  as  this  demurrer  is  framed.  That  is 
the  correct  form.  On  the  second  point — this  is  not  an 
evasive  answer,  and  that  is  the  whole  question ;  have  we 
demurred  alone  ?  The  rule  is  this :  if  any  material  part 
of  a  bill  is  answered,  that  protects  the  Defendant  against 
bis  demurrer  being  taken  off  the  file  as  being  a  demurrer 
alone :  Medesdale,  Plead,  {e),  Tomkin  v.  Lethbridge  (/), 
JBaker  v.  Mellish{g),  The  admission  of  a  single  fact  is 
sufficient  to  protect  the  Defendant  against  the  charge  of 
demurring  alone.  Dyson  v.  Benson  was  a  case  of  a 
peremptory  order  to  answer.  Jones  v.  Jones  was  the 
case  of  a  general  demurrer  overruled  by  the  answer. 
That  was  the  question;  this  point  did  not  arise.  He 
cited  also  White  v.  Howard  {h). 

Mr.  Rogers^  in  reply. 

Lord  Redesdale  lays  it  down  distinctly,  that  an  answer 
framed  merely  to  evade  the  rule  of  the  Court  is  no 
answer,  and  leaves  the  demurrer  standing  alone.     What 


(/i)  G.  Coop.  110. 
(6)  3  Mer.  161. 
(c)  2  P.  Wms.  286. 
id)  Vol.  1 ,  page  539. 


(e)  Page  249  (5th  ed.) 

(/)  9  Ves.  178. 

(g)  1 1  Ves.  68. 

{h)  2  De  G.  &  Sm.  223. 


1856. 


Osborne 

JULLION. 
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is  the  answer  here  ?  to  discovery  of  documents,  wfaidi 
we  already  had  under  the  order,  and  to  the  residence, 
which  is  trivial  There  is  no  answer  to  any  of  the  facts 
on  which  relief  is  founded*  The  answer  is  a 
evasion. 


The  Vice-Chancellor  : 

Putting  aside  the  question  of  the  form  of  die  demvrrer 
as  to  the  title,  what  I  have  to  determine  is,  whether  what 
has  been  here  done  by  the  demurrer  and  answer  is  an 
evasion  of  the  orders  of  the  Court,  by  which,  vdien  time 
is  ^ven  to  a  Defendant  to  put  in  an  answer  or  donurrer 
not  demurring  alone^  he  is  boond  to  put  in  a  substantive 
answer. 

I  am  not  now  to  try  whether  the  demnzrrer  is  over- 
ruled by  the  answer,  but  only  whetiher  the  demurrer  and 
answer  ought  to  be  taken  off  the  file  tor  irregularity: 
viz.  for  evasion  of  the  orders. 


It  appears  to  me  that,  taking  this  demurrer  to  be  a  de- 
murrer to  the  whole  relief  and  to  all  the  discovery,  except 
in  so  tan  as  the  Plaintiff  seeks  discovery  of  the  jiace  of 
abode  of  certain  persons,  and  discovery  of  documents, 
the  question  is  whether  that  is  an  evasive  answer,  and  it 
appears  to  me  that  it  is  not 

It  appears  to  me  that  there  are  substantial  parts  of  die 
discovery  answered,  and  diat  it  is  competent  to  the  De- 
fendant, being  put  on  terms  to  answer,  or  demur  and 
answer,  not  demurring  alone,  to  demur  to  the  whole 
relief,  and  to  certain  parts  of  the  discovery,  answering  as 
to  certain  portions  of  the  discovery,  provided  the  De- 
fendant's answer  is  to  material  parts. 
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Then  as  to  the  question  of  form,  I  think  the  strict 
form  would  be  to  entitle  it  a  demurrer  to  part  and  an 
answer  as  to  part ;  and  I  think  the  part  of  the  demurrer 
consisting  of  these  words^  ''  as  to  the  said  bill/'  should 
have  been  omitted ;  for  that  strictly  construed  means  a 
demurrer  to  the  whole  bill,  and  not  merely  to  the  relief. 
It  strikes  me  that  is  not  strictly  according  to  the  proper 
form  of  such  a  demurrer.  At  the  same  time  I  am  not 
sure  that  at  this  day^  when  considerable  laxity  has  been 
introduced^  it  may  not  be  according  to  the  practice;  and 
on  this  point  I  shall  desire  to  be  informed  by  the  Clerks 
o£  Records  and  Writs  what  is  the  practice. 


1856. 


Osborne 

p. 
JuLLioir. 


At  a  later  period  of  the  day,  his  Honor  having  com- 
municated with  the  Clerks  of  Records  and  Writs,  stated 
that  he  found  that  the  title  of  the  demurrer  was  correct 
in  point  of  form,  except  as  to  the  introduction  of  the 
words  ^  as  to  the  said  bSI."  His  Honor  considered 
that  however  as  a  technical  slip,  and  gave  leave  to  correct 
it ;  making  no  order  on  the  motion,  and  giving  no  costs, 
on  account  of  the  technical  error  in  the  demurrer. 


65ff  CASES    IN    CHANCERY. 

1856: 

dOth  April, 

5th  May  and 

23rd  June. 

Parent  and 

.  ^*'"-  DIMSDALE  V.  DIMSDALE. 

Acqutescence, 

Father  and  son    1  HIS  was  a  bill  filed  in   1854  by  Robert  Charles 

tenant  for  life     Dimsdah  against  his  father  Baron  Dimsdale,  and  Mr. 

and  in  remain-  ° 

der  of  con-         Appleyard,  the  solicitor  of  the  Baron  and  his  son  in  the 

siderable  transactions  impugned ;  and  against  the  PlaintiflTs  wife, 

lainilv  estates 

The  son  being    ^"^  some  mortgagees  of  interests  acquired  by  the  son 

under  the  pres-  under  the  transactions,  in  some  of  which  mortgages  the 

sure  o  great      father  had  joined ;   and   certain   other  parties   having 

pecuniary  dif-  . 

ficulties  while     fiduciary  interests  were  also  made  Defendants. 

under  age,  the 

father  and  son 

entered  into  ar-       'pj^^  substance  of  the  Complainant's  case  was,  that 

completed  '        being  greatly  embarrassed  by  reason  of  extravagance, 

shortly  after       weakness  and  folly  while  still  under  age  (being  an  officer 

the  son's  ma-      .  i  .        .\i_'i»xi-i.j  xi.*  '  j. 

ioritv  bv  *"  *  cavalry  regunent),  his  father  had  come  to  his  assists 

which,  firstly,     ance,  but  had  made  the  terms  of  that  assistance  a  contract 
as  to  part  of 

the  estates,  portions  of  it  were  sold  to  pay  certain  debts  of  the 
father,  and  to  release  the  son  from  difficulties,  and  the  remainder 
resettled,  so  as  to  give  the  son  only  a  life  estate,  giving  the  father 
no  interest  in  the  estates ;  2ndly,  as  to  other  parts,  the  father  gave 
to  his  son  an  immediate  life  interest,  and  the  son  in  consideration  of 
that  and  of  the  father  having  expended  a  large  sum  in  improve- 
ments, gave  up,  as  to  a  considerable  portion,  the  inheritance  to  his 
father.  Afterwards,  during  five  years  and  more,  the  son  dealt  with 
his  interests  acquired  under  the  arrangements,  by  mortgaging  them, 
and  settling  them  on  his  marriage,  and  was  on  each  of  these  subse- 
quent transactions  advised  by  a  separate  solicitor,  and  the  deeds 
executed  distinctly  referred  to  the  alleged  consideration  of  the  ex- 
penditure by  the  father  for  the  conveyance  to  him  of  the  inheritance 
in  some  of  the  estates : — Held,  that  the  first  arrangement  of  the  sale 
and  resettlement  was  in  the  nature  of  a  family  arrangement,  and 
might  have  stood  irrespective  of  the  transactions  subsequent  to  the 
son's  majority  ;  that  the  second  was  not  a  family  arrangement  and 
could  not  have  stood,  but  that  the  PlaintifTs  subsequent  dealings 
with  his  interests  amounted  to  a  complete  confirmation,  and  the  bill 
was  dismissed  with  costs. 
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between  them,  by  which,  shortly  after  he  came  of  age, 
being  still  under  the  pressure  of  embarrassment  and 
totally  ignorant  of  business,  the  family  estates,  of  which 
the  &ther  was  tenant  for  life  with  remainder  in  tail  to 
the  son,  were  resettled  and  otherwbe  dealt  with  in  such 
a  manner  as  to  give  to  the  father  personally  very  undue 
benefits. 
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D1M8DALE 

V, 

D1M8DALE. 


The  defence  was,  that  the  arrangements  were  in  the 
nature  of  fiimily  arrangements;  that  the  son  derived 
benefits  as  well  as  the  father ;  that  the  son  had  competent 
advice  and  was  aware  of  his  rights ;  and  that  by  transac- 
tions subsequent,  extending  over  more  than  five  years 
after  his  majority,  he  had  ratified  and  confirmed  the 
transactions  complained  of,  by  acting  upon  them  and 
parting  with  his  interests  under  them  in  such  a  way  that 
he  had  put  it  wholly  out  of  his  power  to  replace  the 
parties  in  their  original  positions.  The  facts  and  the 
material  parts  of  the  pleadings  and  of  the  deeds  in  ques- 
tion are  ftilly  stated  in  the  judgment. 

Mr.  Lee  and  Mr.  Prendergast  appeared  for  the  Plaintiff. 

The  Solicitor-General,  Mr.  Baily  and  Mr.  J.  H, 
Palmer,  for  the  Defendant  the  Baron. 

Mr.  GUzsse  and  Mr.  Shapter,  for  Mr.  Appleyard, 

Mr.  Boyle,  for  the  Plaintiff's  wife. 

Mr.  Bird,  for  the  trustees  of  an  annuity  settled  on  the 
son,  as  part  of  the  transactions  impugned,  and  for  mort- 
gagees under  them. 

Mr.  Hawkins,  for  other  parties. 

Hoghton  v.  Hoghton{a)  was  relied  on  by  the  Plaintiff. 

(a)  16  Beav.  278. 
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ftSrd  June. 


Judgment, 


The  Vice-Chancellor  : 

[His  Honor  stated  the  positions  and  inleiests  of  the 
parties  to  the  suit,  and  proceeded  as  iaiiows:'] — The 
Plaintiff  has  made  an  affidavit,  which  is  evidence  fer 
him,  and  he  has  brought  forward  no  other  eridence. 
The  Defendant  has  made  affidavits,  but  has  not  dioiight 
fit  to  read  them ;  and  both  the  Defendants,  the  Baron 
and  Mr.  Appleyard,  have  answered,  and  tlie  Plaintiff 
has  read  their  answers,  and  made  them  evidence  for  and 
against  him.  The  facts  to  be  collected  firom  die  Plaintiff's 
affidavit  and  tlie  two  answers  it  is  necessary  for  me  to 
go  into  in  some  detail. 

The  Plaintiff  attained  his  age  of  twenty-one  on  the 
Srd  August,  1^7.  Certain  estates  dien  stood  Umited  to 
Baron  THmsdale  for  life,  remainder  to  the  Plaintiff  in  tail; 
and  I  gather  that  the  estate  tail  of  the  Plaintifi^  as  to  por- 
tions, was  in  tail  general,  and  as  to  others  in  tail  nale. 
As  to  the  Clavering  estate,  the  Plaintiff's  estate  in  re- 
mainder  was  in  tail  general ;  as  to  the  other  estates  it  was 
in  tail  male.  The  estates  thus  settled  consisted  of  four 
portions,  the  Clavering  estate,  the  estates  in  Hertfordshire^ 
the  manor  of  Brickendon,  and  certain  lands  and  heredita- 
ments which  I  will  call  the  Willian  estate ;  and,  lastly, 
certain  freehold  and  copyhold  estates  in  Hertfordshire 
which  I  will  call  the  Hertfordshire  estate.  At  the  time 
of  the  Plaintiff  attaining  bis  age  of  twenty-one  he  was  a 
comet  in  a  regiment  of  dragoons ;  and  it  appears  that  he 
had  then  fi-om  an  early  period  contracted  habits  of  reck- 
less extravagance,  intemperance  and  foHy.  He  describes 
himself,  at  the  time  when  he  was  quartered  in  DubRM^ 
as  having  plunged  headlong  into  a  vortex  of  extravagance 
and  folly.  The  inevitable  consequence  of  this  was  to 
overwhelm  him  with  debt,  and  to  impair  his  health. 
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Although  all  this  appears  by  die  affidayit  of  the  Plaintiff, 
it  is  not  mentioned  in  the  bill,  except  that  it  states  that 
the  Baron  had  formed  a  scheme,  under  the  pretext  of 
guarding  against  the  Plaintiff's  alleged  disposition  to 
extrayagance,  to  induce  him  on  his  majority  to  concur 
m  barrn^  his  estate  tail,  and  in  resettling  the  estates  so 
ae  to  protect  the  inheritance  from  absolute  alienation  by 
the  Plaintiff.  The  Plaintiff  has  not  scrupled  in  his  affi- 
davit to  attribute  all  these  habits  of  folly  and  vice  to  the 
exicessiFe  kindness  of  his  parents,  laying  all  his  vice  and 
sins  at  the  door  of  his  parents.  Whether  he  has  done 
that  as  a  sort  of  salve  to  his  conscience,  or  in  hopes  of 
deriving  an  advantage  from  it  in  this  suit,  I  know  not ; 
but  of  course,  so  far  as  it  can  benefit  him  in  this  suit,  he 
will  have  the  benefit  of  it.  I  dare  say  a  great  deal  of  it 
is  in  fact  true ;  still  it  is  unusual  and  painful  to  find  a  son 
thus  chaiging  his  own  misconduct  on  his  parents. 


185G. 

DutSBALB 

9. 
DfHMU£l. 


The  course  of  conduct  which  he  thus  fell  into  naturally 
excited  great  displeasure  in  his  &ther's  mind,  and  caused 
great  anxiety ;  and  no  doubt  one  object  with  his  father 
was  to  prevent  the  &mily  estates  from  being  made  away 
with  by  the  Plaintiff  when  he  should  come  into  possession 
of  them.  In  October,  1846,  it  appears  Baron  Dimsdale 
consulted  Mr.  Appleyard,  who  it  seems  was  the  fiunily 
solicitor;  and  Appleyard  suggested  that  when  the  Plaintiff 
attained  twenty-one  there  should  be  a  rensettlement  of  the 
fiunily  estates.  It  seems,  from  the  correspondence,  that  one 
source  of  pain  to  Baron  JDimsdale  was  that  the  Plaintiff 
did  not  communicate  with  his  father  or  with  any  member 
of  the  fiunily ;  and  on  the  £3rd  October,  1846,  Apple- 
yard wrote  a  letter  apparently  as  from  himself,  thou^ 
doubtless  with  the  assent  of  the  Baron,  to  the  Plaintifi^ 
giving  him  some  advice  and  urging  him  to  write  to  his 
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father.  On  the  4th  November,  1846,  the  Plaintiff  wrote 
an  answer  to  Appleyard,  in  which  he  stated  and  ex- 
plained his  difficulties.  On  the  14th  November,  1846, 
Appleyard  wrote  again,  and  in  that  letter  he  suggested 
the  idea  of  re-settling  the  estates.  On  the  17th  the 
Plaintiff  wrote  again,  and  in  that  letter  he  set  out  a  sort 
of  statement  of  his  debts ;  and  on  the  ^5th  November 
Appleyard  went  to  Ireland,  with  the  consent  of  the 
Baron,  to  ascertain  the  particulars  of  his  debts  and  his 
position ;  and  he  then  discussed  matters  with  the  Plaintifl^ 
and  the  propriety  of  resettling  the  estates  was  discussed 
with  and  assented  to  by  the  Plaintiff;  and  the  Baron 
paid  some  of  the  debts  in  order  to  save  his  son  from  the 
disgrace  of  being  compelled  to  leave  the  army. 


In  January,  1847,  the  Plaintiff  having  come  to  Eng- 
land,  and  being  with  his  family,  he  and  the  Baron  called 
on  Appleyard  and  informed  him  that  a  re-settlement  of 
the  estates  was  advised  by  relations  and  friends,  and  it 
was  suggestecl  that  part  of  the  estates  should  be  sold 
and  the  rest  re-settled;  and  proposals  in  writing  were 
taken  down  by  Appleyard  according  to  the  instructions 
then  received  from  the  Plaintiff  and  the  Baron.  I  do 
not  overlook  that  the  Plaintiff  was  then  still  imder  age. 
These  proposals  were  as  follows: — to  sell  part  of  die 
settled  estates,  viz.  the  Clavering  and  Hertford  estates  and 
hereditaments  at  Berhhampstead  and  Brickendon,  and  to 
re-settle  the  rest  of  the  estates  upon  the  Baron  for  life, 
and  then  on  the  Plaintiff  for  life,  and  afterwards  on  his 
issue,  with  remainders  to  the  Baron's  other  sons  and 
daughters ;  and  that  a  present  annuity  of  400/.  a  year 
should  be  secured  to  the  Plaintiff  during  the  Baron's  life; 
and  that  there  should  also  be  made  certain  provisions 
for  a  jointure  for  the  Baroness,  and  for  portions  for  their 
younger  children ;  and  out  of  the  money  so  to  be  raised 
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die  Baron's  mortgages  were  to  be  paid;  and  certain 
debts  of  the  Plaintiff  were  to  be  satisfied,  and  5,000/. 
was  to  be  paid  to  the  Baron.  Those  proposals  were 
afterwards  considerably  varied ;  and  it  is  part  of  the 
contention  of  the  Plaintiff,  that  they  were  varied. 
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A  few  days  after,  on  the  28th  January,  1847,  Baron 
JOimsdale  and  the  Plaintiff  came  again  to  Mr.  ^ppleyard, 
and  they  all  adjourned  to  Mivarfs  Hotel,  where  the 
Baron  was  then  staying,  and  the  proposals  were  explained 
to  the  Plaintiff  by  Appleyard ;  the  Plaintiff  particularly 
urged  that  provision  should  be  made  to  purchase  his 
step  as  Lieutenant,  and  the  Plaintiff  had  accordingly 
alterations  made  in  the  proposals,  and  so  they  were 
settled.  The  new  proposals  were  as  follows: — that  the 
Hertford  estate,  consisting  of  houses  in  the  town  of 
Hertford^  should  not  be  sold ;  that  the  Clavering  estate 
should  alone  be  sold,  and  that  the  said  Hertford  estate 
should  be  settled  on  the  Baron  for  life,  and  then  on  the 
Baroness  for  life,  in  lieu  of  the  jointure  mentioned  in 
the  first  proposals ;  and  that,  subject  to  the  life  interest 
of  the  Baron  and  the  Baroness,  the  Hertford  estates 
should  be  settled  in  the  same  manner  as  the  other  pro- 
perty mentioned  in  the  original  proposals,  and  that  all 
the  property  to  be  settled,  except  the  Hertford  property, 
should  be  charged  with  a  sum  sufficient  to  purchase  for 
the  Plaintiff  his  promotion  in  the  Army,  as  well  as  with 
the  yearly  sum  of  400/.  for  the  Plaintiff  in  possession, 
and  to  be  payable  during  the  Baron's  life ;  and  that  the 
Hertford  estates  should  be  charged  with  a  sum  for  the 
portions  of  the  Baron*s  three  younger  daughters,  the 
amount  of  such  portions  to  be  fixed  after  fiirther  con- 
sideration. 


These  were  the  alterations  made  on  that  occasion, 
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but  the  new  proposals  were,  after  consideration,  departecl 
from.  During  all  this  time,  and  up  to  the  time  whenr 
the  Plaintiff  came  of  age,  instead  of  taking  the  advice 
given  to  him,  the  Plaintiff  continued  to  indulge  in  his^ 
extravagant  habits,  and  of  course  contmeted  furdier 
debts,  and  that  not  only  till  he  came  of  age,  but  long 
after  that ;  in  &ct  up  to  the  time  when  he  filed  this  bill 


The  Plaintiff,  as  I  have  already  stated,  attained  twenty- 
one  on  the  3rd  of  August,  1847.  A  day  or  two  after- 
wards, the  Baron  and  the  Plaintiff  had  a  conference  with 
Mr.  Appleyard,  and  then  it  was  proposed  that  the 
Clavering  estate  should  be  forthwith  sold,  and  that  the 
proceeds  should  be  disposed  of  in  paying  the  5,0001 
mentioned  in  the  previous  proposals,  and  that  1,15011 
should  also  be  expended  by  the  Baron  out  of  such  pro* 
ceeds  in  procuring  the  Plaintiff's  promotion  to  the  rank 
of  Lieutenant,  amounting  togedier  to  6,150/.,  and  that 
ihe  rest  of  the  proceeds  of  such  sale  should  be  applied 
in  paying  off  certain  mortgage  debts,  before  referred  to, 
of  1,50021,  %Q00l,  and  500/.,  which  had  been  incurred 
by  the  Baron  under  the  circumstances  before  mentioned 
(which  circumstances  were,  that  the  Baron  had  inemrred 
those  embarrassments  by  expenses  incurred  in  bringing 
up  and  assisting  his  son  in  too  indulgent  a  manner),  and 
in  paying  off  certain  debts  of  the  Plaintifi^  amounting 
to  1,068/.  \Ss.  4tf.,  and  that  the  surplus  sums  arisii^from 
such  sale  should  be  applied  according  to  the  joint  appoint* 
ment  of  the  Baron  and  the  Plaintifl^  and  that  m  defimit 
of  appointment^  the  same  should  be  invested,  and  the 
interest  of  such  surplus  should  be  paid  to  tfie  Baron 
during  his  life,  and  that  on  his  decease  the  capital  should 
be  paid  to  the  Plaintiff. 


To  this  the  Plaintiff  agreed,  and  it  was  arranged  Aat 
for  the  present  the  sale  of  the  Clavering  estate  only 
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should  be  carried  out,  and  that  the  disentailing  and  re- 
settling of  the  other  estates  should  stand  over.  On  the 
gist  August,  1847,  the  Baron  and  the  Plaintiff  executed  a 
disentailing  deed,  and  by  that  deed  the  estates  in  HerU 
fordshire  and  the  Clavering  estate  were  vested  in  Apple- 
yard  in  fee,  to  such  uses  as  the  Baron  and  the  Plaintiff 
should  appoint;  and  on  the  23rd  August,  the  whole  being 
one  transaction,  the  Baron  and  the  Plaintiff  appointed  the 
Clavering  estates  to  the  use  of  Appler/ard  and  C.  /. 
Dimsdale  in  fee,  and  by  a  paper  writing  of  the  25th,  they 
appointed  the  mode  of  applying  the  money  to  be  provided 
by  the  sales,  viz.,  6,150/.  to  the  Baron,  for  the  payment 
of  his  mortgages,  and  for  procuring  a  commission  for  his 
son ;  5,000/.  for  his  own  use,  and  the  rest  to  pay  the 
Plaintiff's  creditors;  4,000/.  was  to  pay  the  Baron's 
mortgages.  All  these  instruments,  viz.,  the  deeds  of 
the  211st  and  23rd,  and  the  appointment  of  the  25th, 
were  executed  on  the  26th  by  the  Plaintiff  at  Brighton^ 
Appleyard  having  gone  down  to  Brighton  for  the  pur- 
pose ;  so  matters  remained  till  the  13th  December,  1847. 
At  that  date  the  Baron  and  the  Baroness  came  to  Apple- 
yard,  the  Plaintiff  not  being  then  with  them,  and  in- 
formed him  the  Baron  and  the  Plaintiff  had  agreed  that 
the  settled  estates  not  comprised  in  the  deeds  of  August 
should  be  disentailed,  and  the  Camfield  and  Willian 
estates  resettled,  so  as  to  secure  to  the  Plaintiff  400/1 
a  year  during  the  life  of  the  father,  and  subject  thereto 
on  the  Baron  for  life ;  remainder  to  the  Plaintiff  for  life 
and  on  his  issue  in  tail,  with  remainders  over  to  the 
Plaintiffs  brothers  and  sisters,  with  power  to  the  Plaintiff 
to  create  a  jointure  to  the  extent  of  500/.  a  year,  of  course 
after  the  death  of  the  father,  and  to  charge  the  estates 
with  portions  for  his  younger  children ;  and  the  rest  of 
die  said  settled  estates  to  go  to  the  Baron  in  fee ;  and 
the  unsettled  estates  of  the  Baron  were  not  to  be  settled. 
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Drafts  of  deeds  were  accordingly  prepared  for  carry- 
ing this  out;   and  on  the  16th  December,   1847,  the 
Baron  and  the  Plaintiff  came  together  to  Appleyardy  and 
the  drafts  of  the  deeds  were  read  over  and  explained  by 
Appleyard  to  the   Plaintiff  and  to  the  Baron.     They 
were  approved  by  the   Plaintiff  and  the   Baron,  and 
immediately  engrossed;    and   on  the    18th    December, 
1847,  the  Plaintiff  and  the  Baron  attended  at  Mr.  Apple- 
yards^  the   deeds  were  read  over  to   them,  and  they 
executed  them.     These  were  the  deeds  of  the  17th  and 
18th  December,  1847,  which  are  the  deeds  complained 
of;  the  first  was  simply  a  disentailing  deed,  and  it  disen- 
tailed the  Camjield  estate,  the  Willian  and  Bray  estates, 
and  certain  other  estates  in  Hertfordshire  ;  the  second, 
the  deed  of  the  18th  December,  was  a  deed  appointing 
the  uses.     It  was  made  between  Thomas  Robert  Dms- 
dale,  the  Baron,  and  the  Plaintiff,  of  the  first  part;  Charles 
John  DimsdaU,  Appleyard  (both  Defendants),  andjDanif/ 
Henry  Machinnon,  of  the  second  part ;  and  James  Pratt 
Harlow  and  Daniel  Edmund  Mackinnon,  therein  de- 
scribed as  a  Lieutenant  in  her  Majesty's  service  (both 
Defendants),  of  the  third  part ;  and  thereby,  after  reciting 
that  the  said  Thomas  Robert  Himsdale  had  expended 
very  large  suras  of  money,  to  the  amount  of  twenty-five 
thousand  pounds  and  upwards,  in  permanent  improve- 
ments of  and  upon  the  said  settled  estates  and  the  build- 
ings thereon,  as  the  Plaintiff  did  thereby  acknowledge, 
and  that  in  consideration  thereof  and  of  the  provision 
thereinafter  made  for  the  benefit  of  the  Plaintiff  during 
the  joint  lives  of  the  said  Thomas  Robert  Himsdale  and 
the  Plaintiff,  it  had  been  agreed  between  them,  the  said 
Thomas  Robert  Himsdale  and  the  Plaintiff,  that  as  well 
the  said  freehold  manors  or  lordships  capital,  and  other 
messuages,  farms,  lands,  tenements  and  hereditaments, 
also  the  copyhold  hereditaments  therein  mentioned  or 
referred  to,  with  their  respective  rights,  royalties,  mem- 
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bers  and  appurtenances,  should  be  respectively  limited, 
settled  and  assured  to  the  uses,  upon  and  for  the  trusts, 
intents  and  purposes,  and  with,  under  and  subject  to  the 
powers,  provisoes,  declarations  and  agreements  therein- 
after limited,  expressed  and  declared  of  and  concerning 
the  same  respectively ;  and  further  reciting  the  said  in- 
denture of  the  seventeenth  day  of  December,  one  thou- 
sand eight  hundred  and  forty-seven,  it  is  witnessed  that, 
in  pursuance  of  the  said  agreement,  and  in  consideration 
of  the  premises,  they  the  said  Thomas  Robert  Dimsdale 
and  the  Plaintiff,  pursuant  to  the  said  power  of  appoint- 
ment so  limited  to  them  as  aforesaid,  and  by  virtue 
thereof  and  of  every  other  power  to  them  given  Or  re- 
served in  that  behalf,  did  direct,  limit  and  appoint  that 
all  and  singular  the  said  freehold  manors  or  lordships 
capital,  and  other  messuages,  farms,  lands,  tenements  and 
hereditaments,  should  thenceforth  remain  and  be  to  the 
uses,  upon  the  trusts  and  for  the  intents  and  purposes 
thereinafter  limited,  expressed  and  declared  of  and  con- 
cerning the  same  respectively.  And  by  the  same  inden- 
ture it  is  further  witnessed,  that  in  further  pursuance  of 
the  said  thereinbefore  recited  agreement,  and  in  con- 
sideration of  the  premises,  they  the  said  Thomas  Robert 
Dimsdale  and  the  Plaintiff  granted,  released  and  con- 
firmed unto  the  said  Charles  John  Dimsdale,  Charles 
Appleyard  ondi  Daniel  Henry  Mackinnony  and  their  heirs, 
all  that  capital  freehold  mansion  called  Camfield  Place, 
and  the  messuages,  farms,  lands  and  hereditaments  ad- 
joining thereto  and  therewith  held,  containing  together 
three  hundred  and  seven  acres,  three  roods,  nineteen 
perches,  or  thereabouts,  situate  in  the  parishes  of  Essen- 
den  and  Hatfield  in  the  county  of  Hertford;  and  all 
those  the  said  manors  or  lordships  of  Willian  and  Bray, 
and  of  Little  Berkhampstead,  and  of  Bedwell  Lowthes 
in  the  same  county ;  and  also  all  the  lands  and  heredita- 
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ments  comprised  in  the  schedule  therewder  written; 
and  all  other  the  freehold  hereditaments  of  or  to  which 
the  said  Thomas  Robert  Dimsdah  and  the  Plainti^  or 
either  of  them,  was  seised  or  entitled  under  the  aforesaid 
wills,  or  any  of  them,  situate  and  being  in  the  said  county 
of  Hertford  (save  and  exQept  such  of  the  said  devised 
hereditaments  as  had  been  allotted  and  aM^arded  or  con- 
veyed under  or  by  virtue  of  any  Inclosur.e  Acts  or  by 
way  of  exchange)  ;  and  also  by  way  of  conveyance  and 
not  of  exception,  all  such  hereditwents  ^&  had  beei^ 
allotted  ox  awarded  unto  the  s^id  Thomas  I^hert  Dims- 
dale  or  otherwise,  or  conveyed,  or  agreed  to  be  conveyed, 
in  exchange  in  lieu  of  any  of  the  said  excepted  heredita- 
ments, to  ho)d  the  same  unto  the  said  Charts  John 
Dimsdale,  Charles  Appleyard  and  Daniel  Henry  Mac- 
hinnouy  and  their  heirs,  to  the  uses,  upon  the  trust3  and 
subject  to  the  powers  and  provisoes  thereinafter  ex- 
pressed and  declared  of  or  concerning  the  same,  (that  is 
to  say,)  as  to  stich  of  the  said  hereditaments  as  were 
respectively  situate,  being  or  arising  in  the  parishes  of 
Saint  Andrew  Bengeo  and  Saint  John's,  and  the  liberty 
of  Brichendon,  in  and  near  to  the  town  of  Hertford,  and 
also  the  said  manor  of  Little  Berhhampstead,  and  all 
such  of  the  said  hereditaments  as  were  respectively 
situate  or  arising  in  the  parish  of  Little  Berkhampstead 
(such  hereditament  being  parcel  of  the  said  Clavering 
estate),  to  the  use  of  the  said  Thomas  Robert  Dmsdale, 
his  heirs  and  assigns  for  ever  ;  and  as  to  all  and  singular 
the  other  manors,  messuages  and  other  hereditaments 
thereby  appointed,  granted  and  released,  to  the  use  that 
the  Plaintiff  might  yearly  thereafter,  during  the  joint 
lives  of  the  said  Thomas  Robert  Dimsdale  and  the 
Plaintiff,  receive  and  take  the  yearly  rent  or  annual 
sum  of  four  hundred  pounds  without  deductions,  and 
with  the  usual  powers   for  securing   payment  of  the 
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same ;  and  subject  thereto  to  the  use  of  the  said  Jama 
JPratt  Barlow  and  Daniel  Edmund  Mackinnon  for  the 
term  of  one  hundred  years,  upon  trusts  for  better  securing 
payment  of  the  said  yearly  rent ;  and  subject  thereto  to 
the  use  of  the  said  T/iomas  Robert  Dimsdcde  for  life^ 
without  impeachment  of  waste ;  with  remainder  to  the 
use  of  the  Plaintiff  for  life,  without  impeachment  of 
waste ;  with  remauider  to  the  use  of  his  first  and  other 
sons  successively  in  tail  male ;  with  remainder  to  the  use 
of  Henry  Fraur  Dimsdale  for  life ;  with  remainder  to 
the  use  of  his  first  and  other  sons  successively  in  tail 
male ;  with  remainder  to  the  use  of  the  third  and  every 
other  son  of  die  said  Thomas  Robert  Dimsdale  succes- 
sively in  tail  male ;  with  remainder  to  the  use  of  all  and 
every  his  daughter  as  tenants  in  common  in  tail,  with 
divers  remainders  over,  and  with  an  ultimate  remainder 
to  the  use  of  the  said  Thomas  Robert  Dimsdale  and  his 
heirs.  And  by  the  same  indenture  the  said  Thomas 
Robert  Dimsdale  and  the  Plaintiff  covenanted  with  the 
said  Charles  John  Dimsdale^  Charles  Appleyard  and 
Daniel  Henry  Mackinnon  to  surrender  into  the  hands 
of  the  lord  of  the  manor  of  Brickendon  in  the  county  of 
Hertford,  and  of  any  other  manors  whereof  the  same 
were  holden^  all  such  and  such  parts  of  the  heredita- 
ments comprised  in  the  said  schedule  thereunder  written 
a«  were  copyhold  of  the  said  manor,  and  all  other  the 
copyhold  hereditaments  of  or  to  which  the  said  Thomas 
Robert  Dimsdale  and  the  Plaintiff  were  seised  or  entitled 
under  the  aforesaid  wills,  discharged  firom  the  said  estates 
tail.  Nevertheless,  as  to  all  such  of  the  said  copyhold 
premises  as  were  situate  in  the  parishes  of  Saint  Andrew 
Sengeo  and  Saint  Johns,  and  the  liberty  of  Brickendon 
aforesaid,  and  in  the  said  parish  of  Little  Berkhampstead, 
(such  hereditaments  being  parcel  of  the  said  Clavering 
estate,)  to  the  use  of  the  said  Thomas  Robert  Dimsdale, 
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his  heirs  and  assigns  for  ever ;  and  as  to  all  other  the 
copyhold  hereditaments  so  covenanted  to  be  surrendered 
as  aforesaid,  to  the  use  of  the  said  Charles  John  Dims- 
dale,  Charles  Appleyard  and  Daniel  Henry  Mackinnon, 
their  heirs  and  assigns,  upon  trusts  corresponding  with 
the  uses  thereby  declared  of  the  resettled  freehold 
premises  (except  as  to  the  Plaintiff's  said  annuity  and 
the  term  of  years  limited  for  securing  the  same  as  afore- 
said). And  in  the  same  indenture  of  the  eighteenth  day 
December,  one  thousand  eight  hundred  and  forty-seven, 
there  was  contained  a  power  to  the  Plaintiff  to  appoint 
to  the  use  of  his  wife  a  rent-charge  of  five  hundred 
pounds  by  way  of  jointure  out  of  the  said  resettled  pro- 
perty, subject  nevertheless  to  the  life  estate  of  the  said 
Thomas  Robert  Dimsdale  in  the  said  premises,  and  also 
to  charge  the  said  resettled  property  with  portions,  not 
exceeding  five  thousand  pounds,  for  the  benefit  of  the 
Plaintiff's  children,  subject  nevertheless  to  the  said  life 
estate  of  the  said  Thomas  Robert  Dimsdale. 


These  are  the  transactions  which  took  place  with 
reference  to  the  preparation  and  execution  of  the  instru- 
ments complained  of,  and  I  pause  here  to  consider  the 
efiect  of  them.  I  must  observe  that  the  bill  does  not 
represent  the  facts  as  I  have  here  stated  them ;  in  many 
particulars  the  variation  is  considerable.  The  facts  as 
I  have  stated  them  are  as  they  appear  from  the  evidence, 
that  is  the  Plaintiff's  affidavit  and  the  answers;  and 
there  is  this  remarkable  circumstance,  that  the  transac- 
tion which  was  carried  out  by  the  deed  of  August,  1847, 
is  not  complained  of  by  the  bill ;  and  not  only  it  is  not 
complained  of,  but  it  is  not  even  mentioned;  and  the 
Plaintiff  in  his  affidavit  states  that  he  does  not  seek  to 
disturb  the  deed  of  August,  1847. 


Now  the  argument  of  the  Defendant  is,  that  these 
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transactions  must  be  regarded  as  a  family  arrangement, 
which  sort  of  family  arrangement,  whether  it  be  entered 
into  for  the  purpose  of  securing  the  peace  or  honour 
of  a  &mily,  or  for  preventing  litigation,  or  for  preserving 
the  property  in  the  family,  this  Court  will  look  upon  in  a 
different  light  from  ordinary  transactions  between  father 
and  son  while  the  parental  influence  continues.  It  is 
contended  that  that  is  the  view  which  the  Court  ought 
to  take. 
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The  PlaintiflP  insists,  on  the  contrary,  that  these  trans- 
actions bear  no  such  aspect ;  that  they  are  deeds  between 
the  PlaintiflPand  the  Baron,  in  resi)ect  of  their  respective 
rights  and  interests,  for  the  benefit  of  the  Baron  as  well 
as  of  the  Plaintiff;  and  consequently  that,  being  entered 
into  while  the  Plaintiff  was  under  the  parental  influence, 
he  is  not  to  be  bound  by  them.     Now  it  appears  to  me 
that  the  deeds  of  December,  1847,  must  be  regarded  as 
consisting  partly  of  a  re-settlement  of  the  family  estates^ 
with  a  view  to  preserve  the  estates  in  the  family,  and 
partly  a  transaction  between  father  and  son  for  a  transfer 
by  the  son  to  the  father  of  his  interest  by  way  of  an 
estate  in  fee  in  portions,  and  of  a  remainder  in  other 
portions  of  the  estates.      So  far  as  they  consisted  of  a 
re-settlement  of  the  estates,  other  than  those  appointed 
to  the  Baron  in  fee,  and  in  remainder,  the  transaction 
was  a  family  arrangement  for  the  purpose  of  preserving 
the  property  in  the  family.      At  that  time  the  estates 
stood  limited  to  the  Baron  for  life,  remainder  to  the 
Plaintiff  in  tail,  with  remainders  over.      At  that  time 
the  Plaintiff  had  continued  such  a  course  of  life  that 
it  was  obvious  that  unless  there  was   a   re-settlement 
of  the  estates,  so  as  to  cut  down  the  Plaintiffs  estate 
tail   to   a  life   estate,   the   usual   consequence   of  such 
extravagance  would  follow;   and  under   these   circum- 
stajices  it  was  not  an  unreasonable  arrangement  that  the 
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fiunily  estates  should  be  re-settled  so  as  to  preserve  tbeni 
in  the  family  for  those  in  remainder ;  and  if  the  whole 
of  the  property  had  been  thus  resettled,  the  PUtintiff 
would  have  no  groiund  of  complaint  whatever.  But  sq 
fiir  as  relates  to  the  Hertfordshire  estates  convi^ed  to  ths 
Baron  in  Use,  it  was  very  different*  They  were  not  iBt 
settled  at  all  $  on  the  xu>ntraryy  they  were  unsettled^  and 
in  effect  they  were  vested  absolutely  in  the  fiKther  for  hioi 
to  do  as  he  pleased  with  them ;  to  that  extent  the  fiufaer 
acquired  a  personal  benefit  to  himself  at  the  expense  of 
his  son,  and  the  extent  of  that  benefit  must  be  measured 
by  reference  to  the  value  of  the  estate  in  fee  which  the 
fiither  acquired.  But  the  son  also  acquired  benefits :  h^ 
acquired  at  the  expense  of  the  fiither  400L  a  year  duiii^ 
the  lives  of  the  fiither  and  h^s  son,  and  the  extent  of  that 
benefit  is  the  extent  of  the  value  of  the  annuity.  It  19  * 
contended  by  the  son  that  that  was  no  benefit,  beci^us^ 
before  the  transaction  his  father  allowed  him  4/001^  a 
year.  I  do  not  conciu:  in  that  argument  The  allows 
ance  to  the  son  was  purely  voluntary,  and  there  was  a 
clear  benefit  to  the  son  of  the  conversion  of  that  allow- 
ance into  a  fixed  and  irrevocable  annuity.  This  part  of 
the  arrangement  then,  I  mean  the  deed  by  which  the 
father  and  son  transferred  fi-om  one  to  another  portions 
of  their  interests,  was  not  in  my  opinion  a  fitmily  arrange- 
ment. So  far  from  re-settling  the  family  property,  it  did 
the  very  reverse,  it  unsettled  it.  I  dare  say  that  the 
Baron  got  the  estates  into  his  own  possession  with  a 
view  to  making  provision  for  his  son  and  for  the  younger 
members  of  the  family,  but  he  was  under  no  compulsion 
to  do  so ;  he  might  have  dealt  with  it  as  he  liked*  Now 
on  this  part  of  the  question  it  is  very  remarkable  that  the 
bill  does  not,  nor  does  the  Plaintiff's  affidavit,  mention  the 
value  of  the  Hertfordshire  estates  so  dealt  with.  If  they 
had  been  only  a  fi*agment  of  the  property,  it  would  not  have 
been  sqfficient  to  disturb  the  arrangement ;  tQ  have  that 
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efifect  there  must  be  some  substantial  amount  of  property, 
9jid  it  is  most  remarkable  that  the  Plaintiff  does  not  in  hi^ 
affidavit  mention  the  value.  It  is  only  incidentally,  and 
by  a  minute  examination  of  the  schedules  to  the  djeeds, 
as  well  as  by  referring  to  the  description  of  the  parcelsi 
that  I  can  thus  far  make  it  out, — that  it  appears  to  me 
that  the  ffertfordshire  estates  were  of  considerable  value^ 
it  appear^  that  they  produced  a  rental  of  at  least  1,SCX)/. 
a  year,  and  perhaps  a  little  more.  Now  the  deed  of  the 
}8th  December  recites  that  part  of  the  consideration 
for  it,  for  the  yielding  up  of  the  fee  of  the  Hertford^ 
shire  estates,  in  addition  to  the  settlement  of  400/.  a  year 
on  the  son,  wa^  the  &ct  of  the  father  having  spent 
^,0Q0/.  in  the  improvement  of  the  estates.  It  is 
contended  for  the  Plaintiff  that  the  expenditure  of  the 
^,000^  cannot  be  regarded  as  a  consideration  £or  the 
transiEtction  ejSecting  benefit^  to  the  father,  and  I  accede 
to  that  argument;  for  assuming,  as  I  do  assume  (the 
answers  which  have  been  made  evidence  for  the  De- 
fendant so  stating  it),  that  the  25,000/.  was  laid  out  by 
the  Baron,  he  had  clearly  no  right  to  be  repaid  out  of  the 
inheritance  any  portion  of  that,  either  at  law  or  in  equity. 
He  might  have  a  moral  claim,  but  Ke  had  no  legal  or 
equitable  claim  as  tenant  for  life.  It  appears  to  me  then 
that  that  cannot  he  regarded  as  a  consideration  for  the 
alienation  of  portions  of  the  estates  in  fee.  And  then  as  to 
the  400i  a  year,  the  only  remaining  consideration ;  that,  I 
must  observe,  cannot  possibly  be  regarded  as  an  equivalent 
for  the  property  alienated.  When  a  father  and  sop,  the 
90(n  having  barely  come  of  age,  and  being  still  under  the 
p^ental  influence,  arrange  a  re-settlement  of  the  family 
estates,  with  a  view  to  the  peace  and  honor  of  the  family, 
or  to  prevent  the  destruction  of  the  family  estates,  if  the 
arrangement  appears  to  the  Court  reasonablje  in  the  whole 
and  in  all  its  parts,  the  Court  will  support  it,  even  though 
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the  son  may  not  have  been  ftdly  cognizant  of  his  rights 
and  of  the  nature  of  the  transaction.  Several  cases  have 
been  cited  in  support  of  this,  Stapleton  v.  Stapleton  (a) ; 
and  there  are  many  others.  But  if  the  Court  does  not 
consider  the  transaction  a  family  arrangement ;  if  by  it 
the  father  acquires  benefits  to  himself  at  the  expense  of 
the  son ;  in  that  sort  of  case  the  transaction  cannot  be 
supported,  unless  the  son  was  placed  beyond  the  parental 
influence,  having  a  separate  professional  adviser,  and 
being  fully  informed  of  his  rights ;  and  the  onus  of  proof 
that  he  was  so,  lies  on  the  &ther. 


Now  in  this  case,  and  on  this  part  of  the  case,  if  the 
Plaintiff  were  in  a  condition  to  come  here,  presenting 
that  simple  case,  disputing  this  transaction,  and  offering 
to  restore  all  the  benefits  which  he  had  derived,  and  to 
place  the  other  party  in  his  orignal  position,  he  might 
be  entitled  to  relief,  and  to  have  the  objectionable  deeds 
cancelled.  But  the  Plaintiff  comes  here  in  a  very  dif- 
ferent position,  and  seeking  a  very  diflerent  relief,  and 
asking  in  fact  relief  which  this  Court  cannot  give.  He 
does  not  offer  to  replace  the  Baron  as  well  as  himself  in 
their  original  positions ;  he  does  not  represent  the  trans- 
actions as  they  substantially  took  place ;  and  does  not 
offer,  and  is  in  fact  unable,  to  obtain  relief  on  the  only 
terms  on  which  this  Court  can  relieve.  The  deeds  in 
question  are  the  deeds  executed  in  December,  1847. 
Two  years  afler  that,  during  which  period  the  Plaintiff 
continued  in  the  course  of  life  described  by  himself  in 
his  affidavit,  two  years  after,  that  is  in  May,  1850,  he 
desired  to  raise  1,000/.  Mr.  Holt  was  then  his  solicitor, 
and  then  was  the  time  to  make  objections  to  the  trans- 
action, if  he  had  objections  to  make.  And  here  I  may 
observe,  that  it  has  been  contended  on  the  part  of  the 
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Plaintiff  that  Appleyard  was  the  Baron's,  or  rather  the 
fisimily  solicitor,  and  the  only  solicitor  employed  in  the 
transactions  between  the  father  and  the  son ;  and  the 
son  represents  in  his  affidavit  that  he  was  never  informed 
that  he  ought  to  employ  any  independent  solicitor.  But 
the  answers  of  both  the  Baron  and  Appleyard  which 
have  been  made  evidence,  distinctly  show  that  both 
Appleyard  and  the  Baron,  at  least  once,  if  not  twice, 
represented  to  the  Plaintiff  that  he  ought  to  have  an 
independent  solicitor,  but  he  preferred  employing  Apple- 
yard.  At  the  time,  however,  I  am  now  referring  to, 
Appleyard  was  not  the  Plaintiff^s  solicitor,  but  Holt 
was.  It  appears  that  the  1,000/.  was  in  fact  lent  by  the 
Baron,  but  he  did  not  wish  to  appear  in  it,  and  preferred 
that  it  should  apparently  be  lent  by  Holt^  and  the  se- 
curity was  taken  in  HoWs  name.  It  assigned  the  400/. 
a  year  and  his  other  interests  under  the  deeds  of  De- 
cember, 1847,  and  the  Plaintiff  gave  also  a  policy  of 
insurance ;  and  the  deed  recites  the  transfer  of  the  Hert- 
fordshire  estates  to  the  father,  and  that  the  consideration 
for  that  transfer  was  the  expending  of  the  25,000/. 
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On  the  16th  August,  1850,  the  Plaintiff,  being  still  in 
need  more  and  more  of  money,  borrowed  1,000/.  from 
three  persons,  and  again  mortgaged  to  them  his  annuity 
and  his  reversionary  interests.  That  deed  is  in  the  pos- 
session of  the  mortgagee,  and  I  cannot  therefore  state 
precisely  what  recitals  it  contained ;  but  it  must  at  least 
have  referred  to  the  deeds  of  December,  1847,  on  which 
it  was  in  fact  founded.  On  the  20th  August,  1852,  the 
Plaintiff  again  mortgaged  all  the  same  interests  to  the 
trustees  of  an  insurance  company  for  2,000/.  In  that 
transaction  the  Baron  joined,  and  I  infer  from  the  dates 
that  this  transaction  formed  part  of  the  arrangements  for 
the  contemplated  marriage  of  the  Plaintiff.     The  Baron 
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joined  in  that  deed  with  the  Plaintifi;  atfd  actually  cove- 
nanted for  the  pstyment  of  the  2^000/. ;  he  also  joined  in 
a  demise  to  the  mortgs^ees  of  the  setded  estaies  fbr 
ninety-nfme  years,  if  he  should  so  long  live,  by  way  of 
ftirftier  security ;  and  He  further  postponfed  his  own 
mortgage  to  this  mortgage.  At  that  time  at  any  rstte  the 
Plaintiff  must  have  known,  if  he  did  not  know  it  Before, 
that  the  mortgage  of  1850  for  1,000Z.  belonged  to  the 
Baron.  On  the  4th  September,  185^,  another  indenture 
was  executed ;  this  was  made  on  the  marriage  of  the 
Plaintiff.  By  it  the  Baron  releases  his  mortgage  of 
1850;  he  undertakes  to  pay  the  1,000/.  due  upon  the 
mortgage  of  August,  1850;  and  he  agrees  to  pay  interest 
on  the  debt  of  2,000/.,  and  to  incfemnify  the  Plaintiff 
against  both  liabilities. 


That  deed  recites  the  deed  of  the  18th  December, 
1847,  including  the  recital  of  the  limitations  of  the 
Hertfordshire  estates  to  the  baron  in  fee.  There  is  then 
a  deed  of  the  6th  September,  1852;  that  is^  the  marriage- 
settlement.  By  that  deed,  the  Plaintiff  es:ercised  his 
power  of  jointuring,  by  appointing  500/.  a  year  by  virtue 
of  the  power  derived  under  the  deed  of  December, 
1847,  and  the  Baron  covenants,  ill  case  of  his  son  pre- 
deceasing him,  that  he  will  pay  the  widow  250L  a  year 
during  his  life ;  again  another  benefit  to  the  son.  That 
dfeed  recites  again  the  deed  of  December,  1847,  and 
proceeds,  indeed,  entirely  on  the  footing  of  that  deed ; 
and  it  refers  to  that  particular  part  of  the  deed  of  die  IStfa 
of  December,  1847,  which  recites  the  consideration  for 
the  conveyance  of  the  Hertfordshire  estates.  And  on 
that  occasion  the  solicitor  of  the  Plaintiff  was  his  own 
solicitor  selected  by  him,  neither  Mr.  Appltyard  nor 
Mt  Bolt,  but  a  MV.  £ongtfiore,  ITie  marriage  took 
place  on  the  7th  September,  1852.  The  next  trans- 
action is  in  December,  1852.      By  it,  the  Baron  and 
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the  Pkintiff  released  to  Appleby  and  J.  €.  Dimgdale, 
in  respect  of  the  transaction  relating  to  the  Sertford- 
Mre  estate ;  and  on  the  sale  of  that  estate,  it  may  be  here 
observed,  that  the  Baron  received  only  in  fact  1,500Z. 
instead  of  5,000Z.,  and  on  this  occasion  the  Plaintiff's 
^licitor  was  again  Mr.  Longmore,  The  next  deed  waff 
in  June,  1868.  Gn  the  4th  of  that  month,  the  Plaintiff 
surrendered  to  the  Baron  in  fee  certain  copyhold  parts 
of  the  Hertfordshire  estates,  covenanted  to  be  sur- 
rendered, but  which  had  not  been  surrendered.  This 
was  five  and  a  half  years  after  the  original  transaction, 
and  the  Plaintiff's  solicitor  was  again  Mr.  Longmore, 
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The  last  transaction  was  in  November,  1853.  On 
llie  8th  of  that  month,  the  Plaintiff  again  mortgaged  his 
annuity  of  400?.  and  his  reversionary  life  estate,  for 
1,300Z.  These  are  the  various  transactions  after  the 
execution  of  the  deeds  of  December,  1847. 


The  effect  of  them  is,  that  years  after  the  transaction 
now  objected  to,  the  Plaintiff,  being  entirely  emancipated 
from  the  parental  influence,  having  from  time  to  time  dif- 
ferent solicitors,  selected  by  himself,  thought  fit,  not  only 
to  acquiesce,  but  to  affirm  the  transaction — to  act  upon  it 
— to  give  to  third  parties  rights  and  interests  founded  on 
those  interests  which  he  acquired  under  it  Of  course, 
the  difficulty  arising  fi-om  this  course  vras  ielt  by  the 
Plaintiff,  and,  with  a  view  to  get  rid  of  it,  what  does  he 
allege  in  his  bill  ?  In  the  18th  and  19th  paragraphs 
he  alleges  as  follows  : — "  When  the  execution  of  the 
said  deeds  had'  been  obtained  from  the  Plaintiff)  in 
manner  aforesaid,  the  said  Charles  Appleyard  exerted 
himself  not  only  to  divert  the  Plaintiff's  attention  from 
the  said  transaction,  but  from  entering  in  communication' 
with  his  own  friends  on  the  subject  thereof;  and  the 
teid  fJSarks'  Appleyard  accordingljr  advised'  th<^  Plain- 
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tiff  forthwith  to  go  abroad,  and  represented  to  him,  that 
in  the  event  of  his  complying  with  such  advice,  some 
arrangement  would  be  immediately  made  for  supplying 
the  Plaintiff  with  money,  and  for  relieving  him  from 
his  pecuniary  difficulties.  And  the  Plaintiff  in  reliance 
upon  such  representation,  applied  for  and  obtained 
leave  of  absence  from  his  regiment,  and  went,  by  the 
direction  of  the  said  Charles  Applet/ard,  to  Birnhgne^ 
for  the  purpose  (as  suggested  by  the  said  Charles 
Appleyard)  of  avoiding  molestation  by  creditors,  and 
continued  there  for  the  space  of  about  three  months. 


"  During  the  Plaintiff's  said  sojourn  at  Boulognesttr' 
Mer  no  money  was  supplied  to  him  by  or  through  the 
said  Charles  Appleyard,  nor  by  or  on  behalf  of  the  said 
Thomas  Robert  Dimsdale,  or  any  other  person,  in  fiifil- 
ment  of  the  said  representations  of  the  said  Charles 
Appleyard,  or  otherwise ;  and  the  Plaintiff  was,  under 
the  circumstances  aforesaid,  compelled  to  contract  frirther 
debts  by  borrowing  money  for  his  immediate  subsistence, 
and  the  Plaintiff's  former  debts  continued  unsatisfied.** 

Now  in  support  of  those  allegations,  he  has  pro- 
duced no  evidence  whatever.  He  has,  in  fact,  ad- 
duced evidence  directly  to  contradict  them ;  for  he  has 
read  the  answers  as  his  own  evidence,  and  they  posi- 
tively contradict  these  allegations.  Then  the  27th  and 
28th  paragraphs  allege  as  follows  : — 

"  From  and  since  the  time  of  the  execution  by  the 
Plaintiff  of  the  said  deeds  of  the  17th  and  18th  days  of 
December,  1847,  the  same  have  been  studiously  con- 
cealed and  withheld  from  the  inspection  of  the  Plaintiff 
or  his  solicitor. 

"  In  evidence  thereof  the  Plaintiff  showeth,  that  the 
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consent  of  the  said  Thoma;^  Robert  Dimsdale  to  the 
marriage  of  the  Plaintiff  was  given  upon  the  express 
and  absolute  condition  imposed,  as  well  upon  the  family 
of  the  said  Jemima  Anne  Dimsdale  as  upon  the  Plaintiff, 
that  in  the  business  relating  thereto  the  Plaintiff  should 
not  employ  his  own  accustomed  legal  adviser,  who  was 
then  at  variance  and  in  litigation  with  the  said  Charles 
Appleyard;  and  under  the  circumstances  aforesaid,  the 
disclosure  of  the  said  indentures  of  the  17th  and  18th 
days  of  December,  1847,  to  any  independent  adviser 
of  the  Plaintiff  was  avoided  on  the  occasion  last  afore- 
said; and,  in  fact,  an  extract  only  of  the  said  deed 
of  the  18th  day  of  December,  1847,  so  fiur  as  the 
same  related  to  the  Plaintiff's  power  of  jointuring,  was 
supplied  to  the  solicitors  of  the  said  Jemima  Anne  Dims- 
dale  for  the  preparation  of  the  said  appointment  of  a 
jointure." 
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In  support  of  these  there  is  no  evidence  in  the  Plain- 
tiff's affidavit,  and  they  are  contradicted  by  answer. 

The  effect  then  of  the  subsequent  transactions  is  not 
mere  acquiescence  with  knowledge  of  his  rights,  but  re- 
peated acts,  founded  upon  the  instruments  objected  to, 
dealing  with  the  interests  of  the  Plaintiff  under  them  and 
completely  confirming  them ;  but  they  have  a  further 
effect : — that  the  Plaintiff  has  put  it  out  of  his  power  to 
do  that  without  doing  which  he  cannot  come  to  this 
Court,  viz.  to  restore  to  the  Baron  the  benefits  that  he 
the  Plaintiff  has  derived,  without  doing  which  he  is  not 
in  a  condition  asking  equity  to  do  equity. 


If  it  were  only  that  he  had  mortgaged  his  interests,  he 
might  pay  off  the  mortgages,  and  be  in  a  position  to  re- 
store the  Baron  to  his  original  condition ;  but  even  that  he 
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does  not  propose  to  do.  He  has  brought  both  the  mort- 
gagees before  the  Court ;  but  instead  of  offering  to  re- 
deem them,  he  insists  that  the  Baron  ought  to  join  him  in 
paying  them.  [The  Vice-Chancellor  then  referred  to 
the  facts  relating  to  the  Plaintiff*  *s  marriage-settlement, 
and  the  recital  in  the  settlement  of  his  being  tenant 
for  life,  with  remainder  in  fee  to  the  Baron.]  He  has 
thus,  with  fiiU  knowledge  of  the  whole  matter,  entirely 
emancipated  from  parental  influence,  dealt  with  the 
property  in  a  manner  which  precludes  him  from  doing 
that  the  doing  of  which  is  essential  to  his  coming  into 
equity ;  and,  I  am  of  opinion,  he  is  not  entitled  to 
any  part  of  the  relief  he  asks.  As  to  the  costs,  so  far 
as  relates  to  Baron  Dimsdale,  I  should  have  dismissed 
the  bill  without  costs  but  for  the  grave  charges  of  fraud 
in  the  bill,  unsupported  by  evidence.  On  that  ground 
I  shall  dismiss  it  with  costs.  So  as  to  Mr.  Appleyard, 
he  is  made  a  party  in  his  character  of  solicitor  of  tlie 
father,  and  he  is  also  charged  with  fraud,  and  those 
charges  are  wholly  unsupported.  As  to  him  therefore, 
and  as  to  all  the  other  Defendants,  the  bill  must  be 
dismissed  with  costs. 
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LACON  r.  ALLEN.  Morigage. 

1  HIS  was  a  suit  by  persons  claiming  to  be  equitable  ^^  is  not  neces- 
mortgagees  by  deposit  of  title  deeds  of  William  Cock,  an^ equitable^ 
The  Defendants  were  the  assignees  of  Cock,  who  had  mortgage  that 

become  bankrupt,  and  Allen  and  Underwood,  previous   ,  *  ,  ®  ^'"® 

/,  ^  deeds,  or  even 

mortgagees  of  Cock.  all  the  material 

title  deeds, 

The  premises  mortgaged  were  several,  but  the  premises  posited.    It  is 

on  which  the  question  principally  turned,  the  decision  on  sufficient  if  the 

those  governing  the  rest,  consisted  of  certain  copyhold  ^^^iftenaT'^ 

property  called  the  Bear  Inn,  and  premises  adjoining  evidences  of 

thereto.  ^i^le,  and  are 

proved  to  have 

been  deposited 

This  property  had  been  originally  the  property  of  one  with  the  inten- 

Lubboch,  who  was  duly  admitted ;  he  sold  it  to  Shepeard,  i^'JJJJ'r^'^e!*"^ 

and,  on  doing  so,  delivered  up  an  abstract  of  his  title,  and 

gave  Shepeard  a  bond  for  quiet  enjoyment.     Shepeard 

sold  and  duly  conveyed  to  Cock,  and  delivered  up  to  him 

the  official  copy  of  the  admission  of  Lubbock,  the  abstract 

of  title,  and  the  bond.     Cock  then  mortgaged  to  Allen 

and  Underwood,  and  gave  up  to  them  the  conveyance  by 

Sliepeard  to  himself,  and  executed  to  them  a  regular 

mortgage  deed,  retaining  the  official  copy  admission,  the 

abstract  of  title,  and  the  bond.    Being  afterwards  greatly 

indebted  to  his  bankers,  Messrs.  Lacon  and  Youel,  in 

1851,  he  deposited  with  them  the  documents  relating  to 
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the  Bear  Inn  and  premises,  which  he  had  retained  in 
his  possession,  not  informing  them  of  the  previous 
mortgage.  Not  being  satisfied  with  these  securities 
they  pressed  for  better  security,  and  then  Cock  wrote 
to  them  the  following  letter,  dated  21st  October,  1851 : — 

*^  Sir,  I  gave  8,500/.  for  my  estates,  and  I  have  since 
bought  about  1,000/.,  and  laid  out  several  hundreds  in 
improvements.  It  is  mortgaged  for  4,100/.  (this  was  the 
mortgage  to  Allen  and  Underwood).  I  am  willing  to  give 
you  security  over  the  whole  without  delay  if  you  will 
have  the  goodness  to  point  out  the  way  I  am  to  do  it  I 
remain,"  &c. 

The  question  in  the  suit  was,  whether  the  Plaintifls 
were  equitable  mortgagees  of  the  property  above  de- 
scribed, and  of  other  property  purporting  to  be  mort- 
gaged in  a  somewhat  similar  manner,  or  whether  the 
assignees  of  the  bankrupt  were  entitled  to  the  estates 
purporting  to  be  in  mortgage  to  the  Plaintifis. 


Mr.  Baily  and  Mr.  T.  C.  Wright,  for  the  Plaintifl&. 

The  property  aflected  by  the  documents  deposited  is 
well  mortgaged,  even  if  the  letter  of  the  gist  October 
does  not  operate  as  a  contract  to  mortgage  all  the  bank- 
rupt's estate,  which  we  say  it  does.  It  is  not  necessary 
for  effecting  an  equitable  mortgage  to  deposit  all  the 
deeds ;  if  the  mortgagor  deposits  all  those  over  which 
he  has  control,  that  is  enough.  It  is  always  a  question  of 
intention ;  did  the  mortgagor  intend  by  the  deposit  to 
pledge  his  estate  ?  If  he  did,  there  is  a  good  mortgage; 
and  if  he  deposits  all  the  deeds  that  he  has  in  his  power 
that  is  evidence  of  the  intention.     They  cited  Ex  parte 
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WethereU{a\  Ex  parte  Ckippe7idale{b)y  Ex  parte  Far- 
hg{c).  Ex  parte  Pearse{d\ 

Mr«  Swanstgn  and  Mr.  Giffard,  for  the  assignees. 

The  documents  deposited  were  no  evidences  of  the 
Pkintjff's  title  at  all.;  he  could  not  have  defended  his 
'title  upon  them ;  they  are  evidences  of  the  title  of  some 
-cue  else,  but  not  of  the  Plaintiff.  His  name  does  not 
«ppear  on  any  one  of  these  documents.  A  deposit  of 
part  of  title  deeds  may,  under  some  circumstances,  con- 
stitute a  good  mortgage;  but  it  must  be  a  deposit,  at 
least,  of  some  of  the  deeds  which  evidence  the  Plaintiff's 
title:  not,  as  here,  instruments  which  on  the  face  of 
Aem  have  nothing  whatever  to  do  with  the  mortgagor 
or  his  title.  The  Court  will  not  extend  the  doctrine  of 
equitable  mortgage  by  deposit,  and  this  would  extend  it 
very  much;  for  there  is  no  decision  that  a  deposit  of 
•deeds  in  themselves  conferring  no  title  on  the  mortgagee, 
and  unaccompanied  by  that  which  is  the  root  of  his  title, 
viz.  the  conveyance  to  him,  will  amount  to  an  equitable 
mortgage.  They  cited  Ex  parte  Coombe  (e),  Ridgway 
V.  Wharton  {f),  Ex  parte  Wh%ilread{g\  Ex  parte 
Mooper{h). 

The  Vice-Chancellor  : 

The  question  here  is  how  the  Court  will  deal  with 
certain  deposits  of  deeds  by  way  of  equitable  mortgage ; 
whether  under  the  circumstances,  the  efiect  was  to  create 
an  equitable  mortgage. 

(o)  11  Ves.  398.  (e)  4  Mad.  249. 

lb)  2  Mont.  &  A.  299.  (/)  3  De  G.  M»N.  &  Gord. 

(c)  1  Mont.,  D.  &  De  G.      677. 

683.  (g)  1 9  Ves.  209. 

(d)  Buck.  525.  (A)  17  Ves.  477. 
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I  will  take  first  the  case  of  the  Bear,  as  being  the 
strongest  against  the  mortgagee.  As  I  understand  the 
facts,  the  property  was  copyhold;  of  course  the  title 
consisted  principally  of  the  copy  of  the  court  rolls.  A 
person  of  the  name  of  Lubbock  was  the  owner  and  had 
been  admitted^  and  he  sold  that  property  to  Shepeard; 
and  on  the  occasion  of  that  sale  he  gave  a  bond  to 
Shepeard  for  quiet  enjoyment  Shepeard  is  the  im- 
mediate vendor  of  Cock.  It  is  clear  that  the  admission 
of  Lvbbock  is  part  of  the  title.  Cock  mortgaged  to 
Allen  and  Underwood^  and  he  gave  them  the  instrument 
of  conveyance  by  which  he  held,  and  he  gave  them  a  mort^ 
gage  deed ;  and  these  were  the  only  instruments  that  he 
gave  to  those  mortgagees.  The  only  other  documents 
that  he  possessed  were  the  official  copy  of  the  admission 
of  Lubbock,  the  abstract  of  LubbocKs  title,  and  the  bond 
which  Lubbock  had  given  to  Shepeard.  These  were  all 
the  documents  that  he  had,  and  for  the  purpose  of  an 
equitable  mortgage  he  deposited  these  in  the  hands  of 
Messrs.  Imcou, 


Now,  since  the  case  of  Russell  v.  RusselHd)^  this  is 
well  established,  that  supposing  A.y  owing  money  to  JB., 
deposits  the  title  deeds  of  his  estates  with  B.  for  the 
purpose  of  a  security,  even  without  any  writing,  it  is  a 
good  equitable  mortgage,  it  gives  B.  a  lien ;  and,  not- 
withstanding the  expressions  of  regret  of  Lord  Eldm 
that  the  law  should  be  so,  even  in  his  time,  we  find  him 
saying  he  could  not  disturb  it:  since  that  time  it  has 
been  acted  upon  over  and  over  again.  That  doctrine 
cannot  now  then  be  disturbed.  Then  the  question  is,  is 
it  necessary  that  every  title  deed  should  be  deposited  ? 
Suppose  the  owner  has  lost  an  important  deed,  could  he  not 
deposit  the  rest  ?     In  each  case  we  must  judge  whether 
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the  instruments  deposited  are  material  parts  of  the  title ; 
and,  if  they  are,  it  is  not  sufficient  to  say  there  are  other 
deeds  material,  or  even  more  material,  if  there  is  sufficient 
evidence  to  show  that  the  deposit  was  made  for  the  pur- 
pose of  creating  a  mortgage.  In  this  case  every  thing 
was  deposited  that  the  mortgagor  had ;  at  the  time  when 
he  was  called  upon  to  give  security  he  deposited  all  that 
he  had,  and  the  reason  why  he  did  not  deposit  more  was 
that  he  had  already  given  another  mortgage,  and  parted 
with  the  deeds.  Unless  then  I  am  to  determine  that  every 
title  deed  of  a  mortgagor  necessary  to  show  the  title  must 
be  deposited,  I  must  decide  that  there  is  a  sufficient 
deposit  in  this  case  to  create  an  equitable  mortgage. 


1856. 


The  other  transactions  were  stronger  in  favour  of  the 
Plaintiffs  as  equitable  mortgagees,  and  therefore  were 
not  discussed,  it  being  admitted  that  the  decision  on  the 
Bear  Inn  property  governed  them.  The  decree  was 
therefore  for  the  Plaintiffs. 
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5  th  and  6th 

July. 

Trustees. 

Breachof  Trust.  WILKS  v.  GROOM. 

Investment, 

An  administra-  THE  question  in  this  case,  which  came  on  upon  peti- 
trix,  Plaintiff  in  ^j^^^  ^rose  in  a  suit  instituted  by  Mrs.  WUks  for  the 

a  suit  for  ad-  ,     .    .  .  o  ^  m*  r  t      rr 

ministration  of  administration  oi  the  estate  ol  John  Hooper. 
the  estate,  re- 

£e-money"of      ^h^  executors  and  trustees  of  the  will  oiJohn  Hooper 

property  sold      renounced  and  disclaimed,  and  Mrs.  Wilks  took  out  ad- 

under  a  con-       ministration,  beinc  a  legatee  of  an  annuity.     The  will 

tract  directed  .  .    . 

by  the  decree     contained  the  usual  clause  for  indemnifying  the  trustees 

to  be  carried       against  the  failure  of  any  banker, 
into  effect ;  the 
decree  also  di- 
rected sales  of        The  original  decree  in  the  cause  directed  an  inquiry 

mortgaged  pro-  respecting  mortgages,  and  a  special  inquiry  whether  a 
the  mortgagees  certain  contract  for  sale  of  part  of  the  estate  entered  into 
should  be  paid  by  the  Plaintiff  should  be  carried  into  effect ;  and,  if  it 
duce  of  the  ^^  ^^  *"^^  proper,  it  was  directed  that  such  contract 
sales ;  it  gave     should  be  performed  and  carried  into  execution.     And 

no  direction  y  there  were  any  mortgages,  and  the  mort^^afcees  were 
about  the  pur-  .   .     .    -^  •fe  &    '  •&-& 

chase-money  of  willing  to  join  in  a  sale,  it  directed  that  the  estates  should 
the  property  be  sold  freed  of  the  mortgages,  and  that  the  mortgagees 
ministratrix.       should  be  paid  out  of  the  sale  of  the  mortgaged  estates. 

With  the  advice 
of  the  solicitors 
of  the  principal.       The  Chief  Clerk  certified  that  it  was  fit  and  proper  that 

but  not  all,  of  the  contract  should  be  carried  into  effect  The  mort- 
ficiaries  "she       g^S^^  property  was  sold,  and  Mrs.  Wilks,  in  January, 

paid  the  money  1855,  obtained,  on  petition,  the  payment  to  the  mort- 
into  a  private 

bank  to  a  separate  account,  and  left  it  there  for  many  months.  The 
administratrix  applied  by  petition,  and  thereon  obtained  money  out 
of  Court  to  pay  off  the  mortgagees,  while  she  had  the  purchase- 
money  lying  at  the  bankers :  the  bank  failed.  Held^  that  she  was 
not  liable  for  a  breach  of  trust. 
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gageea  of  the  mortgage  debt,  out  of  the  monies  in  Court, 
In  June,  1854,  the  contract  for  sale  was  carried  into 
effect,  and  the  purchase-money,  1,068/.,  was  paid  to 
Mrs.  Wilhs  through  her  solicitor  Mr.  Gabriel 


1856. 


WlLK« 

Grooii. 


Mr.  Gabriel  thereupon  had  various  communications 
with  Messrs.  Beaumont  and  Tbomsoriy  who  were  the  so* 
licitors  of  the  persons  most  interested  beneficially  in  the 
testator's  estate,  respecting  the  proper  mode  of  dealing 
with  this  sum.  They  recommended  that  it  should  not 
be  invested  in  the  funds,  on  the  ground  that  it  was  pro- 
bable the  funds  would  fall  considerably  before  the  period 
when  they  must  sell  out  (these  transactions  were  during 
the  war) ;  and  recommended  that  the  money  should  be 
invested  in  a  bank,  in  preference  some  joint  stock  bank, 
in  the  joint  names  of  Mr.  Gabriel  and  one  of  the  firm  of 
Beaumont  and  Thomson,  To  this  Mr.  Gabriel  declined 
to  accede^  and  then  it  was  suggested  by,  or  at  least  with 
the  concurrence  of,  Messrs.  Beaumont  and  Thomson  that 
Mrs.  Wilks  should  open  an  account  with  Messrs.  Paul 
and  Sirahan,  who  were  Gabriels  bankers,  and  with  whom 
Mrs.  Wilhs  had  not  previously,  and  never  had,  any  other 
account  Mr.  Gabriel  then  wrote  to  Messrs.  Paul  and 
Strakan  on  the  subject,  and  their  answer  was  as  follows : 
— "  In  a  general  way  we  do  not  take  deposit  accounts, 
but  as  a  matter  of  favor  to  our  firiends  we  do  so  some-^ 
times  :  when  we  have  done  so  we  have  given  exchequer 
bill  interest,  and  allowed  a  week  for  the  withdrawal 
of  the  sums.  We  shall  be  glad  to  see  you  on  the 
aubject,"  &c. 

On  this  a  question  was  raised  whether  Mrs.  Wilhs  in 
paying  in  the  money  did  not  pay  it  to  a  deposit  account, 
under  a  contract  not  to  draw  it  out  without  a  week's 
notice ;  and  further  evidence  was  adduced  on  that  point, 
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1856,  consisting  of  an  affidavit  of  Sir  •/.  Z),  Paul,  in  which  he 

deposed,  that,  on  the  deposit  of  the  money,  there  was  a 
verbal  agreement  between  him  and  Mr.  Gabriel  to  open 
a  deposit  account,  and  that  there  was  no  stipulation  for 
previous  notice  of  drawing  out;  and  an  affidavit  of 
Mr.  Ward,  manager  of  the  bank,  in  which  he  deposed, 
that,  according  to  their  course  of  business,  the  money 
would  have  been  paid  out,  with  interest,  upon  the  pre- 
sentation of  Mrs.  Wilks's  cheque,  her  handwriting  being 
verified  by  any  person  known  to  the  bank. 

These  were  all  the  material  facts.  Mrs.  WUks,  in  her 
account,  had  been  charged  by  the  Chief  Clerk  with  the 
money  paid  into  the  bank,  and  this  was  a  petition  by 
her  to  be  allowed  the  said  money  in  discharge. 

Mr.  Baily  and  Mr.  Collins,  for  the  Plaintiff. 

When  the  money  was  received  by  Mrs.  Wtlks,  there 
was  no  order  under  which  it  could,  or  ought  to,  have 
been  paid  into  Court.  The  money  was  paid  to  the 
bank  of  Paul  and  Strahan,  bankers  at  that  time  in  high 
repute  and  generally  supposed  to  be  perfectiy  safe.  It 
is  said  this  was  wrong,  because  it  was  paid  in  under  a 
contract  not  to  withdraw  it  without  a  week's  notice. 
But  the  evidence  shows  that  it  might  have  been  with- 
drawn without  any  notice,  and  that  on  the  presentation 
of  Mrs.  Wilhs's  cheque  it  would  have  been  paid.  The 
parties  most  interested  knew  the  whole  transaction,  in 
&ct  it  was  entered  into  on  the  express  advice  of  Beau- 
mont and  Thomson ;  and  Billing,  the  solicitor  of  the 
other  parties,  knew  the  money  was  received  by  Mrs. 
Wilks. 

The  decree  in  the  suit  directed  a  sale  and  a  special 
inquiry  as  to  this  contract,  whether  it  should  be  carried 
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into  effect,  and  it  was  afterwards  directed  that  it  should 
be  carried  into  effect  It  was  so,  and  the  money  was 
paid  to  Mrs.  Wilks.  She,  in  receiving  the  money,  did 
what  she  was  authorized  to  do  by  the  Court.  The  usual 
course  would  have  been  for  her  to  retain  the  money 
till  the  accounts  were  taken.  She  paid  it  into  the 
bankers.  There  was  no  contract  that  a  week's  notice 
should  be  given.  Sir  J.  D.  PauVs  letter  was  no  binding 
contract,  and  the  parol  evidence  shows  there  was  none. 
The  receipt  given  by  the  bankers  was  for  money  pay- 
able on  demand.  They  would  have  been  liable  to  be 
made  bankrupts  if  they  had  refused,  and  the  evidence 
shows  that  in  fact  it  would  have  been  paid  out  on 
Mrs.  Wilks's  cheque. 
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W1LK8 

p. 
Groom. 


If  that  is  so,  what  was  there  wrong  in  Mrs.  Wilks 
paying  the  money  into  a  bank  then  generally  believed  to 
be  of  high  character  ? 


The  solicitors  of  the  greater  portion  of  the  cestuis 
que  trust  knew  the  fact,  and  tliey  made  no  objection. 
Mrs.  GroonCs  solicitor  did  not  know  that  the  money  was 
at  Paul  and  Strahan's,  but  he  knew  it  had  been  received, 
and  that  it  was  not  in  Court.  The  sum  ought  therefore 
to  be  allowed  to  Mrs.  Wilks  in  discharge,  as  she  asks  by 
this  petition. 

Mr.  Glasse,  for  Groom  and  wife,  legatees;  and  Mr. 
Swanston  and  Mr.  Cracknell,  for  other  parties  in  the 
same  interest 

The  argument  on  the  other  side  is, — 1st  That  the 
deposit  was  not  on  any  undertaking  that  interest  should 
be  paid,  and  that  there  should  be  a  week's  notice  to 
withdraw;  2nd.  That  the  deposit  was  made  with  the 
sanction  of  our  clients ;  3rd.  That  the  indemnity  clause 
protects  Mrs.  Wilks, 
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WiLKS 
V, 

Groom. 


Now  the  terms  on  which  the  depoMt  was  made  appears 
on  the  evidence,  and  Sir  J.  D,  PauVs  letter  shows  plainly 
that  a  week's  notice  was  required;  that  was  the  contract 
The  evidence  does  not  show  that  Beammont  and  Thorn- 
9oti  sanctioned  or  even  knew  of  the  deposit  till  after  it 
was  made.  They  did  not  interfere,  it  is  true,  but  their 
clients  are  not  bound  by  that,  if  Mrs.  Wilhis  act  was,  as 
we  say  it  was»  in  itself  wrong* 

There  was  a  suit  in  which  Mrs.  Wilks  was  herself 
Plaintiff;  in  that  suit  she  might  have  paid  in  the  money, 
or  at  any  rate,  at  most  trifling  expense,  have  obtained  the 
opinion  of  the  Court.  But  she  did  not ;  more,  there  were 
mortgages  to  be  paid  off.  She  had  this  money  in  her 
hands  loose,  and  she  leaves  it  in  peril  in  the  hands  of  a 
private  banker,  and  actually  takes  money  out  of  Court 
for  payment  of  the  mortgagees  on  petition,  without  m- 
forming  the  Court  that  there  was  this  sum  of  I,068iL 
uninvested.  Mrs.  Wilks  was  therefore,  under  the  cir- 
cumstances, under  no  necessity  to  keep  this  money  on  a 
security  not  in  itself  of  that  degree  of  safety  which  jus- 
tifies a  trustee  in  relying  upon  it,  except  for  a.  very  short 
time,  pending  steps  for  investing  on  proper  security. 
As  to  Mrs.  Groom,  she  knew  nothing  at  all;  and  her 
solicitor  only  knew  that  Mrs.  Wilks  had  received  the 
money.     Can  she  be  bound  by  that  ? 

They  cited  Salway  v.  Salway(a),  Massey  v.  Banner  (b\ 
Darke  v.  Martin  (c),  Moyle  v.  MoyU  {d\  that  the  in- 
demnity clause  does  not  protect  trustees. 

Mr.  Selwyn  and  Mr.  Moore,  for  other  parties  in  the 
same  interest 


(a)  2  Rins.  &  Myl.  215. 

(b)  1  Jac.  &  W.  841. 


(c)  1  Beav.  525. 

Id)  %  Ruas.  &  Myl.  710. 
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Mr.  JBaily  was  not  called  on  to  reply.  1 856. 

The  Vice-Chancellor  : 

It  appears  to  me  that  Mrs.  Wilks  is  not  liable.  The 
circumstances  are  these: — [His  Honor  referred  to  the 
decree  in  the  suit.]  Now  it  appears  to  me  that  the 
clause  directing  the  payment  into  Court  of  money  has  no 
ai^lication  to  that  contract  which  was  the  special  subject 
of  inquiry.  Mrs.  Wilksy  it  seems^  was  not  the  original 
trustee ;  but  the  persons  so  appointed  having  disclauned, 
she  took  out  letters  of  administration,  and  undertook 
to  administer  the  estate.  Still  of  course,  taking  that 
character,  she  is  as  liable  as  if  she  had  originally  been 
ettcutrix.  There  are  sereral  persons  beneficially  inte- 
rested. Mrs.  Groom  and  other  persons;  and  Messrs. 
Beaumont  and  Thomson,  who  were  the  testator^s  soli* 
citors,  are  creditors  on  his  estate  for  bills  of  costs ;  they 
are  thus  creditors  in  their  character  of  solicitors,  and 
each  of  them  is  also  a  legatee ;  and  the  testator  appears 
to  have  had  so  much  confidence  in  them,  Aat  he  directed 
that  if  it  was  requisite  that  any  solicitor  should  be  em- 
ployed, they  should  be  such  solicitors,  and  should  be 
allowed  to  charge  costs.  And  in  this  suit,  and  in  the 
administration  of  the  estate  generally,  they  have  acted 
as  solicitors  for  a  considerable  number  of  the  persons 
interested.  When  the  contract  which  was  the  special 
subject  of  inquiry  was  approved,  Mrs.  Wilks  was  applied 
to  to  proceed  to  carry  it  into  efiect,  and  she  did,  accordii^ 
to  the  directions  in  the  decree  and  to  the  terms  of  the 
Contract,  carry  it  into  efifect  and  receive  die  purchase* 
money ;  and  the  question  was  then  what  was  to  be  done 
with  it  Her  solicitor  was  Mr.  Gabriel,  and  a  commu- 
aicBtion  took  place  between  Mr.  Gabriel  and  Messrs. 
B^auwofU  and  Thomson  on  the  subject  of  what  should 
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gentlemen  concurred  in  this, — that  it  was  not  expedient 
it  should  be  paid  into  Court  or  that  it  should  be  invested; 
and  they  suggested  that,  as  it  was  desirable  to  keep  it 
uninvested,  it  would  be  desirable  to  keep  it  in  the  hands 
of  some  bankers  in  the  names  of  one  of  them  and  of 
GalrieL  This  was  not  acceded  to,  and  I  cannot  say 
that  Mrs.  WUks  was  wrong  in  that  There  is  some 
degree  of  doubt  as  to  what  actually  took  place  between 
Mr.  Gabriel  and  Messrs.  Beaumont  and  Thcmmn^  by 
reason  of  Thomson  saying  in  his  afBdavit  that  be  has  no 
recollection  whether  the  language  attributed  to  him  was 
correctly  stated ;  that  however  is  the  only  doubt,  and  I 
have  no  doubt,  at  least  so  fiur,  that  this  took  place, — that 
there  was  some  conmiunication  between  them,  the  sub- 
stance of  which  was  communicated  to  the  Plaintiff,  on 
the  subject  of  the  money  being  placed  in  a  bank  in  the 
joint  names  of  Thomson  and  Gabriel^  and  a  joint  stock 
bank  was  advised.  At  all  events,  I  am  satisfied  that  it 
was  with  the  concurrence  of  Beaumont  and  Thomson 
that  the  money  was  not  brought  into  Court,  and  there 
were  communications  on  the  subject  of  placing  it  in  the 
hands  of  some  private  banker,  and  that  the  firm  of  Paul 
&  Co.  was  mentioned.  This  also  is  clear,  that  within  a 
day  or  two  after  the  money  was  paid  into  the  bank  of 
Messrs.  Strahany  it  was  communicated  to  Beaumont  and 
Thomson ;  they  discussed  it,  and  one  of  them  observed, 
that  after  all  Mrs.  Wilhs  was  the  legal  personal  repre- 
sentative and  had  the  control  of  the  fimd,  and  so  they 
acquiesced  in  the  matter.  Not  only  did  they  do  this, 
but  shortly  afterwards,  having  money  paid  to  them  which 
ought  to  be  paid  to  Mrs.  Wilhsy  they  themselves  paid  this 
sum,  about  250L,  to  the  account  of  Mrs.  Wilhs  at  Stra- 
hans  bank.  The  solicitor  for  Mrs.  Groom  was,  it  is 
true,  no  party  to  this ;  and  if  I  were  referring  to  what 
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took  place  with  Messrs.  Beaumont  and  Thomson  for  the 
purpose  of  saying  that  their  clients  are  bound  by  their 
acts,  certainly  I  could  not  say  that  Mrs.  Groom  would 
be  affected  by  it.  But  that  is  not  the  purpose  for  which 
I  refer  to  it  I  refer  to  it  to  show  that  Mrs.  Wilks  did 
what  was  proper^  having  regard  to  the  exigency  of  the 
circumstances.  I  do  not  say  she  might  not  have  paid 
the  money  into  Court ;  but  she  was  convinced,  and  that 
sanctioned  by  the  opinion  of  Beaumont  and  Thomson^ 
that  she  had  better  not  pay  it  into  Court ;  therefore  I 
look  at  the  case  thus ;  I  should  hold  differently  if  Mrs. 
Wilks  had  been  ordered  to  pay  the  money  into  Court, 
or  if  she  had  been  under  an  obligation  to  invest  it  and 
had  kept  it  uninvested.  But  it  was  not  so ;  she  was 
authorized  to  carry  the  sale  into  efiect,  and  to  receive 
the  money ;  and  not  only  Beaumont  and  Thomson  knew 
that  she  had  received  the  money,  but  Mrs.  Groom's  soli- 
citor knew  that  the  order  of  the  Court  directed  the  sale 
to  be  carried  out  by  Mrs.  Wilks,  and  that  it  gave  no 
direction  that  the  money  should  be  paid  into  Court 
Now  is  an  executor  or  administrator  acting  under  the 
usual  indemnity  clause  liable,  by  reason  of  the  failure  of 
a  banker,  when  investment  is  improper,  for  depositing  a 
fund  in  the  hands  of  the  banker  ?     I  think  clearly  not 
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Wilks 

p. 
Groom. 


It  appears  to  me  that  in  this  case  the  money  was  pro- 
perly not  brought  into  Court,  and  that  with  the  concur- 
rence of  the  persons  most  interested.  The  bankers 
selected  were  not  Mrs.  Wilhs's  bankers  ;  she  did  not  mix 
the  fiind  with  her  own  funds ;  but  it  was  carried  to  her 
account  as  administratrix,  to  her  credit  independently  of 
any  other  monies.  In  that  sense  it  was  ear-marked ;  not 
in  the  sense  that  the  money  could  be  actually  traced,  but 
in  the  sense  that  it  was  kept  distinct  from  any  money 
belonging  to  any  other  person.     Then  it  has  been  ob- 


098 


CASES    IN    CHANCERY. 


1856. 


jected  that  tbere  "wbb  a  sum  of  tnoney  due  to  mortgagees, 
and  it  is  asked  why  did  not  Mrs.  Wilie  pay  that  money 
out  of  the  sum  in  her  hands^  instead  of  putting  the  estate 
(to  the  expense  of  an  application  to  get  mofiey  out  of 
Court  to  pay  it  The  answer  k,  that  by  the  terms  of  the 
decree  the  mortgagees  -weaee  to  be  paid  out  of  the  ^sale  of 
the  mortgaged  property,  and  she  could  not  ha^e  paiil 
them  out  of  another  fund  without  leave.  She  was  bound 
by  the  terms  of  the  decree ;  and  I  am  of  opinion,  dmt  if 
she  was  not  rendered  liable  by  placing  the  money  in  the 
hands  of  the  bankers,  she  was  not  rendered  liable  by  not 
appl}ring  it  to  the  payment  of  the  mortgagees. 


In  holding  Mrs.  WUks  not  liable,  I  am  not  at  all  re- 
laxing the  rule  as  to  the  conduct  of  trustees,  a  rule  which 
I  should  be  very  sorry  to  disturb.  But  it  appears  to  me 
consistent  with  that  rule  that  when  a  trustee  or  executor 
has  money  in  his  hands,  and  where  he  does  not  im- 
properly  omit  to  invest,  and  does  not  mix  die  money 
with  other  monies,  he  is  not  liable  for  placing  it  for  any 
reasonable  time  in  the  hands  of  a  banker.  In  this  case 
was  not  the  course  taken  reasonable  ?  To  whom  could 
she  moat  properly  refer  in  the  matter  ?  Why  to  Messrs. 
Beaumont  and  TTiamso%  acting  for  the  persons  most 
interested ;  themselves  selected  and  confided  in  by  the 
testator,  and  acting  as  solicitors  for  the  persons  mainly 
interested  in  the  property.  This  is  exactly  what  was 
done.  [His  Honor  then  commented  on  the  evidence 
on  the  question  whether  Mrs.  WiUts  was  under  an  obli- 
gation to  give  notice  before  she  could  draw  out  the 
money,  and  was  of  opinion,  on  the  whole,  that  no  coiv- 
tract  or  agreement  to  that  effect  was  shown  to  exist; 
and  concluded  by  declaring  that  Mrs.  Willu  was  not 
liable,  and  therefore  must  be  allowed  in  discharge  the 
sum  she  had  paid  into  the  bankers.] 
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ASHLING  V.  KNOWLES.  Construction. 

1  HIS  was  a  bill  for  the  administration  of  the  estate  of  Gift  of  per- 

Mrs.  Edwards,  and  for  the  construction  of  her  will,  by  jj^^  remainder 

which  she  gave  her  residuary  personal  estate  upon  trust  to  the  children 

to  convert  and  invest  it,  and  upon  trust  as  to  four-sixths  J?^  tenant  for 

i..i%i         .  -m^         A         r    J        #.i.n  i/.         hfc  nominatim, 

of  It  for  her  sister  Mary  Ann  Judson  for  hfe,  "  and  from  or  such  of  them 

and  after  the  decease  of  my  said  sister  M.  A.  Judson,  »«  should  be 
upon  trust  to  call  in  and  demand  payment  of  the  said  death  of  tenant 
four-sixths  parts  of  my  said  personal  estate,  and  pay  and  for  life.    If 

divide  the  same  between  and  amonjr  my  three  nephews  *"y  ?(  j  .*"? 

^     'f  ^  should  die  m 

John  Henry  Judson,  Arthur  Edward  Judson,  Charles  the  lifetime  of 
Bower  Judson  and  Mary  Ann  Judson,  the  children  of  tenant  for  life, 
my  said  sister  Mary  Ann  Judson,  in  equal  proportions,  ^^^y^  jgg^g  ^^ 
share  and  share  alike,  or  to  such  of  them  as  shall  be  take  the  share 

living  at  the  time  of  the  decease  of  my  said  sister  M.  A.  ^  ^  ?j'^"' 
^  •'  would  have 

Judson,  but  in  case  any  or  either  of  them  shall  die  in  the  been  entitled 

lifetime  of  my  said  sister  M.  A,  Judson  leaving  issue  ^^' 

rf  here  were 
lawfully  begotten,  such  issue  shall  be  entitled  to  the  same  fo„|.  children  of 

share  or  shares  as  its  father  or  mother  if  living  would  the  tenant  for 

have  been  entitled  to."  {jf^^  ^'^Vl- 

died  m  lifetime 

of  tenant  for 

The  facts  as  to  the  state  of  the  family  are  stated  in  life.    Two  died 

the  judgment  in  the  lifetime 

^     ^  of  the  testatrix, 

and  one  of  those 
Mr.  Bagshawe  for  the  PlaintiiBT.  two  lefl  issue. 

None  of  the 

Mr.  Glasse  and  Mr.  Dickenson,  for  tte  Defendant  P^^^"**  *^^' 

issue. 

claiming  beneficially.  Held,  that  the 

children  of  the 
Mr.  Dauney,  for  the  representatives  of  the  tenant  for  deceased  child 

]j^  took  the  whole 

fund. 
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The  following  cases  were  cited :  Smith  v.  Smith  (a) ; 
Lejene  v.  Lejene  (6) ;  Ive  v.  King  (c). 

The  Vice-Chancellor  : 

The  question  here  turns  on  the  construction  of  the  will 
of  Elizabeth  Jbdwards,  and  the  question  is^  whether  the 
children  of  her  nephew  John  Henry  Judson  are  entitled 
to  four-sixths  of  her  residuary  personal  estate.  The  be- 
quest is  in  the  following  terms.  [His  Honor  referred  to 
the  passage  in  p.  593.]  The  circumstances  as  to  the 
deaths  of  the  parties  are  these  :  the  testatrix  died  in  1845; 
Mary  Ann  Judson  the  tenant  for  life  died  in  1855 ;  of 
the  four  children^  three  nephews  and  a  niece,  all  died  in 
the  lifetime  of  their  mother;  as  to  two  of  them  they  died 
in  the  lifetime  of  the  testatrix,  the  other  two  survived 
the  testatrix  and  died  in  the  lifetime  of  their  mother; 
and  of  the  four  children,  none  had  issue  except  John 
Henry  Judson^  one  of  the  two  who  died  in  the  lifetime 
of  the  testatrix. 


The  question  is,  whether  the  children  of  J.  H,  Judson 
are  enfitled  to  one-fourth  of  the  four-sixths,  or  to  any 
other  part,  or  to  tlie  whole.     The  bill  is  filed  by  the  two 
children  of  J,  H.  Judson,  and  they  claim  the  four-sixths. 
The  Defendants  say,  the  Plaintiflfs  are  not  entitled  toan^ 
part,  or  at  any  rate  are  only  entitled  to  one-fourth  of  tK« 
four-sixths.     Now  it  is  quite  clear,  on  the  express  wor  A 
of  the  will,  that  none  of  the  children  o(  M.  A,  Jud^^^ 
could  be  entitled  unless  he  or  she  survived  her.    T^^^ 
three  who  died  other  than  J.  H.  Judson  are  therefc^^^ 
excluded.     If  J.  H.  Judson  had  survived  the  test 
there  is  no  question  but  that,  although  he  had  died  in 
lifetime  of  his  mother,  his  children  would  be  entitled. 


(a)  8  Sim.  S5S.         (6)  2  K.  701.         (c)  16  Beav.  46 
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The  only  question  is,  whether  his  dying  in  the  life- 
time of  the  testatrix  makes  any  difference ;  if  he  had  sur- 
vived the  tenant  for  life,  it  is  clear  he  would  have  been 
entitled;  but  dying  in  the  lifetime  of  the  mother,  his 
children  would  be  entitled. 
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It  appears  to  me,  that,  according  to  the  language  of  the 
will,  it  makes  no  difference.  The  gift  is  to  the  four  chil- 
dren or  such  of  them  as  shall  be  living  at  the  death  of 
the  tenant  for  life ;  but  in  case  any  of  them  shall  die  in 
the  lifetime  of  the  tenant  for  life,  then  &c.  Now  whe- 
ther J.  H.  Judson  survived  the  testatrix  or  not  is  imma- 
terial ;  he  died  in  the  lifetime  of  his  mother.  It  is  clear, 
that  the  issue  of  J.  H.  Judson  are  within  the  express 
terms  of  the  gift,  and  I  think  the  distinction  drawn  by 
the  Master  of  the  Rolls  in  Ives  v.  King  is  sound. 

If  the  gift  had  been  to  the  children  of  M.  A.  Judson 
as  a  class,  then,  according  to  the  view  of  the  Master  of 
the  Rolls,  the  issue  of  any  child  dying  in  the  lifetime  of 
the  testatrix,  would  not  be  entitled.  But  when  the  gift 
is  to  parties  nominatim,  the  dying  in  the  lifetime  of  the 
testatrix  does  not  prevent  the  party  taking. 

I  think  this  case  is  governed  by  the  cases  cited  of 
Lefune  v.  Lejune  and  Ives  v.  King,  and  on  the  au- 
thority of  those  cases,  as  well  as  on  the  terms  of  the  gift 
itself,  I  decide  that  the  Plaintiff  is  entitled  to  the  whole 
of  the  four-sixths. 


VOL*  III. 


u  u 
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fe^r!'  OSBORNE  V.  JULLION. 


A.  entered  into  J  N  this  case  (which  is  reported  ante,  p.  552,  on  qnes- 

with^i^'^that  B  ^*°"^  ^^  pleading  and  practice)  the  demurrer  put  in  to  the 
sliouid  work       bill  now  came  on  to 'be  argued.     It  turned  principally 

his  patent  at       ^  ^he  effect  of  an  agreement  between  the  Plaintiff  and 

A,  s  expense,       tx   n     i  i     i        n         •  /•    i      i  -n 

first,  by  way  of  Defendant,  and  the  allegations  of  the  bill  as  to  the  acts 

exjieriment;  done  in  reference  to  that  agreement  The  agreement, 
satisfied  and  AaX^A  March,  1853,  recited  two  patents  for  inventions  in 
expressed  his      the  manufacture  of  acids ;   which  patents  had  become 

satisfaction  in     ^^^^^  j^^  j^m^j^   ^nd  it  then  proceeded  thus:— "And 

writing,  then  * 

the  patent  was    whereas  the  said  James  Thomas  Jullion  and  John  Pos^ 

to  be  worked  Gny^T-^  Osborne  haye  mutually  agreed  with  each  other  for 
payment  to  8,     ^^^  transfer  to  the  said  John  Posford  Osborne  of  the 

B.  undertaking  said  several  inventions  and  letters-patent  and  all  future 

evote  his  ^j^nefit  thereof,  and  of  any  other  letters-patent  which  may 
there  were  pro-  be  obtained  ibr  the  said  inventions  and  for  the  working 
visions  for  ter-  ^^^  management  thereof  by  the  said  James  Thomas 
agreement  in  Jullion,  upon  the  terms  hereinafter  mentioned :  Now  it 
case  the  profit    is  hereby  agreed  by  and  between  the  said  James  Thomas 

ture  fell  belcw"  ^^^^^  ^^^  John  Posford  Osborne,  each  for  himself  and 
a  certain  sum.     his  executors,  administrators  and  assigns,  that  the  said 

The  bill  made    James  Thomas  Jullion  shall  within  a  reasonable  time 

a  case  that  ex-    «  ,       ,  ^   ,  .  ,  - 

periments  had     "^™  ^be  date  of  this  agreement,  by  way  of  expenmeni 

been  made ; 

that  the  Defendant  represented  the  invention  would  answer,  and  led 
the  Plaintiff  into  expense;  but  it  did  not  allege  that  the  Plaintiff  was 
satisfied  or  had  expressed  his  satisfaction  in  writing,  nor  did  it  dis- 
tinctly allege  any  fraudulent  misrepresentation  by  Defendant — it 
prayed  a  dissolution  of  the  joint  concern,  and  a  lien  on  the  patents 
for  the  money  expended  by  A,  Held,  on  demurrer,  that  there  was 
no  partnership ;  that  the  agreement  was  merely  for  an  experiment 
until  A*  should  have  expressed  his  satisfaction  in  writing ;  and  a 
demurrer  to  the  bill  was  allowed. 
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and  trial,  work  the  said  intention  and  process,  and 
diereby  manufacture,  at  the  cost  of  tlie  said  John  Pus- 
ford  Osborne^  not  less  than  two  Urns  of  the  said  article 
called  oxalic  add,  in  order  that  the  exact  cost  of  the 
Hianufiieture  by  the  said  invention  and  process  may  be 
correctly  ascertained  to  the  satisfaction  in  all  particulars 
0f  the  said  John  Posford  Osborne,  and  that  such  quan- 
tity of  the  said  article  to  be  so  manufactured  under  this 
proTision  shall  be  equal  in  point  of  quality  to  any  other 
ef  the  said  article  that  has  been,  is  or  can  be  manu- 
fiictured  in  the  United  Kingdom,  and  that  if  upon  the 
result  of  such  experimental  trial  of  the  said  working  of 
tfie  said  invention  and  process  it  shall  appear  to  the  satis^ 
faction  of  the  said  John  Posford  Osborne  (such  satis* 
faction  being  testified  by  writing  under  his  hand)  that  the 
said  article  can  by  the  use  and  working  of  the  said  in- 
vention and  process  be  manufactured  so  as  to  yield  a  net 
profit  of  not  less  than  three  halfpence  per  pound  avoir- 
dupois, then  all  the  following  provisions,  clauses  and  stipu- 
lations shall  come  into  operation,  otherwise  they  shall  not, 
Mr  shall  any  or  either  of  theni,  take  effect ;  that  the  said 
John  Posford  Osborne  shall  pay  to  the  said  James  Thomas 
Jullion  the  sum  of  21,  weekly  and  every  week  from  the 
date  of  this  agreement  as  and  for  compensation  for  the 
loss  which  the  said  James  Thomas  Jullion  has  sustained 
in  time  and  money  in  negociating  this  agreement  and 
incident  thereto  to  the  day  when  the  said  James  Thomas 
Jullion  shall  be  employed  by  the  said  John  Posford 
Osborne,  and  from  such  last-mentioned  period  and  during 
Ihe  continuance  of  this  agreement  the  said  James  Thomas 
Jullion  shall  be  paid  weekly  and  every  week  by  the  said 
John  Posford  Osborne  the  sum  of  51.  in  addition  to  the 
l^emiums  on  sales  hereinafter  mentioned;  that  he  the 
said  James  Thomas  Jullion  shall  and  will,  within  fourteen 
days  from  the  date  of  such  written  satisfaction  of  the  said 

vv  2 
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John  Posford  Osborne  with  such  experimaital  trial  as 
aforesaid^  by  good  and  sufficient  assignment  or  assign- 
ments for  that  purpose  to  be  prepared  by  and  at  the  ex- 
pense of  the  said  John  Posford  Osborne^  grant  and  as- 
sign and  transfer  unto  the  said  John  Posford  Osborne^ 
his  executors^  administrators  and  assigns^  all  those  the 
inventions  and  letters-patent  hereinbefore  referred  to  and 
the  privilege  by  such  letters-patent  granted,  and  also  all 
future  and  other  letters-patent  or  privileges  either  at  home 
or  abroad,  or  extension  of  the  said  letters-patent  or  of 
the  privileges  thereby  granted  for  and  in  respect  of  the 
said  inventions  and  privileges  by  the  said  several  letters- 
patent  granted  and  assured,  and  all  rights,  powers,  au- 
thorities, &c.,  and  all  the  right,  title,  &c.,  unto  the  said 
John  Posford  Osborne,  his  executors,  &c.,  thenceforth 
for  all  the  residue  of  the  said  term  of  fourteen  years  and 
for  all  other  the  term  or  terms  of  years,  &a,  as  fully  and 
beneficially,  &c.,  but  subject  nevertheless  to  the  proviso 
for  re-assignment  thereof,  and  also  subject  to  the  several 
stipulations  hereinafter  mentioned  (that  is  to  say),  that 
he  the  said  John  Posford  Osborne  shall  work  the  said 
invention  and  manufacture  the  article  called  oxalic  acid 
on  the  terms  and  conditions  and  subject  to  the  provisions 
and  conditions  also  hereinafter  mentioned,  which  are: 
thai  the  said  James  Thomas  Jullion  shall  be  retained  by 
the  said  John  Posford  Osborne  in  and  for  the  purpose 
of  working  the  said  patents  and  inventions,  and  of  super- 
intending and  managing  the  manufacture  of  the  said  ar- 
ticle called  oxalic  acid,  at  a  salary  of  250iL  a  year,  to  be 
paid  by  the  said  John  Posford  Osborne,  his  executors, 
administrators  or  assigns^  and  that  in  addition  to  the  said 
annual  salary  of  250/.  the  said  James  Thomas  JuUion 
shall  also  be  paid  a  per  centage  of  101  per  centum  upon 
the  net  amount  of  the  sales  of  the  article  to  be  manu- 
&ctured  by  the  said  John  Posford  Osborne  according  to 
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the  said  inventions  and  processes  under,  such  superin- 
tendence and  management  of  the  said  James  Thomas 
JuUion,  and  so  long  as  the  said  John  Posford  Osborne 
shall  continue  the  manufacture  thereof;  that  the  said 
John  Posford  Osborne  shall  be  bound  to  manufacture 
weekly  and  every  week  a  quantity  of  the  said  article 
called  oxalic  acid  not  less  than  two  tons,  provided 
always,  that  such  said  article  can  be  manufactured  so  as 
to  yield  (after  payment  of  all  expenses  of  working  the 
process,  salaries  and  all  necessary  clerks,  &c.,  and  all 
expenses  of  fuel,  labour,  &c.,  rent,  &c.,  and  all  other  ex- 
penses of  every  kind  incident  to  the  manufacture  and 
production  of  the  said  article),  a  net  profit  of  not  less  than 
three  halfpence  per  pound,  the  sum  of  four  pence  half- 
penny having  been  fixed  between  the  parties  as  the  maxi- 
mum cost  of  the  manufacture  of  a  pound  avoirdupois  of 
the  said  article  upon  the  estimate  of  the  prices  of  the  fol- 
lowing articles  used  in  such  manufacture  hereinafter 
named,  namely,  rice  9/.  per  ton  and  nitrate  of  soda  14/. 
per  ton  in  the  London  market  It  is,  therefore,  fiirther 
agreed  between  the  parties  that  if  either  of  the  said  two 
last-mentioned  articles  shall  at  any  time  so  rise  in  value 
in  London  as  to  raise  the  cost  of  the  manufacture  of  the 
said  article  the  smallest  fraction  beyond  6d,  per  pound 
avoirdupois,  the  said  John  Posford  Osborne  shall  be 
at  full  liberty  immediately  to  discontinue  such  manu- 
fa^ture,  unless  the  price  to  be  realized  by  the  sale  thereof 
shall  rise  in  proportion,  so  as  to  yield  a  profit  of  not  less 
than  three  halfpence  per  pound,  and  therefrom  all  thepro- 
visions  of  this  agreement  then  capable  of  being  carried 
into  effect  shall  be  at  an  end,  the  stipulations  hereinbe- 
fore contained  binding  the  said  John  Posford  Osborne 
to  work  the  said  invention  and  process  upon  the  terms 
hereinbefore  mentioned,  and  to  engage  the  said  James 
Thomas  Jnllian  in  the  sujierintendence  and  manufacture 
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thereof  having  been  made  and  entered  into  upon  the  le^ 
presentation  by  the  said  James  Thomas  JuUion  that  the 
said  article  called  oxalic  acid,^  when  so  manu&ctured  as 
aforesaid,  can  be  sold  in  the  quantity  of  not  les^  tjuui  two 
tons  weekly,  and  at  a  price  of  seven  pence  per  pouod  avoir- 
dupois. It  is,  therefore,  further  agreed  between  the  par-» 
ties  hereto^  that  if  at  any  time  after  such  manu&ctuxe  of 
the  article,  under  the  said  invention  and  process,  may 
have  been  commenced  by  the  said  John  Porford  OsbarM 
under  the  provisions  of  this  agreement  it  shaU  ha{q)en 
that  the  said  article  called  oxalic  acid  will  not  fetch  tha 
before-mentioned  price  of  seven  pence  per  pound  avoir- 
dupois, or  such  less  sum  as  will  yield  a  profit  of  not 
less  than  three  halfpence  per  pound  avoirdupois,,  or  if 
the  said  John  Posford  Osborne  ciutmot  procure  a  sale 
averaging  (for  the  period  of  six  months  next  preceding) 
at  least  two  tons  of  the  said  article  weekly,  and  every 
week  during  such  said  period  of  six  months,  that  then 
and  in  either  of  such  cases  the  said  John  Posford  Os^ 
borne  shall  be  at  full  liberty  immediately  thereupon  to 
discontinue  such  manufacture,  and  thereupon  this  agree- 
ment shall  be  at  an  end.  The  said  John  Posford 
Osborne  shall  not  grant  any  licence  or  licences  for 
working  the  said  patents  or  either  of  them,  or  any  part 
or  parts  thereof,  or  any  extension  of  or  improvement  to 
the  same  or  either  of  them,  without  the  consent  in 
writing  of  the  said  James  Thomas  JulJion  first  had  and 
obtained.  [Then  followed  a  stipulation  immateciaL] 
The  said  James  Thomas  JuUion  shall  at  all  times 
during  the  continuance  of  the  arrangement  between  him 
and  the  said  John  Potford  Osborne,  under  thia  agree- 
ment, or  the  deed  or  deeds  to  be  executed  in  pursuance 
thereof,  devote  so  much,  of  his  tnaa^  and  attention  to  the 
said  inventions  and  processes,-  and  the  mauu6ctiipe>  of 
Uie  said  article  under  the  terms  of  thia  a^greewent^  and 
also  to  the  improvement  of  the  manufiu^ture  thereof,  aa 
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skall  be  requisite  to  insure  (as  fer  as  the  same  can  be 
uisured)  the  successful  and  profitable  manufacture  of 
the  said  article,  and  shall  not  at  any  time  during  the 
continuance  of  the  manufacture  of  the  said  article  under 
this  agreement  be  directly  or  indirectly  engaged  or  em- 
ployed in  the  manufacture  of  the  said  article,  except 
with  and  for  the  said  John  Posford  Osborne  under 
the  provisions  of  this  agreement,  nor  in  any  other 
business  whatsoever,  and  shall  duly  keep  all  the  secrets 
relating  to  the  business  and  the  said  manufacture  in- 
volved therein;  that  the  said  James  Thomas  Jullion 
shall  be  bound  to  teach  and  instruct  either  of  the 
sons  of  the  said  John  Posford  Odwrne,  and  in  de- 
fault of  them  then  any  such  other  respectable  person 
aa  the  said  John  Posford  Osborne  may  direct  for  that  pur- 
pose in  the  said  inventions  and  processes,  and  the  art  of 
manu&cturing  the  article  according  thereto  (or  to  any 
subsequent  improvement  thereof  that  may  be  made  or 
discovered  by  the  said  James  Thomas  Jullion)  in  such 
manufacture  during  the  time  that  the  same  shall  be 
carried  on  by  the  said  John  Posford  Osborne  under 
tkiB  arrangement  or  the  arrangement  hereby  made; 
that  proper  accounts  shall  be  kept  by  the  said  John 
Posford  Osborne,  his  executors,  administrators  and 
assigns,  and  true  and  perfect  entries  be  made  therein 
of  all  matters  and  things  connected  \tith  the  said  manu- 
facture and  this  agreement,  so  as  to  show  the  receipts, 
payments,  purchases,  sales,  profits  and  other  matters 
and  things  connected  with  the  said  manufacture  or 
inanu£Eu;tures  and  this  agreement;  and  that  the  said 
James  Thomas  Julliony  his  executors  or  administrators, 
shall  at  all  times  have  full  and  free  access  to  the  said 
accounts  and  each  of  them,  to  inspect,  examine,  copy 
out  and  make  abstracts  therefrom,  and  for  the  purposes 
aibresaidto  enter,  Sce:^:  provided  always^  that  if  at  any 
time  aflm  the  eommenotioMt  of^  the  saidr  i&a»i^tU»^ 
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under  this  agreement  or  any  assignments  or  deeds  to  be 
executed  in  pursuance  of  the  provisions  thereof  the  sidd 
John  Posford  Osborne,  his  executors,  administrators  and 
assigns,  shall,  under  any  of  the  terms  or  provisions  con- 
tained in  this  agreement  or  in  such  said  deeds  or  as- 
signments, discontinue  and  give  up  the  manu&cture  of 
the  said  article,  that  thereupon  the  said  John  Posford 
Osborne,  his  executors,  administrators  and  assigns,  shall 
at  his  and  their  expense  be  bound  to  reassign  the 
said  several  patents,  and  all  the  benefit  and  advantage 
thereof,  and  deliver  the  said  letters-patent  to  the  said 
James  Thomas  Jullion^  his  executors,  administrators 
and  assigns,  or  such  other  person  or  persons  as  he  or 
they  may  direct  or  appoint,  and  release  him  and  them 
from  all  the  covenants  and  agreements  herein  contained. 
That  all  proper  deeds  and  assignments  necessary  for 
carrying  out  the  terms  and  provisions  of  this  agreement, 
and  the  arrangements  hereby  stipulated  for,  shall  be 
forthwith  prepared  by  and  at  the  expense  of  the  said 
John  Posford  Osborne,  and  shall  be  executed  between 
the  parties,  and  such  deeds  and  assignments  shall  contain 
not  only  the  clauses,  covenants,  conditions  and  agreements 
in  these  presents  contained,  but  also  all  such  other 
clauses,  covenants,  conditions  and  agreements  as  may  be 
necessary  for  giving  full  effect  to  the  arrangements 
hereby  expressed  to  be  contemplated  between  the  par- 
ties.    [Then  followed  another  immaterial  clause.] 


The  material  allegations  of  the  bill  were  as  follows : — 

"  The  said  Defendant  after  the  execution  of  the  said 
agreement  did,  by  way  of  experiment  and  trial,  work  the 
said  invention  and  process  in  the  said  agreement  men- 
tioned at  the  Plaintiff's  cost,  pursuant  to  the  said  agree- 
ment, and  thereby  manufactured  two  tons  of  the  article 
called  oxalic  acid  in  the  said  agreement,  and  hereinbefore 
mentioned ;  and  the  said  Defendant  alleged  and  repre- 
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sented  to  the  Plaintiff  that  the  article  so  manufactured 
by  him  was  of  such  quality  as  in  the  said  articles  of 
agreement  in  that  behalf  expressed,  and  that  the  result 
of  such  experiment  and  trial  was  and  proved  that  the 
said  article  could,  according  to  the  terms  of  the  said 
agreement,  be  and  by  the  ttse  and  working  of  the  said 
invention  and  process  manufactured  so  as  to  yield  such 
quantity  per  week,  and  a  net  profit  of  such  amount  as  in 
the  said  agreement  in  that  behalf  respectively  expressed. 
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"  The  Plaintiff,  relying  upon  the  result  so  alleged  by 
the  said  Defendant  of  the  said  experiment  and  trial, 
thereupon  proceeded  to  and  did,  under  the  superin- 
tendence and  agency  of  the  said  Defendant,  erect  and 
furnish  buildings,  plant  and  machinery,  including  a  steam 
engine  and  boiler,  and  other  apparatus  and  appliances 
for  the  manufacture  of  the  said  invention  and  process, 
under  and  according  to  the  terms  of  the  said  agreement, 
at  and  upon  certain  freehold  property  of  and  belonging 
to  the  Plaintiff  situate  at  Crocklefard  in  the  parish  of 
Scant  Botolph  in  Colchester  aforesaid,  and  he  laid  out 
and  expended  a  large  and  considerable  sum  of  money  in 
and  about  the  same,  and  was  and  always  has  beefi  ready 
and  willing  to  furnish  and  supply  all  other  necessaries 
for  carrying  on  the  manufacture  and  trade  in  the  said 
agreement  mentioned,  and  thereby  stipulated  to  be  carried 
on  and  conducted  in  the  manner  and  upon  the  terms 
therein  mentioned. 


"  The  Plaintiff,  by  himself  and  his  agents,  has  from 
time  to  time  urged  and  pressed  upon  the  said  Defendant 
to  conduct  and  carry  on,  if  he  could,  the  said  manu- 
&cture  under  the  said  agreement,  so  as  to  produce  such 
quantity  per  week  of  the  article  and  such  profit  or  return 
as  expressed  and  stipulated  for  in  and  by  the  said  agree- 
ment, but  the  said  Defendant  has  firom  time  to  time 
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^  fessed,  as  the  fact  is,  that  he  is  not  able  to  manufiicture 

i;.  the  said  article  so  as  to  produce  such  weekly  quantity, 

JuLuoK*       or  such  profit  or  return  for  the  same,  as  so  expressed  and 

stipulated  for  by  the  said  agreement" 

It  then  alleged  that  the  Defendant  had  left  the  place 
of  business  since  February,  1856^  and  nerer  since  paid 
any  attention  to  it ;  and  then  the  %th  paragra|di  allied 
as  follows: — 

**  The  Plaintiff  shows  that,  under  the  circumstances 
aforesaid  and  by  reason  o(  the  said  Defendants  said 
neglect  and  de&ult,  it  has  become  and  is  now  altogether 
impossible  to  carry  on  the  said  manufacture  under  the 
said  agreement,  or  to  carry  into  execution  the  said  agree- 
ment with  any  prospect  of  success,  or  except  by  great 
and  ruinous  loss  and  expense  to  the  PlaintiiF;  and  the 
Plaintiff  submits  and  insists  that  such  concern  ought, 
under  the  circumstances  aforesaid,  to  be  now  dissolved 
and  determined  by  this  honorable  Court,  and  the  said 
patents  and  the  other  property  of  and  belonging  to  the 
said  concern  be  respectively  ordered  to  be  sold,  and  the 
proceeds  thereof  be  decreed  to  be  applied  for  the  Plains 
tiff*s  benefit  and  otherwise  in  manner  hereinafter  prayed, 
and  that  in  the  meantime  the  said  Defendants  and  his 
agents  ought  to  be  restrained  by  the  order  and  injunction 
of  this  honorable  Court  in  the  manner  also  hereinafter 
prayed." 

The  bill  prayed  that  the  jcint  concern  might  be  dis- 
solved, and  accounts  taken,  and  the  amount  found  due 
paid  to  the  Plaintiff;  and  it  j^ayed  a  lien  on  the  patents 
for  the  amount  found  due  to  him.  The  biU  also  prayed 
an  injunction.;  but  notihing  turned  an  thai  in  tbeargu^ 
ments.  or  judgment 


CASES    IN    CHANCERY. 

Mr.  Freetiaffy  for  the  demurrer. 

This  is  called  a  joint  concern,  and  the  endeavour  is  to 
represent  it  as  a  partnership.  It  was  no  partnership  at 
all ;  that  is  not  the  agreement ;  and  by  the  agreement  the 
Plaintiff  can  stop  the  concern  without  coming  here  at  all. 
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The  relief  he  prays  is  impossible ;  there  is  no  concern 
to  dissolve.  The  manufacture  cannot  be  carried  on  ac- 
cording to  the  allegations  of  the  Plaintiff  in  the  26th 
paragraph  of  the  bill.  The  allegation  is  that  it  is  im- 
possible. How  then  can  the  Defendant  be  called  upon 
to  compensate  the  Plaintiff  for  not  doing  that  which  the 
Plaintiff  says  the  Defendant  cannot  do  ?  the  performance 
of  the  agreement  is  according  to  the  Plaintiff's  own 
statement  impossible.  But  then  in  argument  he  attri* 
butes  that  to  the  misrepresentation  of  the  Defendant; 
but  no  fraudulent  representation  is  alleged.  The  De- 
fendant represented  the  manufacture  as  likely  to  succeed ; 
no  doubt  he  thought  it  would.  There  was  no  fraud  in 
that.  Whether  it  would  or  not  was  a  matter  of  which 
the  Plaintiff  had  as  good  means  of  judging  as  the 
Defimdant:  Attwood  y.  Small  (a). 


The  Plaintiff  asks  an  account  and  a  lien ;  but  that 
is  directly  contrary  to  the  agreement. 

Mr*  Rogers. 

The  bill  proceeds  on  the  well-established  principle, 
that  if  an  agreement  is  entered  into  to  carry  on  a  business 
in  a  given  manner,  and  by  the  misconduct  of  one  of  the 
parties  it  cannot  be  carried  on,  this  Court  will  dissolve 
it,  and  give  the  party  who  has  lost  by  the  miscouduct  of 
the  other  a  lien  on  the  joint  property :  Wythes  v.  Lee  {by 

U^i  CI.  &   Fin.  H.  of  L.      sition  in  the  margiaal  note. 
Gas.  6  ;  see  thiBi  Sid  propo-         (6)  3  Drew.  dStd. 
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As  in  that  case,  so  here  there  is  misrepresentation.  That 
is  an  equitable  wrong ;  and  if  on  the  bill  there  is  anything 
to  show  an  equitable  wrong,  a  demurrer  will  not  lie. 

Mr.  Freeling^  in  reply. 


The  Vice-Chancellor  : 

The  question  in  this  case  is,  whether  taking  all  the 
statements  in  this  bill  together,  they  entitle  the  Plaintiff 
to  come  into  equity.  It  is  not  whether  the  Defendant 
has  behaved  well  or  ill,  whether  the  Plaintiff  has  any 
remedy  elsewhere,  but  whether  he  can  come  into  this 
Court;  and  that  question  turns  on  the  circumstances 
stated  in  the  bill :  from  those  it  appears  that  in  1853  the 
Defendant  was  the  owner  of  two  patents,  and  he  entered 
into  negociations  with  the  Plaintiff,  the  Plaintiff  being 
desirous  of  availing  himself  of  those  patents  on  certain 
terms,  but  that  depending  on  whether  the  patents  were 
capable  of  being  worked.  Their  purpose  was  prin- 
cipally the  manufacture  of  oxalic  acid. 

The  negociation  led  to  an  agreement  in  writing  which 
is  rather  long  and  singular.  [His  Honor  read  the  ma- 
terial parts  of  the  agreement  before  set  out]  The  form  is 
rather  singular ;  it  begins  by  proposing  an  experiment  to 
be  carried  on  at  the  cost  of  the  Plaintifi)  that  he  may 
judge  for  himself  whether  it  is  possible  to  manu&cture 
under  the  patent  as  good  an  article  as  could  be  manu- 
factured under  the  ordinary  processes,  and  it  was  only 
on  that  being  ascertained,  and  the  Plaintiff  expressing 
his  satisfaction  in  writing,  that  the  subsequent  clauses 
are  to  come  into  operation ;  until  then  there  was  no 
agreement 

Then  the  agreement  specifies  what  are  the  articles 
that  are  to  come  into  operation.     [His  Honor  vefenred 


CASES    IN    CHANCERY, 


607 


to  the  clauses  in  p.  597,  et  seq."]  None  of  these  is  to  take 
eflfect  until  the  PlaintiiF  has  expressed  in  writing  his 
satisfaction.  The  arrangement  was  that  if  the  agreement 
came  into  operation,  the  Plaintiff  was  to  work  the  patent 
for  his  own  benefit,  and  to  employ  the  Defendant  as  his 
servant  and  agent  at  a  salary ;  and  as  long  as  the  Plain- 
tiff chose  to  pay  the  Defendant  his  salary,  then  it  was 
obligatory  on  the  Plaintiff  to  go  on ;  there  is  no  obliga- 
tion on  the  Defendant;  he  cannot  undertake  an]rthing; 
the  Plaintiff  undertakes  that  he  will  manufacture.  Then 
there  is  a  proviso  as  to  the  profits  of  the  working.  That 
is  a  stipulation  to  put  an  end  to  the  agreement  if  the 
profits  shall  fell  below  a  certain  point ;  but  it  does  not 
constitute  partnership,  nor  anything  approaching  a  part- 
nership. In  every  way  the  Plaintiff  is  guarding  himself 
against  manu&cturing  unless  under  specified  circum- 
stances. Then  follows  the  agreement  of  the  Defendant 
to  devote  his  time  and  attention,  &c.  That  is  the  only 
stipulation  on  the  part  of  the  Defendant  Now  taking  this 
agreeinent,  the  effect  of  it  is  this,  that  an  experiment  is 
to  be  tried ;  and  whether  any  ulterior  agreement  is  to 
exist  at  all  is  to  depend  on  the  result  of  that  experiment, 
and  the  Plaintiff  expressing  his  satisfaction  in  writing. 
Now  what  does  the  bill  allege?  It  states  that  the 
Defendant  made  experiments,  and  made  representations 
of  the  goodness  of  the  article  manufactured.  It  does 
not  say  that  the  Plaintiff  objected ;  but  he  had  these 
experiments  carried  on  that  he  might  form  his  own 
judgment,  and  he  does  not  say  whether  the  experiment 
was  satisfiu;tory  or  not  [His  Honor  referred  to  the 
paragraphs  set  out  in  pp.  602  and  603.]  Now  I  can- 
not infer  from  these  statements  that  the  Plaintiff  was 
satisfied  with  the  experiments,  because  he  does  not 
state  that  he  has  expressed  his  satisfaction  in  writing. 
It  appears  that  all  this  took  place  so  &r  back  as  March, 
1853.     We  are  now  in  1856,  and  during  all  that  time 
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he  has  never  up  to  this  hour  teked  for  an  assignment 
of  the  patent  On  the  other  hand,  I  cannot  assune  Aat 
the  Plaintiff  was  dissatisfied.  I  must  from  die  state- 
ments assume  that  he  was  not  sufficiently  satisfied  to 
insist  on  having  the  agreement  binding;  but  that  he 
was  willing  the  thing  should  go  on  as  an  experiment^ 
and  that  he  would  in  the  meantime  pay  Jullum  as  his 
servant:  that  appears  to  me  the  effect  of  the  repre- 
sentations. 


But  if  the  Plaintiff  had  expressed  his  satisfaction, 
and  the  agreement  had  been  carried  out,  the  patent 
would  then  bdong  to  the  Plaintiff,  the  Plaintiff  would 
then  be  boimd  to  go  on  manufacturing  till  the  price  was 
such  as  to  bring  the  profits  below  a  certain  point,  and 
then  he  was  bound  to  reassign ;  and  what  equity  would 
he  then  have  to  be  reimbursed  any  expenses  he  had 
been  put  to  ? 


Now  as  to  the  alleged  representations  of  the  Defend- 
ant. No  doubt  I  must  assume  he  did  make  them.  But 
to  what  do  they  amount  ?  only  to  this :  ''  we  are  not  yet 
manufacturing  satisfactorily,  but  we  shall  do  so;**  and 
upon  that  the  Plaintiff  proceeds.  It  amounts  to  no 
more  than  this,  that  the  Plaintiff  and  Defendant  were 
both  sanguine  as  to  the  results;  but  that  gives  the 
Plaintiff  no  right  of  lien.  In  the  fourteenth  paragraph 
the  Plaintiff  states  that  he  has  from  time  to  time  uiged 
and  pressed  on  the  Defendant,  and — [His  Honor  read 
the  paragraph,  p.  603.]  Now  the  effect  of  that  statement 
amounts  to  this,  that  the  Plaintiff  chose,  without  insisting 
on  the  contingent  agreement  being  made  binding,  to  go 
on  and  see  whether  the  thing  would  answer. 

As  he  represents  it,  he  has  spent  nearly  9fiOM.  and 
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realised  only  3,600/.,  so  that  he  has  lost  about  5,400/. 
But  is  this  Court  to  order  the  Defendant  to  pay  him 
that  loss  ?  Can  he  say  I  have  a  lien  upon  the  patent 
for  it?  It  appears  to  me  that  there  is  no  ground  for 
that  contention.  At  first  sight  it  did  appear  that  there 
was  a  question,  whether  he  had  not  a  right  of  lien,  and 
unless  he  had  a  right  of  lien,  he  has  no  equity  whatever. 
But  being  of  opinion  that  he  has  no  right  of  Uen,  I 
think  he  has  no  remedy  in  this  Court 
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[His  Honor  then  referred  to  the  argument  that  there 
was  a  partnership,  and  was  of  opinion  that  the  bill  did 
not  show  a  semblance  of  partnership]. 

The  demurrer  was  therefore  allowed. 


Mr.  Rogers  asked  for  leave  to  amend,  and  said  when 
there  was  a  demurrer,  and  the  demurrer  allowed,  it  was 
the  practice  to  give  leave  to  amend  as  of  course.  But 
the  Court  said  that  was  not  so,  and  refused  leave  to 
amend. 
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1856: 
27th  May. 

Domicile, 


ATTORNEY- GENERAL  v.  FITZGERALD. 


X  HIS  was  a  petition  by  the  governors  of  Leamy'i 
Free  School  at  Limerick, 


William  Leamy,  the  testator  in  the  cause,  had  be- 


An  Irishman 

w^nt  to  IndiOf 

and  was  there 

resident  in 

business  for 

at  least  ten 

years.  He  then  queathed  a  large  fund  for  the  education  of  the  poor  in  and 

came  to  Eng-     about  the  city  of  Limerick,  which  fund  became,  under 
J?    '  ^°     .         proceedings  in  the  suit,  ultimately  payable  to  the  go- 
years,  having     vemors  of  the  above-named  school, 
taken  a  house 
on  lease  and 
furnished  it. 
Being  in  bad 
health,  he  sold 
his  lease  and 
furniture,  and 
went  to  Ma- 
deirOf  leaving 
his  books  and 
trunks  in  the 
care  of  a  person 


The  question  raised  by  the  petition  was,  whether  it 
should  be  paid  to  them  free  of  or  liable  to  legacy  duty; 
and  that  turned  on  the  question  whether  the  testator  had 
at  the  time  of  his  death  an  English  domicile,  or  whether 
he  had  an  Anglo-Indian,  Irish,  or  any  domicile,  other  than 
an  English  one  ?  If  he  had  an  English  domicile,  it  was 
admitted  the  legacy  duty  would  attach  ;  contra,  if  he  had 
liv'inff  in  ^on-"  ^  foreign  or  an  Irish  domicile  ;  as  to  the  latter  by  virtue 

don.    He  lived   of  the  56  Geo.  3,  c.  56,  and  5  &  6  Vict  c.  82. 

at  Madeira 

two  years, 

and  there  made       ^^^  testator  was  born  in  Ireland  in  1750,  and  lived 

his  will,  and        there  till  about  the  age  of  19;  at  a  subsequent  period  he 

Zu^n  and  died    ^^^^  ^^  India  and  there  entered  into  trade,  and  remained 

He  had  pro-  there  in  trade  till  1802,  when  he  returned  to  England. 

perty  m  India ;    jj^  ^^^  ^^^j^  ^  \e^Be  of  a  house  in  London,  and  resided  in 
some  Irish 

Stock ;  some 

India  Stock,  and  some  English  Stock  ;  and  he  banked  in  London,  He 
was  proved  to  have  expressed  himself  as  intending  ultimately  to  re- 
side m  Ireland, 

Held,  that  he  abandoned  his  Indian  domicile,  and  acquired  an 
English  domicile ;  and  that  he  never  changed  the  latter,  either  for 
In£a,  or  Madeira  or  Ireland, 
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it  for  nine  years,  viz.  till  1811.  In  that  year,  being  in  bad 
health,  he  sold  the  lease  of  his  house  and  his  furniture, 
and  went  to  CliftoUy  where  he  resided  for  a  short  time. 
Then,  still  being  in  bad  health,  he  determined  to  go,  and 
went,  to  Madeira^  and  he  lived  there  two  years,  and  there 
made  his  will  in  1814.  Before  he  went  there,  he  told 
his  brother,  that  if  he  should  ever  return  he  should  take 
up  his  residence  in  Limerick,  He  afterwards,  still  for 
his  health,  went  to  Lisbon^  and  there  died  in  1815. 


1856. 

Attorney- 
General 

Fitzgerald. 


Grreat  part  of  his  property  remained  in  India  ;  part  of 
it  was  invested  in  Irish  securities,  and  part  in  Indian 
bonds,  and  part  of  it,  at  the  time  of  his  death,  was  in 
English  stock,  purchased  for  him  by  his  bankers  in  their 
names.  He  banked  while  in  England,  from  1807,  with 
Messrs.  Coutts,  and  kept  an  account  with  them  till  his 
death.  He  corresponded  while  abroad  with  a  friend 
resident  in  Ireland,  whom  he  appointed  one  of  his  ex- 
ecutors ;  and  his  letters  showed  great  attachment  to  his 
native  country,  but  no  positive  expression  of  intention 
to  settle  there.  The  remainder  of  the  material  facts 
appears  in  the  judgment. 

Mr.  Glasse  and  Mr.  Bevir,  for  the  Petitioners. 

First,  it  is  not  clear  that  Mr.  Leamy  ever  abandoned 
his  Anglo-Indian  domicile.  His  property  remained  in 
India;  his  affairs  there  were  unsettled;  and  there  is 
nothing  to  show  that  his  residence  in  England  was  in- 
tended to  be  permanent ;  there  is  nothing  but  the  bare 
&ct  of  residence ;  and  the  mere  purchase  of  a  house  is  not 
sufficient  to  outweigh  the  other  circumstances  of  the  case. 
That  circumstance  is  found  in  De  Bonneval  v.  De  Bon- 
neval{a),  in  Munroy,  Munro{b),  and  Whicker  v.  Hunie{c), 

(a)  1  Curt.  856.  (6)  7  CI.  &  Fin.  842. 

(c)  13  Beav,  366. 
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and  was  not  treated  in  those  cases  as  conclusive.  The 
other  side  must  show  that  he  abandoned  India,  animo 
et  facto,  and  adopted  England  in  the  same  manner. 
Now  there  is  no  evidence  to  show  that ;  on  the  contrary, 
the /actum  of  abandoning  Ikgland  is  as  well  made  out 
as  the  factum  of  abandoning  India  ;  and  as  to  the  animus, 
there  is  none  shown  as  to  either  of  these  domiciles ;  the 
only  animus  shown  is  that  of  selecting  Ireland.  And  in 
such  a  state  of  uncertainty  the  Court  leans  to  resumption 
of  the  native  domicile :  La  Virgine  (a).  Supposing, 
however,  he  had  lost  his  Indian  domicile,  what  is  there 
to  show  an  English  domicile  ?  He  abandoned  England, 
and  went  from  place  to  place  in  search  of  health ;  and 
his  letters  and  his  expressions  to  his  brother  show  an 
intention  actually  to  settle  in  Ireland. 


.Either  then  he  had  an  Indian  domicile,  or  he  was 
after  his  return  from  that  country  in  transitu  for  an  Irish 
domicile.  [They  cited  Munro  v.  Douglas  (6),  Brown  v. 
Smith  (c) ;  Munro  v.  Munro  {d),  and  Forbes  v.  Forbes  (e).] 

Mr.  Hanson  (in  the  absence  of  the  Solicitor- GenercU), 
for  the  Crown. 

It  is  clear  the  testator  did  lose  his  Indian  domicile. 
He  left  India,  and  took  a  lease  of  a  house  in  England, 
and  lived  there  for  nine  years.  There  is  no  expression 
whatever  of  intention  to  return ;  and,  in  the  absence  of 
such  expression,  so  long  a  residence  is  evidence  of  do- 
micile. 


Then  did  he  lose  that  second  domicile?    He  went  to 
Madeira  and  to  Lisbon  confessedly  for  his  health.    That 

(a)  5  Rob.  99.  (d)  7  CI.  &  Fin.  842. 

(6)  5  Mad.  379.  (e)  1  Kay,  341. 

(c)  15  Beav.  44*. 
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shows  no  intention  of  seeking  a  foreign  domicile ;  rather  1856. 

the  reverse ;  for  his  going  from  place  to  place  showed  a^"^^^*^^ 

that  he  was  merely  migratory  for  a  specific  purpose^  not  General 

for  the  purpose  of  fixing  a  residence ;  and  during  the  »• 
whole  time  he  banked  in  London. 

What  evidence  then  is  there  of  an  intention  to  adopt 
an  Irish  domicile  ?  Nothing  but  the  vague  expression 
made  to  his  brother^  and  the  expressions  in  his  letters  of 
afi^tion  for  Ireland.  But  those  are  not  enough  to  rebut 
the  efiect  of  a  long  and  continued  residence  in  England^ 
only  changed  for  a  temporary  and  specific  purpose,  the 
recovery  of  health.  [He  referred  to  Phillimore  on  Do- 
micilfi  (a) ;  1  Curt.  EccL  Rep.  (b) ;  Balfour  v.  Scott  (c) ; 
Attorney- General  v.  Dunn(d);  Story's  Conflict  of 
Laws  (e),'] 

Mr.  Glasse  replied. 

The  Court  took  time  to  consider. 

The  Vice-Chancellor  : 

The  question  in  this  case  is,  what  was  the  domicile  of 
Mr.  Leamy  ;  on  the  solution  of  which  question  depends 
the  question,  whether  the  legacies  bequeathed  by  him  are 
liable  to  duty. 

Beyond  all  question,  then,  his  domicile  of  origin  was 
Irish:  at  what  period  he  went  to  India  does  not  dis- 
tinctly appear.  I  infer  from  the  affidavits  that  he  went 
at  an  early  period.  At  any  rate,  it  is  clear  that  he  was 
in  India  in  1790 :  he  had  before  that  period  established 

(a)  Page  128.  («0  6  Mee.  &  W.  511. 

(6)  Page  856.  (e)  Page  60,  sect.  48. 

(c)  6  B.  P.  C.  550. 
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himself  in  business  and  resided  there.  Assuming  that 
his  residence  in  India  cannot  be  carried  further  back 
than  1790^  it  is  certain  that  at  that  period  he  carried  on 
business  as  a  merchant  at  Madras.  Taking  that  as  the 
period^  he  was  resident  in  India  for  ten  years.  In  1800 
he  dissolved  partnership,  and  in  that  year,  or  soon  after, 
at  any  rate  not  later  than  1802,  he  came  to  England,  I 
assume,  then,  that  he  was  in  India  for  at  least  ten  years ; 
and  it  is  scarcely  disputed,  and  it  is  clear  that,  he  esta- 
blished an  Indian  domicile.  When  he  left  India,  his 
affairs  were  unsettled,  and  the  bulk  of  his  property 
remained  in  India.  There  is  nothing  else  to  show  that 
his  Indian  domicile  continued  after  he  left  India.  The 
real  question  in  this  case  is  whether,  when  he  came  to 
England  and  resided  in  England,  he  abandoned  his 
Indian  domicile  and  acquired  an  English  domicile :  that 
is  the  real  question.  [His  Honor  then  referred  to  the 
facts  before  stated,  as  to  his  residence  in  England,  the 
sale  of  his  lease  and  fumitiue,  and  his  going  to  and 
residing  at  Clifton.^  It  is  clear,  from  his  letter,  that 
Mr.  Learny  was  subject  to  pulmonary  disease  of  the 
chest  of  an  aggravated  and  severe  kind;  and  he  went 
to  Clifton,  (keeping  up  at  the  same  time  his  residence 
in  London^  as  being  a  locality  suitable  for  persons  so 
situated.  He  was  at  Clifton,  it  appears,  in  February, 
1812;  in  October,  1812,  he  left  Clifton,  and  went  to 
Madeira.  Now,  while  he  was  living  in  Charlotte  Street, 
the  only  circumstances  that  have  any  bearing  on  the 
question  of  his  domicile  are  these:  Istly,  that  his  affairs 
in  India  were  left  unsettled,  and  the  bulk  of  his  property 
was  there.  Another  circumstance  (and  I  omit  no  cir- 
cumstance, however  trivial)  was  that  he  had  purchased 
about  2,500/.  Irish  Stock ;  and  he  was  also  possessed  of 
l^OOOZ.  East  India  Stock;  and  he  had  purchased  some 
Navy  Five  per  Cents.,  not  in  his  own  name,  but  in  the 
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name  of  Coutts  &  Co.,  with  whom  he  had  opened  a 
banking  accomit  while  in  England^  and  he  kept  that  ac- 
count at  least  till  he  went  to  Madeira,  if  not  till  his 
death.  These  circumstances  are  not  to  be  overlooked, 
but  they  are  not  sufficient  to  control  the  effect  of  long 
continued  residence,  a  continuity  of  residence  being 
always  one  of  the  strongest  circumstances  showing  domi- 
cile. It  is  a  strong  case  from  which  to  infer  intention ; 
and  during  the  time  that  Mr.  Leamy  resided  in  London^ 
he  certainly  appears  to  have  considered  that  as  his 
home. 


1856. 

Attorney- 
General 

0. 

Fitzgerald. 


When  he  went  to  Clifton,  where  he  remained  about 
twelve  months,  he  executed  a  power  of  attorney,  and  in 
that  instrument  he  describes  himself  as  of  Clifton, 
treating  Clifton  as  at  least  his  residence.  It  is  not  like 
his  description  in  his  will,  in  which  he  describes  himself 
as  now  residing  at  Madeira.  I  notice  these  matters,  be- 
cause the  manner  in  which  a  person  describes  himself  in 
legal  instruments  is  always  one  of  the  circumstances 
looked  at  in  determining  questions  of  domicile. 

The  effect  of  that  description  of  him  in  his  will  is,  I 
think,  that  he  considered  himself  as  still  then  domiciled 
in  England,  and  I  do  not  find  in  any  of  the  circum- 
stances the  smallest  indication  of  an  intention  of  ever 
returning  to  India, 


When  he  went  to  Madeira,  there  is  another  circum- 
stance :  it  appears,  from  one  of  his  letters,  that  he  left 
his  books,  trunks,  &c.,  in  the  custody  of  a  person  living 
in  HoUes  Street :  that  circumstance  shows  that  when  he 
went  to  Madeira,  it  was  not  his  intention  to  make  that 
his  place  of  residence.  There  is,  in  fact,  no  reason  to 
doubt  that  he  went  there  with  a  view  to  re-establish  his 
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health.  It  appears  to  me^  therefore^  that  when  he  went 
to  Madeira  he  had  no  intention  of  making  that  place 
his  residence.  [His  Honor  then  referred  to  the  facts  as 
to  his  residence  at  Madeira^  and  to  the  circumstance 
stated  of  his  expression  about  making  Limerick  his  place 
of  ultimate  residence.]  He  had,  then,  it  seems,  an  in- 
tention more  or  less  determined  of  ending  his  days  in 
Ireland.  He  made  his  will  at  Madeira^  and  he  then 
went  to  Lisbon^  and  there  he  died.  Now,  these  are  all 
the  circumstances ;  and  it  appears  to  me  that  the  effect 
of  them  is,  that  he  had  acquired  an  Indian  domicile ;  that 
he  abandoned  that,  and  acquired  an  English  domicile; 
that  he  retained  that,  and  that  it  was  not  changed  down 
to  the  time  of  his  death :  his  expression  of  intention  to 
end  his  days  in  Ireland^  even  if  it  were  more  definite,  is 
not  sufficient  to  have  that  effect ;  it  would  be  only  one 
of  the  ingredients  of  domicile ;  it  shows  the  animus,  but 
no  act  to  carry  it  into  effect  On  these  grounds,  I  think 
the  Crown  is  entitled  to  legacy  duty. 
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Uth  and  16  th 

July. 

Marriage 
Settlement. 
Covenant  to 

WILTON  V.  COLVIN.  seUU future 

Property. 

L  HIS  was  a  special  case.  The  Plamtiff  was  Joseph  By  a  marriage 
Robert  Wilton,  executor  of  Maria  Smith.  The  Defend-  settlement,  the 
ant  was  Alexander  Colvin,  administrator  of  Jean  Birch,  nanted  to  settle 

formerly  Jean  Walker.  all  the  estates, 

&c.,  of  or  to 
which  the  wife 

On  the  marriage  of  Robert  Home  and  Anna  Alicia  should  at  any 
Paterson  in  1795,  17,000  rupees,  part  of  the  fortune  of  time  become 

the  lady,  were  assismed  to  the  trustees  on  trust  for  Mrs.  ®®"®®  »  P®*" 
•"  °  sessed  or  en- 

Home  for  life,  remainder  to  the  children  of  the  mar-  titled.    She  had 

riage,  and,  in  default  of  children,  to  such  persons  as  *^  ^^  ^^^^  ®^ 

Mrs.  Home  should  appoint ;  and,  in  default  of  appoint-  vested  estate  in 

ment,  for  her,  her  executors,  administrators  and  assigns,   a  moiety  of  a 

leasehold 

The  settlement  recited  that  she  was  possessed  of  or  vested' interest 

entitled  to  the  said  sum  of  1 7,000  rupees,  and  "  may  in  certain 

eventually  become  entitled  in  her  own  riffht  unto  other  "^°"'^*»  ^"^ 
■^  °  amount  ot 

property,  estate  and  effects."  which  was  not 

ascertained  and 

Then  it  recited  the  agreement  that  the  17,000  rupees  distributed  till 

some  years 
should  be  settled,  "and  that  all  other  the  estate  and  after: 'Held 

property,  both  real  and  personal,  to  which  the  said  A.  that  the  settle- 
A.  Paterson  shall  at  any  time  hereafter  become  even-  pjgted  future 
tually  entitled,"  should  be  settled  on  the  trusts  of  the  acquired  title ; 

settlement.  '^^'  these  were 

present  titles, 
and  not  in- 
And  at  the  conclusion  of  the  settlement,  the  intended  eluded  in  the 

husband  covenanted  as  follows :    "  that  all  and  every  covenant  to 
the  estate  and  efiects,  of  what  nature  and  kind  soever, 
whether  real  or  personal,  to  which  she  the  said  A.  A. 
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Paterson  at  any  time  during  the  said  intended  coverture 
between  them  shall  become  seised^  possessed  of,  or  en- 
titled unto,  shall  be  accounted,  reckoned  and  taken  as  a 
separate  and  distinct  estate  of  and  from  the  estate  of 
him  the  said  M.  Home,  and  be  no  ways  liable  or  subject 
to  his  debts,  contracts  or  engagements ;  but  that  the  same 
and  every  part  thereof  shall  be  conveyed,  settled  and  as- 
sured upon  such  trusts,  and  to  and  for  such  intents  and 
purposes,  and  under  and  subject  to  such  powers,  pro- 
visoes and  declarations  and  agreements  as  are  herein- 
before expressed  and  declared  of  and  concerning  the 
same,  or  as  near  thereto  as  the  nature  of  such  property 
and  tlie  law  will  admit** 


Besides  the  17,000  rupees  there  was  other  property 
come  or  coming  to  Mrs.  Home,  as  to  which  the  questions 
arose. 

Mr.  Paterson,  the  father  of  Mrs.  Home,  by  his  will, 
made  in  1789,  directed  his  executors  to  pay  his  debts 
and  sell  his  house ;  he  gave  some  legacies,  and  "  the 
overplus  to  divide  the  same  equally  between  Anna  Alicia 
Paterson  (afterwards  Mrs.  Home),  Maria  Margaretla 
Paterson  and  Jane  Meliora  Smith,  The  house  that  he 
directed  to  be  sold  was  his  freehold  house  in  Burlington 
Street ;  and  it  was  sold,  and  the  money  produced  by  it 
was  in  the  hands  of  the  trustees.  He  died  in  1789. 
Miss  A.  A.  Paterson  therefore  became  entitled,  on  the 
death  of  her  father,  to  one-third  of  the  money  produced 
by  the  conversion  of  his  house  directed  by  his  will. 


Mrs.  Denis  being  possessed  of  a  leasehold  house  in 
Queen  Square,  made  her  will  in  1777,  and  she  gave  that 
house,  subject  to  certain  life  interests,  which  dropped 
before  the  marriage  of  Miss  Paterson  with  Mr.  Home, 
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to  Anna  Alicia  Paterson  and  Maria  Margaretta  Pater- 
ton;  so  that  by  Mrs.  Denises  will  Mrs.  Home  became 
endtled,  on  the  death  of  Mrs.  Denis,  to  a  moiety  of  the 
leasehold  house  in  Qtieen  Square. 

Mr.  Patersoris  affairs  were,  at  the  date  of  his  death, 
entangled,  and  were  not  settled  until  after  the  marriage 
of  Mrs.  Home,  and  then  only  by  compromise ;  so  that 
until  that  period,  viz.,  after  the  marriage,  it  was  unascer- 
tained whether  Mrs.  Home  would  take  anything  and 
what  under  her  fiither's  will. 

Mrs.  Home  had  no  children,  and  executed  the  power 
of  appointment  contained  in  her  marriage  settlement  in 
1810;  and  the  question  between  the  Plaintiff  and  De- 
fendant in  this  special  case  was,  whether  the  one-third 
share  of  Mrs.  Home  of  her  father's  residuary  estates, 
the  proceeds  of  the  sale  of  the  Burlington  Street  house, 
and  the  one-half  of  the  Queen  Street  leasehold  house 
derived  through  Mrs.  Denis,  was  included  or  not  in  the 
covenant  of  Mr.  Home  in  the  marriage  settlement,  to 
settle  the  property  to  which  his  wife  should  become  en- 
titled. The  Plaintiff  contended  that  those  properties 
were  not  within  the  covenant ;  the  Defendant  contended 
that  they  were ;  and  their  respective  titles,  which  are 
not  material  to  be  set  out,  depended  on  the  result  of  that 
contention. 

Mr.  Anderson  and  Mr.  Collins  were  for  the  Plaintiff. 

Mr.  Goldsmid  and  Mr.  Cotton  for  the  Defendant 

The  following  cases  were  cited: — Hoare  v.  Hom- 
hy  (a) ;  Otter  v.  Melvill  (6) ;  Graff tey  v.  Humpage  (c) ; 

(fl)  2  Y.  &  Col.  C.  C.  121.         (c)  1  Beav.  46. 
(6)  2  De  G.  &  Sm.  257. 
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16th  July. 
Judgment. 


Semes  V.  Durani{(i^\  Blyihe  v.  CrraiioiUe(&);  Ex  parte 
Blake  {c). 

The  Vice-Chancellor  : 

The  circumstances  of  this  case  are  these: — In  the 
settlement  in  question  made  on  the  marriage  of  Robert 
Some  and  Anna  Alicia  Paterson,  dated  the  12th  Sep- 
tember, 1795,  are  these  recitals — [His  Honor  referred 
to  the  recitals  set  out  ante,  pp.  617,  618.]  There  are 
two  portions  of  property  as  to  which  it  is  a  question, 
whether  they  do  or  do  not  come  within  the  scope  of  the 
covenant  One  portion  was  an  undivided  one-third  share, 
to  which,  at  the  time  of  the  marriage,  Anna  Alicia 
Paterson,  the  intended  wife,  was  possessed  or  entitled 
under  the  will  of  her  father,  John  Paterson. 


John  Paterson  by  his  will  gave — [His  Honor  referred 
to  the  statement  in  the  will,  p.  618.]  At  the  time  when 
Mr.  Paterson  made  his  will,  and  at  his  death,  he  had  a 
freehold  house  in  Burlington  Street,  (which  is  the  house  ^ 
he  refers  to  when  he  directs  a  sale).  The  effect  was  that 
that  freehold  house  was  converted  into  personalty,  and 
these  three  ladies  became  entitled  to  his  residuary  estate, 
in  third  shares ;  and  at  the  time  of  the  marriage,  Miss 
Paterson  was  entitled  to  one-third  of  Mr.  Paterson^ s  real 
estate ;  that  is,  one  portion  as  to  which  the  question  arises. 
It  is  contended  by  the  Plaintiff  that  that  is  not  within  the 
scope  of  the  covenant.   The  Defendant  contends  that  it  is. 

The  other  portion  is  of  a  difierent  nature.  It  was  a 
leasehold  house  in  Qiieen  Square,  which  had  been  the 
property   of  Jane  Denis.      Jane  Denis,  by  her  will, 


(a)  2  Beav.  177. 

(b)  13  Sim.  190. 


(c)  16  Beav.  463. 
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dated  tbe  16th  July^  1777^  bequeathed  the  house  after 
certain  lives^  which  lives  dropped  before  the  marriage^  to 
Anna  Alicia  Paterson,  afterwards  Mrs.  Hame^  and  to 
Mrs.  Colvin,  in  equal  moieties  as  tenants  in  conunon. 
And  at  the  time  of  the  marriage^  Mrs.  Home  was 
actuaUy  entitled  in  possession  to  one  moiety  of  that  house 
under  the  will.  After  the  marriage  on  the  l^h  Novem- 
ber, 1798,  Mrs.  Colvin  and  her  husband,  who  were 
entitled  to  the  other  moiety,  assigned  all  her  interest  to 
Mrs.  Home,  so  that  as  to  that  moiety  Mrs.  Home  became 
entitled  to  it  after  the  date  of  the  marriage  ;  and  as  to 
that  moiety  no  question  is  raised,  it  is  admitted  that  it  is 
within  the  covenant ;  but  the  question  arises  with  r^ard 
to  the  moiety  which  at  the  time  of  the  marriage  was  vested 
in  Mrs.  Home  for  an  estate  in  possession. 


1856. 


Wilton 
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By  the  terms  of  the  settlement,  in  the  event  of  there 
being  no  issue,  which  event  happened,  the  ultimate  limita- 
tion was  to  the  appointees  of  Mrs.  Home,  and  in  default 
of  appointment  to  her,  her  executors  and  administrators, 
and  she  made  a  will  dated  the  5th  January,  1810,  by 
which  she  executed  the  power  of  appointment,  and  I  am 
clearly  of  opinion  that  it  was  a  good  execution ;  that  is, 
that  whatever  property  is  included  in  the  settlement,  is 
a£fected  by  that  will. 

With  regard  to  the  question  as  to  whether  the  two 
properties  referred  to  came  within  the  covenant,  I  de- 
sired, before  I  gave  an  opinion,  to  look  at  the  cases  cited. 


In  all  questions  of  this  sort  I  cannot  help  feeling  that 
the  mind  is  involuntarily  disposed  to  take  a  certain  view. 
We  find  a  lady  about  to  be  married,  having  certain  pro- 
perty in  possession,  and  she  settles  some  part  of  it,  and 
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then  there  is  a  covenant  that  any  future  property  shall 
be  settled.  It  is  natural  to  thinks — for  what  reason  could 
there  be  a  settlement  of  part,  and  a  covenant  for  the 
settlement  of  future  property,  with  an  omission  of  a  por- 
tion of  the  property  in  present  possession  ?  It  seems 
improbable  that  that  could  have  been  the  intention,  and 
there  is  a  sort  of  forgone  conclusion  in  the  mind  that  it 
must  have  been  intended  to  settle  all  that  the  wife  was 
entitled  to ;  but  I  think  the  principle  ought  to  be,  to  pro- 
ceed on  the  written  instrument,  and  to  consider  its  fSadr 
construction  according  to  the  ordinary  signification  of 
the  terms  used,  and  not  to  allow  the  mind  to  be  afiected 
by  any  thing  that  may  occur  in  the  shape  of  conjecture, 
as  to  what  the  parties  might  have  intended.  Now  the 
terms  here  used,  difier  firom  those  used  in  any  of  the 
cases  decided ;  and  indeed  among  those  decided  it  is 
difficult  to  find  any  two  that  are  similar.  The  words 
used  in  the  covenant  in  this  case  are,  that  all  the 
estate,  &c.,  which  Mrs.  Home  shall  become  seised,  pos- 
sessed of,  or  entitled  to :  the  word  '^  possessed "  in  this 
covenant  has  been  principally  relied  on ;  and  the  word 
"  entitled  ^  has  also  been  relied  on,  though  not  so  much. 
The  word  "  seised"  has  not ;  and  indeed,  that  word  bemg 
properly  applicable  to  real  estate,  it  is  plain  that  the 
covenant  of  the  husband  could  not  operate  on  the  wife's 
real  estate,  of  which  she  should  be  seised ;  and  it  is  ad- 
mitted that  in  fact  all  her  interest  was  personalty.  Now 
it  so  happened,  that  at  the  time  of  the  marriage,  Mr. 
PatersorCs  affiiirs  were  not  wound  up ;  by  reason  of  some 
entanglement,  there  was  difficulty  as  to  the  settlement  of 
his  property,  and  it  was  not  till  1814  that  it  was  brought 
about,  and  then  it  was  brought  about  by  compromise 
between  the  parties  interested  ;  but  the  interest  which 
Mrs.  Home  had  at  the  time  when  the  marriage  took 
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place,  was  the  same  that  she  had  in  1814.  It  was  not 
ascertained,  it  is  true,  what  was  its  value  or  extent ;  it 
was  not  ascertained  whether,  by  reason  of  debts  of  Mr. 
Paterson,  the  property  might  not  turn  out  to  be  of  no 
value ;  but  the  interest  of  Mrs.  Home  in  the  residuary 
estate  of  Mr.  Paterson  was  an  interest  in  possession ;  she 
was  entitled  in  possession,  and  the  interest  remained  the 
same,  though  it  was  not  till  long  after  that  it  was  realized. 
In  what  sense  then  is  the  word  possessed  used  in  the 
covenant?  The  word  may  have  three  different  mean- 
ings. In  connection  with  the  word  ^'  seised,*'  it  is 
often  used  as  meaning  to  embrace  all  that  the  party  is 
entitled  to,  both  in  realty  and  personalty ;  to  embrace  all 
interests  which  the  party  has  or  may  have  at  any  time, 
whether  in  possession,  remainder  or  reversion;  and  vested 
or  contingent  Another  sense  in  which  the  term  is  used, 
is  to  describe  an  estate  in  possession,  as  distinguished  from 
an  estate  in  reversion  or  remainder.  A  third  sense  is 
that  of  reduction  into  actual,  into  manual  possession. 
These  are  the  three  senses  in  which  the  word  "  possessed" 
may  be  used ;  I  am  not  aware  of  any  other  in  which  it 
can  be  used.  Now  let  me  take  the  last,  of  reduction  into 
actual  possession,  I  am  satisfied  it  was  not  intended  in 
the  covenant  to  use  it  in  that  sense.  Then  which  of  the 
other  senses  it  was  intended  to  use  it  in  is  not  material, 
for  this  was  not  an  interest  in  reversion,  it  was  an  interest 
in  possession ;  and  the  sense  most  favourable  to  the  De- 
fendant is  that  which  means  having  a  right  to  the  pos- 
session, having  an  interest  in  possession;  and  I  think 
that  it  is  the  sense  in  which  it  is  used. 
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If  this  be  the  meaning,  can  I  then  derive  any  assist- 
ance from  the  previous  recitals  ?  The  covenant  is  made 
in  further  pursuance  of  the  agreement ;  now,  what  are 
the  recitals  of  the  agreement  ?    The  recital  is,  that  all 
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the  property  to  which  Mrs.  Home  shall  become  eoeii- 
tually  entitled &c. 

There  is  not  here  either  the  word  seised,  or  the  word 
possessed.  The  language  is,  ''to  which  she  may  become 
eventually  entitled,**  and  on  that  recital  the  agreement 
is,  that  "  all  the  property  of  or  to  which  she  shall  be 
seised,  possessed,  or  entitled/*  Now,  what  light  does  that 
throw  upon  the  covenant  ?  It  shows  the  agreement  of 
the  parties  to  be  to  refer  to  property  to  which  she  might 
become  entitled;  and  one  of  the  cases  cited  turns  on  a 
covenant  in  which  the  words  are  "  become  entitled.** 


Then  what  is  meant  by  becoming  entitled  ?  As  it  b 
said  by  the  Vice-Chancellor  of  England,  in  the  case 
of  Blythe  V.  Granville  (a),  "becoming  entitled  may 
mean  becoming  entitled  in  possession  or  in  reversion ; " 
does  it  not  always  mean  "acquiring  title?"  when  yoa 
find  the  words  "  shall  become  entitled,*'  you  are  always 
referring  to  some  future  interest,  to  the  acquisition  of 
some  future  title. 

Now  the  cases  cited  vary  considerably  firom  the  case 
before  me;  the  first  was  Graff  let/  v.  Humpage(p\ 
That  was  a  peculiar  decision.  It  is  not  necessary 
for  me  to  say  whether  I  should  wholly  agree  with  it; 
but  it  is  at  least  peculiar ;  and  the  ground  on  which  that 
case  was  decided  does  not  exist  here.  [His  Honor  stated 
the  facts.]  Now  the  lady  had  there  a  life  interest  with  a 
limitation  in  favour  of  the  children,  and  in  default  of 
children  as  she  should  appoint,  and  in  default  of  ap- 
pointment to  her  executors.  In  that  state  of  things  the 
marriage  took  place.    [His  Honor  then  referred  to  the 


(a)  13  Sim.  195. 


{b)  1  Beav.  46. 
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judgment,  and  continued] — The  reason  of  the  decision 
is  tbis^  that  in  that  case  the  covenant  was  not  to  settle 
property  to  which  the  wife  should  succeed  in  possession, 
but  to  which  the  husband  should  succeed  in  her  right. 
Now  that  decision  is  founded  on  reasoning  somewhat 
subtle.  But  what  is  the  deduction  from  it  ?  Why,  that 
if  the  decision  of  Lord  Langdale  turns  on  that  reason- 
ing, then  that  if  the  ground  for  that  reasoning  had  not 
existed.  Lord  Langdale  would  not  have  come  to  that 
conclusion :  that  if  the  covenant  had  been  confined  to 
the  property  to  which  the  wife  should  succeed,  Lord 
Langdale' 8  conclusion  would  have  been  different. 


1856. 


Wilton 

COLVIN. 


The  next  case,  James  v.  Durant  (a),  was  decided  on 
precisely  the  same  ground.  The  decision  in  those  cases, 
then,  can  only  apply  to  cases  in  which  the  covenant  re- 
lates to  what  the  husband  may  be  entitled  to  in  right  of 
his  wife. 

The  next  is  Blythe  v.  Granville  (b),  and  here  I  am 
bound  to  say  that  in  candour  and  with  the  greatest 
deference,  as  to  part  of  the  reasoning  of  that  case,  I 
cannot  concur  in  it  In  that  case  the  intended  wife  was 
possessed  of  two  sums  of  stock,  and  those  were  included 
in  terms.  At  the  same  time  she  had  a  vested  interest  in 
1,935/.  stock  in  reversion,  expectant  on  the  death  of  her 
&ther,  which  was  not  included  in  terms,  that  is,  she  had 
aii  interest  not  in  possession,  which  was  not  included. 
Then  the  instrument  recited  the  agreement,  that  the  two 
sums  and  "  also  all  future,"  &c.  [His  Honor  theft  re- 
ferred to  the  covenant  and  to  the  language  of  the  judg- 
ment] 


(a)  2Beav.  177. 


(6)  13  Sim.  190. 
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Now  this  reasoning  would  apply  equally  to  any  money 
she  might  have  had  actually  in  possession  in  her  hands ; 
and  I  must  say,  with  the  greatest  respect,  I  cannot 
accede  to  that  reasoning. 


[His  Honor  then  referred  to  Hoare  v.  Hornby  (a),  and 
observed,]  the  view  of  the  Vice-Chancellor  in  that  case, 
is  founded  on  the  interpretation  of  the  words  themselves, 
and  he  adverts  to  the  circumstance  that  every  word  used 
has  in  view  future  interests.  The  reasoning  in  that 
case  appears  to  me  to  be  sound,  plain,  and  legitimate 
reasoning. 

The  reasoning  was  the  same  in  Otter  v.  MelviU  (&). 


I  am  of  opinion  that  the  reasoning  of  these  two  cases 
governs  the  present  case;  the  Vice -Chancellor  pro- 
ceeded in  them  on  the  future  character  of  the  expres- 
sions used.  The  only  other  case  is  the  case  of  Ex 
parte  Blake  (c),  in  which  the  Master  of  the  Rolls  does 
not  adyert  at  all  to  the  reasoning  that  I  have  noticed  in 
Bit/the  V.  Granville.  Now  in  the  case  before  me,  it  ap- 
pears to  me  that  the  &cts  and  circumstances  of  Hoare 
V.  Hornby  and  Otter  v.  MelviU,  and  the  reasoning  of 
the  Lord  Justice  on  those  facts,  are  more  applicable  to 
this  case  than  the  reasoning  of  the  other  cases.  With 
regard  to  JEZr  parte  Blake,  that  proceeded  entirely  on 
the  authority  of  Blythe  v.  Granville,  and  on  the  parti- 
cular words  "  come  to :"  those  words  are  not  here ;  the 
words  used  here  are  plain  words,  "  the  estate  and  efiects 
which  she  shall  become  seised,  possessed  of  or  entitled  to** 
— all  those  words  point  to  the  future;  they  refer  to  nothing 

(a)  2  Y.  &  Col.  C.  C.  121.        {h)  %  De  G.  &  Sm.  257. 

(c)  1 6  Beav.  463. 
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present;  and  I  cannot  think  they  apply  to  an  interest 
which  was  the  same  at  the  time  of  the  marriage  as  at 
any  subsequent  time. 

If  the  property  had  been  property  in  reversion,  it 
might  be  different ;  but  in  this  case  the  share  of  Mr. 
PatersovLS  property  was  property  to  which  Mrs.  Home 
was  entitled  in  possession ;  and  the  difficulty  arising  out 
of  determining  the  liabilities  of  the  estate,  and  the  pay- 
ment of  debts,  appears  to  me  not  to  affect  the  position 
of  the  party  entitled  in  prcBsentu 

In  this  case,  proceeding  on  the  reasoning  of  the  Lord 
Justice  in  Hoare  v.  Hornby,  I  decide  that  the  one-half 
of  the  Queen  Street  house  which  was  part  of  Mrs. 
Denis*  estate,  and  the  one-third  share  of  Mrs.  Home 
in  her  father's  estate,  do  not  come  within  the  cove- 
nant 
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Statutes^ 
Cmstruction  of. 

Partners, 
Joint  and  several 

Liability, 

Payment 
taking  Debt  out 

of  Statute  of  THOMPSON  v.  WAITHMAN. 

Lwtttatwn, 

A,  and  B.  X  HIS  was  an  adjourned  summons^  taken  out  by  the 

partners,  gave    plaintiff,  and  the  question  arose  on  the  foUowinir  circum- 
a  promissory  ^  ^ 

note  in  the  name  stances : — 
of  the  firm.    A, 

his  sole  execu-'       ^^llio,^  Waithman,  the  Defendant,  was  in  partnership 

tor,  and  no  pro-  with  his  brother,  John  Waithman,    In  the  year  1848  the 

cee  mgs  were     partnership  gave  a  promissory  note,  simed  Waithman 
taken  against      ^  r  &  r  j  j      © 

his  estate  for  and  Co.,  to  the  Plaintiff  T/iampson.     The  note  was  given 

more  than  six  in  the  ordinary  course  of  their  business.     In  1849,  J. 

who  continued  W^aithman  died,  appointing  his  brother  sole  executor, 

the  business,  and  W.  Waithman  proved  the  will.     After  the  death  of 

of^int^est"  a!^  d  •^^^'*'  William  continued  the  business,  and  paid  interest 

then  became  on  the  note  till  1854,  and  then  became  bankrupt, 
bankrupt : — 
Held,  that  the 

payments  were  '^^^  Plaintiff  claimed  in  this  suit  the  amount  of  the 

made  in  his        note  against  the  estate  of  John  in  the  hands  of  his 

surviving  nart-   ^^^^*^^>  William,    The  question  was,  whether  the  debt 
ner,  and  not  as   was  barred  by  the  Statute  of  Limitations, 
executor  of  A,^ 

and  that,  having  ^r  n     *i  i       »*  -r        -rr        rr 

regard  to  the  M^-   J^^xly   and    Mr.   J,    H,    Humphreys,   for  the 

19  &  20  Vict.     Plaintiff 

c.  97,  s.  14,  the 

debt  was  barred       The  pajrment  of  interest  must  be  taken  to  have  been 

as  against  the     i^  the  character  of  executor  and  not  of  surviving  partner, 
estate  of  A  ^  r 

It  will  be  presumed  that  payments  of  interest,  made 

when  a  debt  in  one  character  would  be  extinguished, 

must  have  been  intended  to  keep  alive  the  debt,  and 
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were  paid  in  that  character  which  would  keep  it  alive. 
William,  as  surviving  partner,  was  liable  no  doubt  for 
the  debt^  and  if  he  had  paid  interest  expressly  as  sur- 
viving partner^  it  is  said  the  debt  would  have  been  extin- 
guished as  against  the  estate  of  John.  But  nothing  being 
said  about  the  character  in  which  he  paid  it,  it  must  be 
assumed  that  he  paid  it  in  that  character  which  will  sup- 
port and  not  defeat  the  just  claim  of  the  creditor. 

But,  assuming  he  paid  interest  as  surviving  partner, 
still,  before  the  Mercantile  Law  Amendment  Act,  1856, 
that  would  have  kept  the  debt  alive  as  against  John's 
estate  :  Atkins  v.  2Vedgold{d) ;  Winter  v.  Innes  (6).  And 
the  Act  is  not  retrospective  so  as  to  destroy  that  rule. 

Mr.  Glasse  and  Mr.  Jessell,  for  the  Defendant 

Way  V.  Bassett  (c)  is  opposed  to  the  cases  cited.  Pay- 
ments by  a  surviving  partner  did  not  even  before  the  Act 
keep  alive  the  partnership  debt  as  against  the  estate  of 
the  deceased  partner.  But  even  if  it  were  not  so,  the  Act 
does  apply  when  the  cause  is  heard  after  the  Act  They 
cited  Freeman  v.  Moyes  (d). 


1856. 
Thompson 
Waitbman. 


The  Vice-Chancellor,  without  calling  for  a  reply: 

In  this  case  I  am  of  opinion  that  the  Statute  of  Limi- 
tations is  a  good  defence.  The  Plaintiff  contends  that 
there  has  been  a  payment  or  acknowledgment  of  the  debt 
within  the  six  years,  and  that  the  statute  does  not  operate. 
But  the  14th  sect  of  the  19  &  20  Vict  c.  97,  provides, 
*'  that  in  reference  to  the  provisions  of  the  Act  of  the 
21st  year  of  the  reign  of  King  James  the  First,  c.  16, 
s.  3,  and  of  the  Act  of  the  3rd  and  4th  year  of  the  reign 


(a)  2  Barn.  &  C.  23. 
(6)  4  Myl.  &  Cr.  101. 


(c)  5  Hare,  55. 

(tf)  1  Ad.  &  £11.  338. 
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1856. 


Thompson 

V, 

Waithman. 
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of  King  William  the  Fourth,  c.  42,  s.  3,  and  of  the  Act 
of  the  16th  and  17th  years  of  the  reign  of  her  present 
Majesty,  c.  113,  s.  20,  where  there  shall  be  two  or  more 
co-contractors  or  co-debtors,  whether  bound  or  liable 
jointly  only  or  jointly  and  severally,  or  executors  or 
administrators  of  any  contractor,  no  such  co-contractor 
or  co-debtor,  executor  or  administrator  shall  lose  the 
benefit  of  the  said  enactments  or  any  of  them,  so  as  to 
be  chargeable  in  respect  or  by  reason  only  of  payment  of 
any  principal,  interest,  or  other  money  by  any  other  or 
others  of  such  co-contractors  or  co-debtors,  executors  or 
administrators." 


Now  it  is  attempted  on  the  part  of  the  Plaintiff  to 
treat  in  this  case  the  estate  of  the  deceased  contractor  as 
liable ;  and,  on  the  part  of  the  Defendant,  it  is  said  that 
the  cause  of  action  arose  more  than  six  years  before  the 
proceedings  were  instituted.  On  the  other  hand,  it  is 
argued  that  there  has  been  payment  by  the  co-contractor. 

Now  it  appears  to  me  to  be  the  clear  intention  of  the 
statute,  that,  notwithstanding  any  pa3rment  by  a  co-con- 
tractor, the  executor  of  the  deceased  contractor  is  to  have 
the  benefit  of  the  3rd  sect,  of  the  Statute  of  James.  The 
language  of  the  Act  of  the  Queen  is  generally  no  doubt 
future;  but  there  is  nothing  future  in  its  language  in 
reference  to  the  pajrment  of  interest  by  a  co-contractor. 
The  effect  of  the  statute  is  simply  that  where  there  are 
co-contractors,  the  executor  of  one  of  them  shall  not 
lose  the  benefit  of  the  enactment  of  the  former  statute, 
so  as  to  be  chargeable  by  reason  of  any  payment  made 
by  another  co-contractor.  It  seems  to  me,  therefore, 
that  the  statute  is  clearly  in  point 


Now  previously  to  the  passing  of  this  Act  there  was 
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considerable  doubt  upon  the  effect  of  the  authorities. 
Some  cases  decided  that  payment  by  a  co-contractor 
took  the  case  out  of  the  Statute  of  Limitations.  But 
those  decisions  cannot  now  prevail  against  the  clear 
meaning  of  the  Act.  What  the  decision  would  have 
been  before  the  Act  is  by  no  means  clear.  In  Winter  v. 
InneSj  Lord  Cottenham  expressed  doubt  as  to  what  his 
decision  would  be. 


1856. 


Thompson 
Waithman. 


But  the  effect  of  the  Act,  which  sets  aside  the 
question  arising  out  of  two  characters  being  sustained 
by  the  executor,  is  this :  that  if  the  payment  has  been 
made  simply  in  the  character  of  surviving  partner,  the 
Statute  of  Limitations  would  be  a  bar  to  the  Plaintiff 
In  this  case  the  surviving  partner  and  co-contractor  was 
sole  executor  of  his  co-contractor.  And  the  question 
arises  on  a  note  given  by  the  firm ;  not  by  the  partners 
jointly  and  severally.  At  law  that  makes  only  a  joint 
liability,  and  when  one  of  the  partners  died,  the  debt 
survived  to  the  other  partner,  and  he  would  be  solely 
liable.  Then  the  surviving  partner  makes  payments  of 
interest  He  was  also  executor,  and  in  that  character 
could  only  be  liable  to  the  extent  of  the  deceased  part- 
ner's assets.  The  payments  were  made  without  anything 
being  said  to  indicate  in  what  character  they  were  made. 
And  I  think  I  must  assume  that  they  were  made  in  that 
character  in  which  the  person  making  them  was  at  law 
liable ;  and  that,  whether  as  executor,  he  had  or  had  not 
assets.  I  am  of  opinion,  therefore,  that  William  made 
the  payment  of  interest  as  surviving  partner ;  that  is,  as 
sole  legal  debtor,  and  not  as  executor  of  the  deceased 
partner,  and  therefore  that  the  debt  cannot  in  this  case 
be  claimed  against  the  estate  of  John. 


The  summons  was  therefore  dismissed. 
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1856: 
19th  Nov. 

Specific 

Performance. 

Costs. 

Interest. 

CofuMcns  of  BANNERMAN  v.  CLARKE. 

Conditions  of     ThIS  was  a  suit  by  a  purchaser,  for  specific  perform- 

sale  provided  ^^^  gy  ^^  agreement,  dated  26th  April,  1855,  Mrs, 
that  the  pur-        ,^.„  ,  „         i     t^i  •    •/««       ^«  _^  • 

chase  should  be  Miller  agreed  to  sell  to  the  Plaintin  certain  property  in 

completed  on  a   the  county  of  Kent. 

given  day,  and 

that  *'  if  from 

any  cause  what-      By  the  first  condition  of  sale,  providing  for  payment 

*h^^  ^^h  ^  m'  ^^  ^  deposit,  the  purchase  was  to  be  completed  on  the 
not  be  then  Hth  of  October,  1855.  And  then  followed  this  con- 
completed,"  the  dition : — "  And  if  from  any  cause  whatsoever  the  pur- 

should^pay  in-  ^^^^^  ^^^^^  ^^^  *^"  ^  completed,  the  purchaser  shall 
terest  from  that  pay  interest  at  the  rate  of  5/.  per  cent  per  annum  on  the 

time  till  the  day  remainder  of  the  purchase-money  from  that  time  until 
of  completion.  ^  ''  •    i.      i 

The  title  was  the  purchase  shall  be  completed,  without  prejudice  how- 
accepted,  and     ever  to  the  vendor's  right  under  the  last  condition  to 

pared  and  ten-    r^^U  the  estate,  if  she  shall  think  fit" 
dered  some 

dmefixeY  Two  ^"  *®  ^^  October,  the  parties  had  proceeded  so  fiir 
days  before  as  for  the  engrossments  of  the  deeds  to  be  sent  by  the 
that  time  the  purchaser  to  the  vendor  for  execution.  On  the  9th 
havinff  devised  October,  Mrs.  Miller^  the  vendor,  died,  having  by  her 
her  estates  to  will  devised  her  estate  to  an  infant ;  and  Clarke^  the 
rende^rrd  Tsi^?  Defendant,  was  her  personal  representative. 

necessary  to 

obtain  completion,  and  delay  was  occasioned.  AAer  the  filing  of 
the  bill,  the  purchaser  paid  his  money  into  Court,  to  the  general 
credit  of  the  cause : — Held,  that  the  oeath  of  the  vendor  was  an 
event  within  the  contemplation  of  the  parties,  and  the  purchaser  was 
liable  to  pay  interest ;  that  the  payment  into  Court  was  not  a  pay- 
ment to  the  purchaser ;  and  that,  there  being  no  fault  in  either 
party,  the  decree  must  be  without  costs. 
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The  purchase-money  had,  upon  the  application  of  the 
purchaser,  been  paid  into  Court  in  July,  1856,  to  the 
credit  of  the  cause.  The  two  questions  now  raised  at 
the  hearing  of  the  cause  were,  whether  the  purchaser 
was  bound  to  pay  interest  under  the  condition  of  sale ; 
and  who  was  to  pay  the  costs  of  the  suit. 


1856. 


Banmerman 

Clarke. 


Mr.  Anderson  and  Mr.  O.  W.  Collins^  for  the  Plaintiff. 

The  delay  and  the  necessity  for  the  suit  have  been 
caused  by  the  death  of  the  vendor,  and  there  was  neither 
delay  nor  default  in  the  purchaser.  He  was  ready  with 
his  money  and  his  deed  at  the  time  fixed,  and  therefore 
he  ought  not  to  pay  interest ;  and  the  decree  ought  to 
be  with  costs  out  of  the  purchase -money:  Sugden^s 
Concise  View  {a) ;  De  Visme  v.  De  Visme  (6) ;  Sherwin 
V.  Shakspear  {c) ;  Wallis  v.  Sarel(d);  Ayles  v.  Cox{e). 
Besides,  the  purchaser  paid  the  purchase-money  in  July. 
At  any  rate  no  interest  can  run  from  that  time. 

Mr.  BeviTy  for  the  vendor. 

The  condition  is  absolute ;  it  is,  '^  if  from  any  cause 
whatever."  The  cause  of  delay  was  no  more  the  vendor's 
&ult  than  the  purchaser's.  It  was  occasioned  by  an  event 
beyond  the  control  of  either,  and  an  event  which  must 
have  been  contemplated  as  possible  by  both  parties. 
There  was  no  default  or  wilful  delay  in  the  vendor.  In 
the  cases  cited  the  question  of  completion  of  title  arose ; 
that  does  not  exist  here.  The  title  is  clear  and  accepted. 
On  the  question  of  costs,  he  referred  to  Hinder  v.  Streets- 
ten  (/) ;  Hanson  v.  Lake  (y). 


(a)  Page  499. 
{b)  1  Macn.  &  Gor.  336. 
(c)  5  De  G.,  Macn.  &  Gor. 
517. 


((/)  5  De  G.  &  Sm.  429. 
(e)  17  Beav.  584. 
(/)  10  Hare,  18. 
(g)  2  Y.  &  Col.  328. 


634 


CASES    IN    CHANCERY. 


1856.  Mr.  Anderson  replied. 

Banmerman         He  cited  Heard  y.  Cuthbert  (a),  in  which  costs  were 

allowed  out  of  the  purchase-money. 


V. 

Clarke. 


The  Vice-Chancellor  : 

[His  Honor  stated  the  nature  of  the  suit,  and  that  no 
question  arose  as  to  the  validity  of  the  contract  or  the 
title,  and  then  proceeded : — ] 

According  to  the  terms  of  the  conditions  of  salej  the 
contract  was  to  be  completed  on  the  11th  October;  and 
both  parties  were  then  ready.  There  is  no  reason  to 
doubt  that  had  the  vendor  lived  she  would  have  executed 
the  deed.  But  she  died  on  the  9th  October,  devising 
her  estates  to  the  infant  Defendant ;  and,  in  consequence 
of  the  infancy,  the  purchaser  could  not  obtain  a  con- 
veyance of  the  estate  without  this  suit 

The  first  question  is  this,  is  the  purchaser  liable  to 
pay  interest  on  the  purchase-money  up  to  the  time  of 
actual  completion  of  the  sale.  Now  whatever  is  by  the 
contract  agreed  to  be  done  must  be  done,  however  harsh 
it  may  be  in  the  event  towards  either  party.  Then 
what  is  the  true  construction  of  the  condition  of  sale  ? 
[His  Honor  referred  to  it,  and  then  proceeded.]  Now 
I  must  take  the  words  in  their  natural  and  primary 
signification,  and  so  taking  them,  the  meaning  is  prim& 
facie,  that  if  from  any  circumstances  whatever,  let  them 
be  what  they  might  (and  the  parties  coidd  not  foresee 
what  events  might  happen),  and  whether  they  were  cir- 
cumstances within  or  beyond  the  control  of  the  parties, 
if  the  purchase-money  was  not  paid  on  the  day  named, 

(a)  1  Irish  Ch.  Rep.  369. 
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interest  should  be  payable.  That  is  the  primary  mean« 
ing ;  true,  if  the  vendor  having  obtained  such  a  contract, 
wilfully  delays  the  completion  of  the  contract,  equity 
will  say,  it  was  not  the  intention  of  the  parties  that  he 
should  so  get  the  benefit  of  the  contract;  and  will  not 
allow  the  fraud  of  one  party  to  compel  the  other  to  pay 
interest  But  then  the  principle  thus  adopted  does  not 
extend  beyond  what  the  equity  and  justice  of  the  case 
may  demand. 


1856. 


Bannbrmak 

V. 

Clarke. 


In  this  case  an  event  has  happened  which  was  out  of 
the  control  of  either  party;  and  is  not  such  an  event 
within  the  meaning  of  the  parties  ?  It  appears  to  me 
that  it  is,  and  I  see  no  principle  of  justice  in  this  case 
requiring  me  to  put  on  the  contract  a  meaning  different 
from  its  literal  and  primary  meaning.  I  am  of  opinion 
that  any  event  which  was  beyond  the  control  of  both 
parties,  any  event  which  could  not  be  imputed  to  either 
as  an  intentional  act,  is  within  the  circumstances  that 
the  parties  had  in  their  very  contemplation ;  and  I  must 
therefore  hold  that  the  death  of  the  vendor  does  not  free 
the  purchaser  from  his  liability  to  pay  interest  under  the 
terms  of  the  conditions  of  sale. 


Then  the  further  question  has  been  argued,  whether 
the  payment  of  money  into  Court  was  not  such  a  pay- 
ment as  to  avoid  the  purchaser's  liability.  Now  that 
payment  was  a  voluntary  payment,  and  it  was  not  a  pay- 
ment to  the  party,  but  to  the  credit  of  the  cause.  If  it 
was  intended^  as  actual  payment  to  the  vendor,  why 
was  not  the  order  so  obtained,  as  it  might  have  been  ? 
Why  was  it  not  paid  to  the  separate  account  of  the 
executor  ?  That  was  not  done ;  but,  instead,  the  order 
obtained  was  only  for  a  general  payment  into  Court; 
and  it  appears   to  me   that  that   did  not  operate  as 


636  CASES    IN    CHANCERY. 

1856.         any  discharge  of  the  liability  of  the  purchaser  to  pay 

„  ^^  interest. 

Bannbrman 

V. 

CLAftXB.  Next  with  regard  to  the  costs.     On  this  point  there 

appears  to  be  some  difierence  of  opinion  on  the  autho- 
rities. In  this  case  however  the  purchase,  in  conse- 
quence of  the  vendor's  death,  could  not  be  completed 
without  the  aid  of  the  Court ;  and  it  does  not  appear  to 
me  that  the  death  of  Mrs.  Miller,  and  her  having  devised 
her  estates  to  an  infant,  make  her  estate  liable  to  the 
costs  of  th^  suit 

On  the  authorities,  I  find  two  cases  before  the  present 
Lords  Justices,  when  they  were  Vice-Chancellors ;  and 
in  both  those  cases  it  was  held,  that  there  being  no  de- 
fault in  either  party,  each  party  should  pay  his  own 
costs.  Against  that  there  is  a  decision  of  Lord  Chancellor 
Bradi/. 

I  think  the  justice  of  this  case  requires  that  each 
party  should  pay  his  own  costs,  and  I  shall  therefore, 
on  that  point,  follow  the  decisions  of  the  Lords  Jus- 
tices. 


CASES    IN   CHANCERY,  637 


1856: 
Nov.  3rd,  4th, 
5th  and  24th. 

Jurisdktum. 
AITCHISON  V.  LEE.  Banking  Acts. 

Bankruptcy, 

Re  the  ROYAL  BRITISH  BANK.  Official 

Manager. 

IN  this  case,  which  came  on  in  a  suit  and  upon  a  pe-  In  this  case, 

tition  to  wind  up  the  Royal  British  Bank,— a  Company  ^^'^^  came  on 

'^  "^  ?  r     ^   upon  a  petition 

formed  and  acting  under  the  7  &  8  Vict.  c.  11 1, — the  bank  to  wind  up  the 
had  stopped  payment  on  the  3rd  of  September,  1856.  ^^yal  British 
On  the  8th  the  petition  to  wind  up  was  presented,  and  ^^^^y  formed 
an  order  made.     On  the  ^th  Mr.  Harding  was  ap-  and  acting 
pointed  interim  manager ;   and,  on  the  same  27th,  an  y"^'  ^  m^ 

the  bank  had  stopped  payment  on  the  3rd  September,  1856.  On 
the  8th,  the  petition  to  wind  up  was  presented,  and  an  order  made. 
On  the  27th,  Mr.  Harding  was  appointed  interim  manager;  and, 
on  the  same  27th,  an  order  was  made  that  all  persons  possessing 
any  documents,  bills  or  cash,  &c.,  belonging  to  the  company,  should 
deliver  them  up  to  him  by  the  4th  October.  On  the  13th  October, 
Harding  was  regularly  appointed  official  manager,  and  on  the  2nd 
the  proceedings  had  been  registered  as  lis  'pendens. 

In  the  meantime  proceedings  in  bankruptcy  against  the  bank  had 
been  taken.  On  the  8th  September  a  creditor  filed  an  affidavit, 
and  served  a  writ  of  summons  upon  the  secretary  of  the  bank  under 
the  7th  sect,  of  7  &  8  Vict.  c.  111.  On  the  20th,  the  company  was 
duly  dissolved  under  the  deed  of  settlement.  On  the  9th  October 
the  company  was  adjudged  bankrupt,  and  Mr.  Lee  was  appointed  offi- 
cial assignee;  Duringthe  vacation,a  limited  injunction  against  proceed- 
ing in  the  bankruptcy  was  granted  ;  and  notwithstanding,  the  official 
assignee  interfered  wit  i  the  official  manager: — Held,  that  the  bank- 
ruptcy of  the  company  related  back  to  the  8th  of  September,  the  day 
when  the  summons  was  served,  and  from  that  day  the  assets  of  the 
company  vested  at  law  in  the  official  assignee ;  that  though  the  offi- 
cial assignee  was  entitled  at  law  to  the  property  of  the  company,  it 
was  a  contempt  in  him  to  disturb  the  official  manager,  who  is  a  Re- 
ceiver of  the  Court ;  that  the  proceedings  to  settle  the  affairs  of  the 
company  might  go  on  concurrently, — the  Court  of  Bankruptcy  col- 
lecting and  distributing  the  assets  of  the  company,  and  the  official 
manager  settling  the  list  of  contributories,  and  adjusting  the  rights 
of  the  shareholders  inter  se. 

The  injunction  was  dissolved,  and  the  official  manager  ordered  to 
deliver  up  books,  papers,  &c.,  to  the  official  assignee. 


AlTCHISON 
V. 
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1856.  order  was  made  that  all  persons  possessing  any  docu- 

ments^ bills,  or  cash,  &c.,  belonging  to  the  company 
should  deliver  them  up  to  him  by  the  4th  October.     On 

Lee.  the   13th    October   Harding  was  regularly   appointed 

Re  RoTAL      official  manager,  and  on  the  2nd  the  proceedings  had 

British  Bank.  ,  •  .       i       *•  i 

been  registered  as  lis  pendens. 

In  the  meantime,  proceedings  in  bankruptcy  against 
the  bank  had  been  taken.  On  the  8th  September  a 
creditor  filed  an  affidavit,  and  served  a  writ  of  summons 
upon  the  secretary  of  the  bank,  under  the  7th  section  of 
the  7  &  8  Vict  c.  111.  On  the  20th  the  company  was 
duly  dissolved  under  the  deed  of  settlement.  On  the 
9th  October  the  company  was  adjudged  bankrupt,  and 
Mr.  Lee  was  appointed  official  assignee. 

In  the  Vacation,  Vice-Chancellor  Kindersley  had 
granted  a  limited  injunction  restraining  proceedings,  so 
far  as  to  keep  the  matter  in  statu  quo,  Mr.  Lee  had, 
nevertheless,  interfered  with  the  possession  of  the  in- 
terim manager.  And  three  motions  were  now  made  : 
One,  to  order  Mr.  Harding  to  deliver  up  to  the  official 
assignee  the  books  and  other  effects  of  the  company,  of 
which  Harding^  as  official  manager,  had  taken  posses- 
sion ;  another  to  dissolve  the  injunction ;  and  a  third,  a 
motion  in  the  nature  of  a  motion  to  commit  Mr.  Lee  and 
the  messenger  in  bankruptcy  for  contempt,  in  disturbing 
the  possession  of  the  official  manager. 

The  question  discussed  on  the  principal  motion  was, 
whether  the  property  of  the  bank  should  be  distributee^ 
in  the  bankruptcy,  or  whether  it  should  be  managed  and 
distributed  under  the  winding-up  order. 

The  facts  and  the  arguments  are  so  fully  set  out  and 
adverted  to  in  the  judgment,  that  the  report  would  be 
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unnecessarily  lengthened  by  reporting  the  arguments  of  1856. 

the  learned  counsel.  .^'^^'^^^ 

AlTCHISON 
V. 

Mr.  Molty  Mr.  Brown  (of  the  Common  Law  Bar),  and  Leb. 

Mr.  6r.  M.Giffardf  were  for  Mr.  Lee,  the  official  assignee.      Re  Rotal 

British  Bank. 

Mr.  Glasse  and   Mr.   W.  D.  Lewis  for  the  official 

manager. 

The  following  cases  were  cited  in  argument :— Nor- 
wich Yam  Company  (a) ;  Pennell  v.  Roy  (ft),  Beardshaw 
V.  Lord  Londsborough  (c);  Jones  v.  Oaddes  {d) ;  Graham 
V.  Maxwell  {e) ;  India  and  Australia  Steam  Packet  Com- 
pony  (J)  ;  Russell  y.  The  East  Anglian  Railway  Com- 
pany {g)  :  and  the  following  statutes  were  commented  on : 
—7  &  8  Vict.  c.  Ill,  ss.  1,  2,  7,  12,  19,  20,  25,  28,  29, 
34,  82,87,  88",  143;  12  &  13  Vict  c.  106 ;  11  &  12  Vict. 
C.45. 

On  the  24fth  November  the  Vice-Chancellor  delivered 
the  following  written  judgment :  — 

This  case  comes  on  upon  three  different  applications 
or  proceedings. 

The  first  is  an  application  by  Mr.  Lee,  the  official 
assignee  in  bankruptcy  of  the  Royal  British  Bank,  in 
a  suit  of  Aitchison  v.  Lee,  and  in  the  matter  of  the 
Winding-up  Acts,  asking  that  Mr.  Harding,  late  the  in- 
terim manager  and  now  the  official  manager  under  those 
Acts,  may  be  ordered  to  pay  and  deliver  up  on  oath,  to 
Mr.  Lee,  all  moneys  and  securities  for  money,  property, 

(a)  27  L.  T.  (N.  S.)  323.  (d)  14  Sim.  606. 

(6)  3  De  G.  M*N.  &  Gor.  \e)  1  M*N.  &  Gor.  71. 

126.  (/)  17  Sim.  15. 

(c)  11  C.  B.  498.  (g)  3  M*N.  &  Gor.  104. 
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1856.  assets,  credits,  and  efiects,  books,  papers,  and  writings  in 

his  possession  or  power,  belonging  to  or  forming  part  ot 
the  estate  of  the  Royal  British  Bank ;  and  that  he  may 

Lee.  be  ordered  to  withdraw  from  the  occupation,  possession, 

Re  RoTAL      and  receipt  of  any  part  of  the  same  estate,  and  let  Mr. 

British  Bane,    r     -  ^    ^\.  x-  j  •      ^i.        !• 

Lee  into  the  occupation  and  possession  thereoL 

The  second  is  a  motion  to  dissolve  an  injunction, 
granted  ex  parte  in  the  suit  of  Aitchison  v.  Zee,  by 
which  the  Defendants  are  restrained  from  prosecuting 
a  summons,  issued  out  of  the  Court  of  Bankruptcy,  re- 
quiring Mr.  Harding,  then  the  interim  manager,  to  show 
cause  why  he  should  not  be  committed ;  and  by  whidi 
the  Defendants  are  also  restrained  from  molesting  or 
disturbing  Mr.  Harding  in  the  possession  of  the  pro- 
perty of  the  Royal  British  Bank. 

The  third  proceeding  is  that  Mr.  Lee,  the  official 
assignee  in  bankruptcy,  and  Mr.  Johnston,  the  mes- 
senger, appear  under  an  order  made  in  the  matter  of  the 
Winding-up  Act,  to  show  cause  why  they  should  not  be 
committed  for  contempt  of  this  Court,  in  disturbing  the 
possession  of  Mr.  Harding,  the  interim  manager. 

The  practical  question  to  be  decided  is,  whether  the 
property  of  the  Royal  British  Bank  is  to  be  distributed 
among  the  creditors  by  the  official  assignee  under  the 
bankruptcy,  or  the  official  manager  under  the  Winding- 
up  Act. 

The  material  facts  and  dates  are  the  following : — On 
the  3rd  September,  1856,  the  Royal  British  Bank,  which 
was  a  Joint  Stock  Company  formed  under  the  provisions 
of  the  Act  of  7  &  8  Vict,  for  regulating  Joint  Stock 
Companies^  stopped  payment     On  the  6th  September 
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A1TCHI8ON 


a    petition  for    winding-up    the    company  under    the  1856. 

Winding-up  Act  of  1848,  was  presented  by  Sherman^  a 

contributory,  and  was  answered  by  the  Lord  Chancellor.  i^. 

On  the    8th   September,  Elliott,  a  creditor,  filed  an  ^^s- 

affidavit  of  debt  in  the  Court  of  Common  Pleas,  and  on  „  ^  Royal 
.  .  -  lit  n  1      British  Bank. 

the  same  day  sued  out  and  served  on  the  secretary  ot  the 

company  a  writ  of  summons,  according  to  the  requisi- 
tions of  the  7th  section  of  the  7  &  8  Vict  c.  111.  On 
the  20th  September  the  company  was  dissolved  by  a 
resolution  of  a  meeting  duly  convened,  according  to  the 
provisions  of  the  deed  of  settlement  of  the  company. 
On  the  24th  September  an  order  absolute  to  wind  up  the 
company  was  made  on  the  above-mentioned  petition  of 
Sherman,  and  upon  three  other  petitions  which  had  been 
presented  by  other  contributories.  On  the  27th  Sep- 
tember Mr.  Harding  was  appointed  interim  manager 
under  the  Winding-up  Act,  and  by  another  order  of  that 
date  it  was  ordered  that  every  person  who  had  pos- 
session of  any  of  the  books  of  account,  deeds,  instru- 
ments, cash,  bills,  notes,  papers  and  writings  belonging 
to  the  company,  should,  on  or  before  the  4th  October, 
or  within  four  days  after  service,  produce  and  leave  the 
same  with  the  interim  manager.  On  the  2nd  October 
the  proceedings  under  the  Winding-up  Act  were  regis- 
tered as  a  /i^  pendens,  according  to  the  12dth  section  of 
the  Winding-up  Act.  On  the  9th  October,  when  a 
calendar  month  had  expired  from  the  service  of  Elliotts 
writ  of  summons,  another  creditor  named  Burke  pre- 
sented a  petition  for  adjudication  to  the  Court  of  Bank- 
ruptcy, and  on  the  same  day  the  company  was  adjudged 
bankrupt  imder  7  &  8  Vict  c.  Ill,  and  Mr.  Lee  was 
appointed  official  assignee.  On  the  13th  October^ 
Mr.  Harding  was  appointed  official  manager. 

Upon  these  facts  the  first  question  to  be  determmed  is 
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1856.  this:     Who  has  the  legal  title  to  the  property  of  the 

.  Company?     Is  it  vested  in  the  official  assignee,  or  in 

AlTCHISON  1  /»    .    1  Ti.  11 

9,  the  omcial  manager  ?     If  in  the  latter,  no  ground  has 

Lee.  been  suggested  why  that  title  should  not  prevail.     If  in 

Re  RoTAL  the  official  assignee,  the  next  question  is,  are  there  any 
grounds  upon  which  this  Court  ought  to  interfere  with 
the  assertion  or  exercise  of  his  legal  title  ?  The  solu- 
tion of  these  questions  depends  principally  upon  the 
construction  and  comparison  of  two  Acts  of  Parliament, 
the  7  &  8  Vict  c.  Ill,  and  the  11  &  12  Vict.  c.  46. 

Where  an  important  legal  question  arises,  which  is 
perfectly  new,  and  turns  upon  the  construction  of  an 
Act  or  Acts  of  Parliament,  the  obvious  course  for  a 
judge  sitting  in  this  Court  would  be,  to  let  the  matter 
be  tried  by  an  action  at  law ;  and  I  should  have  taken 
that  course,  but  that  upon  my  suggesting  it  to  the 
counsel  on  both  sides,  the  one  strongly  objected  to  that 
course,  and  the  other  declined  to  express  any  concur- 
rence with  the  suggestion ;  and  as  I  am  apprehensive 
that  the  taking  that  course  would  tend  materially  to 
delay  the  receipt  of  a  dividend  by  the  creditors  (for 
whose  interest  I  am  chiefly  anxious),  I  have  thought  it 
my  duty  to  decide  the  legal  question  myself 

The  first  question  then  for  consideration  is,  in  whom 
is  vested  the  legal  title  to  the  estate  and  efiects  of  the 
company. 

In  passing  the  statute  of  7  &  8  Vict  c.  Ill,  the  legis- 
lature had  two  objects, — the  one  to  facilitate  the  reco- 
very of  debts  due  by  Joint  Stock  Companies,  and  the 
other  to  detect  and  punish  abuses  attending  the  forma- 
tion and  management  of  such  companies.  With  respect 
to  the  former,  the  preamble  recites  that  it  is  expedient 
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to  extend  the  remedies  of  creditors  against  the  property  1856. 

of  joint-stock  companies,  when  unable  to  meet  their  . 

pecumary  engagements,  and  to  fiicilitate  the  winding  up  9. 

of  their  concerns.     For  this  purpose  the  statute  makes  a  ^^^» 

joint-stock  company  liable  to  become  bankrupt     Cer-  ,,  ^  Royal 

DRiTisH  Bank 
tain  acts  or  omissions  by  the  company,  specified  in  the 

statute,  are  declared  to  be  acts  of  bankruptcy ;  and  upon 
any  of  those  acts  of  bankruptcy  being  committed,  any 
creditor,  to  an  amount  sufficient  to  support  a  fiat,  may  sue 
out  a  fiat  in  bankruptcy  against  the  company ;  and  the 
Court  of  Bankruptcy  is  to  proceed  on  such  fiat  in  like 
manner  as  in  the  case  of  an  individual  trader  against 
whom  a  fiat  had  issued.  But  the  bankruptcy  of  the 
company  is  not  to  involve  the  bankruptcy  of  the  indi- 
vidual members  or  shareholders  of  the  company.  The 
11th  section  enacts,  that  the  law  and  practice  in  bank- 
ruptcy then  in  force  shall  extend,  so  fiir  as  the  same  may 
be  applicable  to  that  Act,  and  to  fiats  in  bankruptcy 
issued  by  virtue  of  that  Act,  and  to  all  proceedings 
under  such  fiats,  save  and  except  as  otherwise  directed 
by  the  Act. 

Having  thus  given  to  the  creditors  of  a  joint-stock 
company  the  remedy  of  making  the  company  bankrupt, 
the  efiect  of  which  would  be  that  all  the  estate  and  effects 
of  the  company  would  be  possessed  and  realized  by  the 
assignees,  and  divided  among  the  creditors  who  should 
come  in  and  prove,— the  statute  proceeds  a  step  further, 
and  endeavours  to  give  them  an  ulterior  remedy  against 
the  individual  members  of  the  company,  a  remedy,  how- 
ever, which,  though  consequential  on  the  bankruptcy,  is 
not  to  be  worked  out  by  the  instrumentality  of  the  Bank- 
rupt Court,  but  by  that  of  the  Court  of  Chancery.  The 
twentieth  section  authorizes  the  Bankrupt  Court  to  direct 
the  creditors*  assignees  of  the  company  to  apply  to  the 

VOL.  III.  z  z 
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1656.  Court  of  Chancery  by  petition,  for  orders  and  directions 

necessary  for  the  final  winding  up  of  the  company,  and 

to  compel  a  just  contribution  from  all  the  members  of 

Le£.  the  company  towards  the  fiill  payment  of  the  debts.   And 

Re  RoTAL      upQu  hearing  such  petition,  the  Court  of  Chancery  may 

refer  it  to  the  Master,  to  take  all  accounts  and  make  all 
inquiries  requisite  for  ascertaining  the  contribution  which 
each  member  ought  to  pay,  and  may  order  pajrment  cS 
such  contributions,  and  may  appoint  a  Receiver  to 
collect  such  contributions,  and  may  order  the  application 
of  the  money  in  or  towards  satisfaction  of  the  debts 
found  to  be  due  in  the  bankruptcy.  By  the  twenty-first 
section,  any  member  of  the  company  having  a  claim 
against  other  members  in  respect  of  the  aflbirs  or  trans- 
actions of  the  company,  may  petition  the  Court  of 
Chancery  to  adjust  and  provide  for  the  satisfiu^tion  of 
such  claim ;  but,  as  I  understand  the  intention  of  the 
Act,  it  is  competent  to  a  member  of  the  company  to  take 
this  course  only  where  an  order  to  wind  up  had  been 
obtained  by  the  creditors*  assignees,  under  the  twentieth 
section.  The  twenty-second  section  empowers  the  Lord 
Chancellor  to  make  rules  or  orders  to  regulate  the  pro- 
ceedings for  winding  up  the  company  under  the  twentieth 
section.  This,  however,  was  never  done.  The  twenty- 
fifth  and  some  following  sections  are  intended  to  efiect 
the  second  object  of  the  statute,  viz.,  the  detection  and 
punishment  of  abuses  ;  the  consideration  of  which  seems 
to  me  immaterial  to  the  decision  of  the  present  case. 

Now,  beyond  all  controversy,  the  effect  of  this  statute 
was  to  confer  on  the  creditors  of  a  joint-stock  company 
a  new  remedy  for  the  recovery  of  their  debts ;  and,  except 
so  far  as  the  statute  may  be  afiected  by  the  provisions 
of  any  subsequent  statute,  the  creditors  of  the  Royal 
British  Bank,  (for  by  the  forty-eighth  section  of  7  &  8 
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Vict  c  1 13,  banking  companies  of  more  than  six  persons^  1 856. 

are  brought  within  the  operation  of  the  statute  under  con-        ^■''^v^^ 
sideration,)  were  entitled  to  have  recourse  to  this  remedy.        itchison 
If  the   company  committed  one  of  the   acts   of  bank-  Lbb. 

ruptcy  specified  in  the  statute,  (and  that  they  did  so  is  Re  Royal 
not  disputed,)  any  creditor  whose  debt  was  of  sufficient  ^*^^"»  ^"^^ 
amount  to  sustain  a  fiat  (or  rather  a  petition  for  adjudi- 
cation, which  has  been  substituted  for  the  proceeding  by 
fiat)  had  a  right  to  have  the  company  adjudged  bank- 
rupt ;  and  upon  such  adjudication  every  creditor  had  a 
right  to  come  in  and  prove  his  debt,  and  to  have  all  those 
benefits  and  advantages  which  by  the  general  bankrupt 
laws  attach  or  are  consequential  upon  an  adjudication  in 
bankruptcy.  In  the  present  case  the  act  of  bankruptcy 
is  that  which  is  mentioned  in  the  seventh  section  of  the 
statute  now  under  consideration,  which  enacts,  that  if 
any  creditor  to  such  an  amount  as  is  by  law  required 
to  support  a  fiat,  shall  file  an  affidavit  of  such  debt  in  one 
of  the  Superior  Courts  at  Westminster,  and  shall  sue  out 
of  the  same  Court  a  writ  of  summons  against  the  company, 
and  serve  a  copy  of  such  summons  on  an  officer  of  the 
company;  then,  if  the  company  shall  not  within  one 
calendar  month  firom  such  service  pay,  secure,  or  com- 
pound for  ,the  debt,  or  satisfy  one  of  the  judges  of  that 
Court  that  it  is  the  intention  of  the  company  to  defend 
the  action  on  the  merits,  and  within  one  calendar  month 
from  such  service  enter  an  appearance  to  the  action,  the 
company  shall  be  deemed  to  have  committed  an  act  of 
bankruptcy  from  the  time  of  the  service  of  the  summons. 
Elliott,  a  creditor,  on  the  8th  September,  1856,  filed  an 
affidavit  of  debt,  and  sued  out,  and  on  the  same  day 
served,  a  writ  of  summons  in  the  manner  required  by  the 
7th  section ;  and  the  company  did  not  on  or  before  the 
8th  October,  the  day  on  which  the  calendar  month  ex- 
pired, pay,  secure  or  compound  for  the  debt,  nor  enter  an 

2z  2 
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1656.  appearance  to  the  action.     It  is  not  disputed,  diat  the 

y^^"^^        company  committed  an  act  of  bankruptcy  as  on  the  8th  of 

AlTCIIISON  c.  1  1         -I  /.     1  /•    1 

9,  September,  the  date  of  the  service  of  the  summons  ;  and 

Lee.  thereupon  it  was  competent  to  Elliott,  or  to  any  other 

Re  RoTAL       creditor  of  the  company,  whose  debt  was  of  sufficient 
British  Bank 

'  amount  to  support  a  fiat,  to  file  a  petition  of  adjudication, 

and  procure  the  company  to  be  adjudged  bankrupt ;  and 
it  is  not  disputed,  that  by  the  general  bankrupt  laws 
the  adjudication  would  make  the  company  bankrupt  firom 
the  date  of  the  act  of  bankruptcy,  viz.  the  8th  Septem- 
ber; and  accordingly,  on  the  9th  October,  JBurke,  a 
creditor  to  a  sufiicient  amount,  filed  a  petition  of  adjudi- 
cation, and  on  the  same  day  the  company  was  adjudged 
bankrupt  on  this  act  of  bankruptcy;  and  on  the  same 
day  Mr.  Lee  was  appointed  official  assignee  of  the  estate 
and  effects  of  the  company.  Moreover  it  is  admitted, 
that  if  the  Winding-up  Act  of  1848  had  never  been 
passed,  or  if  there  had  been  no  proceedings  under  it,  the 
company  was  bankrupt  firom  the  8th  of  September,  the 
date  of  filing  the  affidavit  of  debt  and  serving  the  writ  of 
summons ;  and  all  the  estate  and  effi^cts  of  the  company, 
as  fi'om  the  same  date,  vested  in  the  official  assignee  on 
his  appointment,  subject  to  the  exceptions  provided  by 
the  133rd  section  of  the  Bankrupt  Law  Consolidation  Act 
(12  &  13  Vict.  c.  106),  in  favour  of  persons  having  bona 
fide  dealings  with  the  company,  without  notice  of  a  prior 
act  of  bankruptcy. 

What  then  is  the  effect  of  the  Winding-up  Act  of  1848 
(1 1  &  12  Vict.  c.  45),  and  of  the  proceedings  which  have 
been  had  thereunder  ?  That  statute  by  its  title  professes 
to  be  an  Act  to  amend  the  7  &  8  Vict  c.  Ill,  and  some 
other  Acts  mentioned  in  the  preamble,  and  also  to  faci- 
litate the  dissolution  and  winding  up  of  joint-stock 
companies  and  other  partnerships.     After  declaring  to 
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what  companies  its  provisions  are  to  apply  (and  there  is  1856. 

no  doubt  that  the  Royal  British  Bank  is  within  its  ope-       . 

^  ^  AlTCHISON 

ration)^  it  proceeds  in  the  5th  section  to  enable  contribu-  v, 

tones  of  a  company  (but  not  to  enable  creditors)  to  apply  •^^^• 

to  this  Court  for  a  winding-up  order  in  any  of  the  cases  ^  ^^  Royal 

1.1  rrii         /»  n     \  BrITISH    BaNK. 

mentioned  m  that  section.  The  first  of  these  cases  is, 
if  the  company  shall  have  committed,  done  or  suffered 
any  act  which,  by  any  of  the  recited  Acts  (including  7  & 
8  Vict.  c.  Ill),  is  to  be  deemed  an  act  of  bankruptcy. 
And  the  6th  of  the  cases  there  specified  is  precisely  the 
same  as  that  which,  by  the  7th  section  of  the  7  &  8  Vict. 
c.  Ill  (before  referred  to),  is  to  be  deemed  an  act  of 
bankruptcy,  except  that  the  time  allowed  after  the  ser- 
vice of  the  writ  of  summons  for  the  company  to  pay, 
secure  or  compound  for  the  debt,  or  satisfy  a  judge  of 
the  intention  to  defend  the  action  on  the  merits  and 
enter  an  appearance,  is  only  three  weeks  instead  of  a 
calendar  month.  I  mention  those  two  cases  especially, 
for  the  purpose  of  observing,  with  reference  to  the 
former,  that  the  commission  by  the  company  of  an  act 
of  bankruptcy  will  serve  at  once  to  ground  a  fiat  in 
bankruptcy  under  7  &  8  Vict.  c.  Ill,  and  also  to  ground 
a  winding-up  order  under  11  &  12  Vict.  c.  45.  And 
with  respect  to  the  latter  case  I  would  observe,  that  if  a 
creditor  files  the  affidavit  of  debt,  and  issues  and  serves 
the  writ  of  summons  as  there  specified,  this  will  serve  to 
ground  a  winding-up  order  if  the  company  does  not  pay 
the  debt,  &c.  at  the  end  of  three  weeks,  and  also  to 
ground  a  fiat  in  bankruptcy  if  the  company  does  not  pay 
the  debt,  &c.  at  the  end  of  a  calendar  month.  But  the 
Act  contains  no  provision  that  a  winding-up  order  is  to 
prevent  or  impede  the  issuing  or  prosecution  of  a  fiat. 
The  6th  section  enacts,  that  in  case  a  fiat  shall  have 
been  issued  against  the  company  under  the  recited  Acts 
(including  of  course  the  7  &  8  Vict,  a  111),  or  any  of 
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1856.  them^  no  petition  for  a  winding-up  order  under  this  Act 

.  shall  be  presented  by  any  other  person  than  the  cre- 

AlTCHlSON  .  f  ^  ^  Mr 

9.  ditors*  assignees  under  the  fiat ;  and  power  is  given  to 

Leb.  such  assignees  by  the  order  and  direction  of  the  Court 

Re  RoTAL      q(  Bankruptcy  (but  not  otherwise)  to  petition  the  Court 
British  Bank.    ^^,  /         .  j.  j 

of  Chancery  for  a  winding-up  order. 

Now  it  has  not  been  contended,  that  this  Winding-up 
Act  repealed  the  7  &  8  Vict  c.  Ill,  or  that  it  operated 
generally  to  prevent  creditors  firom  proceeding  against 
the  company  by  issuing  a  fiat  in  bankruptcy,  or  filing  a 
petition  for  adjudication.  Indeed,  although  the  validity 
of  the  adjudication  is  not  actually  admitted  by  the  coun- 
sel for  the  official  manager,  they  have  not  attempted  to 
argue  that  it  is  invalid ;  but,  assuming  the  validity  of  the 
adjudication,  their  contention  is,  that,  as  at  the  time  of 
the  actual  adjudication,  there  existed  an  order  absolute 
for  winding  up,  and  an  interim  manager  had  been  ap- 
pointed,  the  adjudication,  though  valid,  must  remain 
wholly  inoperative,  no  administration  can  be  had  there- 
under, and  the  assets  of  the  company  ought  to  be  distri- 
buted among  the  creditors  by  the  official  manager. 

In  support  of  this  view  they  contend,  fiirst,  that  the 
order  absolute  to  wind  up  the  company  having  been 
made  before  the  adjudication  in  bankruptcy,  it  prevents 
the  bankruptcy  from  having  relation  back  to  the  issuing 
of  the  writ  of  summons ;  and  that,  therefore,  the  com- 
pany can  only  be  considered  as  having  become  bankrupt 
at  the  date  of  the  adjudication,  which  was  subsequent  to 
the  winding-up  order,  and  consequently  the  title  of  the 
assignee  in  bankruptcy  cannot  be  carried  back  to  an 
earlier  period  than  the  date  of  the  adjudication.  This 
argument  assumes  that  the  7th  section  of  the  7  &  8  Vict 
c.  Ill,  so  &r  as  it  enacts  that  the  company  shaU  be 
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deemed  to  have  committed  an  act  of  bankruptcy  from  1856. 

the  time  of  the  service  of  the  summons,  is  in  efiect  re-        ^^v^' 
pealed  by  the  Winding-up  Act,  at  least  in  the  parti-  ^ 

cular  case  where  a  winding-up  order  shall  have  been  Lee. 

made  before  the  adjudication,  an  assumption  for  which  Re  Rotal 
I  do  not  see  any  ground.  But,  further,  even  if  that  ^^^^isn  Bank. 
assumption  could  be  properly  made,  it  does  not  appear  to 
me  that  it  would  avail  to  prevent  the  estate  and  eSecta 
from  vesting  in  the  official  assignee.  For,  assuming  that 
the  company  only  became  bankrupt  at  the  date  of  the 
adjudication,  viz.,  on  the  9th  October,  on  which  day  the 
official  assignee  was  appointed,  it  cannot  (I  apprehend) 
be  disputed  that  at  least  whatever  was  on  that  day  the 
property  of  the  bankrupt  company  vested  in  the  official 
assignee.  What,  then,  had  at  that  time  been  done  under 
the  Winding-up  Act  to  devest  the  estate  and  effects  from 
the  company  and  vest  them  in  any  other  person  or  per- 
sons ?  The  order  to  wind  up  the  company  could  not  of 
itself  produce  any  such  effect,  either  by  reason  of  any 
thing  in  the  terms  of  the  order  itself,  or  by  reason  of 
any  clause  in  the  Winding-up  Act  And  the  only  other 
proceedings  which  had  been  taken  under  the  Winding- 
up  Act  were,  the  registering  of  the  petition  as  a,  lis 
pendens  under  the  l^th  section,  and  the  appointment 
of  an  interim  manager,  together  with  the  order  of  the 
^th  September  as  to  books  of  account,  &c.  in  the  hands 
of  any  person  or  persons,  which  does  not  afiect  the 
question.  Now  the  registration  of  the  petition  as  a  & 
pendens  had  no  other  effect  than  this,  that  by  the  2  8c  3 
Vict  c.  11,  s.  7,  a  purchaser  or  mortgagee  of  the  property 
would  be  as  much  affected  by  the  petition,  when  regis- 
tered, as  he  would  be  if  he  had  actual  notice  of  it  But 
there  is  nothing  in  this  to  affect  the  transfer  of  any  pro- 
perty from  the  company  to  any  other  person  or  persons. 
Nor  can  the  appointment  of  an  interim,  manager  have 
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1856.         any  such  effect;  for  an  interim  manager  is  nothing  more 
.  than  a  receiver,  who,  thoucrh  authorized  to  collect  the 

AlTCUISON  ,  , 

9.  assets,  has  no  estate  vested  in  him.     As  Lord  Hard- 

Lee.  wicke  observed  in  Ship  v.  Sartcood  (a)ythe  appointment 

Re  RoTAL      ^f  ^  receiver  does  not  in  any  way  afiect  the  right.     No- 

thing,  then,  which  had  been  done  under  the  Winding-up 
Act  at  the  date  of  the  adjudication,  had  the  effect  of  de- 
vesting any  estate  or  property  from  the  company.  And 
all  the  estate  and  effects  which  then  remained  vested  in 
the  company  became  at  least  on  the  9th  of  October 
vested  in  the  official  assignee. 

Another  argument  urged  on  the  part  of  the  official 
manager,  was  this:  that  it  is  impossible  for  the  adminis- 
tration of  the  assets  of  a  joint-stock  company  in  bank- 
ruptcy to  be  carried  on  simultaneously  with  proceedmgs 
imder  a  winding-up  order ;  and  as  the  winding-up  order 
is  a  valid  order,  it  must  intercept  and  prevent  any  admi- 
nistration of  the  assets  in  the  bankruptcy,  and  so  must 
invalidate  the  legal  title  of  the  assignee. 

I  certainly  feel  that  some  inconvenience  may  possibly 
arise  &om  the  simultaneous  prosecution  of  proceedings 
in  bankruptcy,  and  proceedings  under  the  Winding-up 
Act,  against  the  same  company ;  but  I  cannot  admit  its 
impossibility.  All  that  can  be  done  in  any  case  by  the 
assignee  under  the  orders  of  the  Court  of  Bankruptcy, 
is  to  divide  among  the  creditors  the  existing  estate  and 
effects  of  the  bankrupt  company.  To  go  beyond  this, 
and  make  the  shareholders  contribute  what  is  needed  to 
supply  the  deficiency  of  those  assets  for  full  satisfaction 
of  the  debts,  is  not  the  function  of  the  Court  of  Bank- 
ruptcy, but  of  this  Court.  So  that  if  the  proceedings 
are  carried  on  simultaneously  in  both  Courts,  the  effect 

(a)  $  Atk.  564. 
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would  be  this,  that  the  assignee  in  bankruptcy  would  1856. 

collect  and  realise,  and  divide  amons  the  creditors  the       . 

,     .  '  °  AlTCHISON 

existing  estate  and  effects;    and   the  official  manager  t;. 

would  proceed  to  settle  the  list  of  contributories,  and  ^**' 

ascertain  how  much  each  ousht  to  contribute  in  order  to  _,  -"*  Royal 
^  British  Bank. 

eSect  fidl  satisfaction  of  the  debts.     With  respect  to  the 

proceedings  under  the  Winding-up  Act,  the  eflect  would 

be  the  same  as  if  there  had  been  no  property  of  the 

company  to  collect  and  administer,  except  indeed  that 

each  of  the  debts  to  be  provided  for  by  contribution 

among  the  shareholders  would  have  been  reduced  to  the 

extent  of  the  dividend  received  under  the  bankruptcy. 

I  cannot,  therefore,  admit  the  impossibility  of  concurrent 

proceedings  in  bankruptcy  and  under  the  Winding-up 

Act  against  the  same  company,  which  is  the  foundation 

of  this  argument. 

But  whatever  degree  of  force  there  may  be  in  any  of  the 
arguments  against  the  legal  title  of  the  official  assignee, 
founded  on  the  provisions  of  the  Winding-up  Act  or  the 
effect  of  the  winding-up  order,  there  is  one  section  of  the 
Winding-up  Act  which  seems  to  me  to  furnish  a  com- 
plete and  conclusive  answer  to  them  all.  I  mean  the 
58th,  which  enacts,  that,  exicept  as  is  by  that  Act  ex- 
pressly provided,  nothing  in  that  Act  contained,  nor  any 
petition  or  order  under  the  same  for  the  winding  up  of 
any  company,  shall  extend  or  enlarge,  diminish,  preju- 
dice, or  in  anywise  alter  or  affect  the  rights  or  remedies 
of  creditors,  whether  against  the  company  or  against 
any  of  the  contributories  of  the  same.  Now,  beyond  all 
doubt,  one  of  the  remedies  of  the  creditors  of  a  joint- 
stock  company  at  the  time  of  the  passing  of  that  Act, 
and  which  still  subsists  unless  taken  away  by  that  Act, 
was  and  is  the  remedy  by  making  the  company  bank- 
rupt under  7  &  8  Vict.  c.  111.     The  preamble  of  this 


AncHisoM 

V, 
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1856.  Act  (as  I  haye  already  noticed)  speaks  of  it  as  a  remedy 
for  creditors,  or  (to  quote  the  preamble  more  accurately) 
as  an  extension  of  the  remedies  of  creditors  against  the 

Lee.  property  of  joint-stock  companies,  when  unable  to  meet 

Re  RoTAL      their  pecuniary  engagements.    Now  this  remedy  consists 

BftiTisH  Bank.      ^  ,    .  j»  j-    ^       •     v     i * 

not  merely  m  jnrocunng  an  adjudication  m  bankruptcy 

against  the  company,  and  there  leaving  it,  barren  and 
firuitless;  but  in  all  those  benefits  which  the  general 
bankrupt  laws  confer  on  creditors  as  consequential  on 
the  bankruptcy  of  their  debtor,  such  as  the  appoint- 
ment of  an  official  assignee,  the  election  of  creditors* 
assignees,  the  vesting  of  all  the  estate  and  eflfects  of 
the  bankrupt  in  the  assignees,  the  distribution  of  all 
that  property  among  the  creditors  by  way  of  equal  divi- 
dend. All  these  consequences,  which  by  the  general 
bankrupt  laws  attach  upon  the  bankruptcy  of  an  indivi- 
dual, are  by  the  7  &  8  Vict  c.  Ill,  and  particularly  by 
the  Uth  section  of  diat  Act,  made  to  attach  upon  the 
bankruptcy  of  a  joint-stock  company.  They  are,  in  &ct, 
so  many  parts  of  the  remedy  provided  by  that  Act  f<v 
the  creditors.  If,  then,  I  were  to  decide  that  the  eSkct 
of  a  winding-up  order  is  to  prevent  the  creditors  of  the 
company  from  procuring  an  adjudicaticm  in  bankruptcy 
against  the  company,  or  (after  the  adjudication)  to  prevent 
them  from  reaping  the  fruits  of  that  adjudication,  would 
not  that  be  (in  the  words  of  the  58th  secticA  of  the 
Winding-up  Act)  to  "  diminish,  prejudice,  alter  or  afiect 
the  rights  or  remedies  of  the  creditors  f  I  confess  it 
appears  to  me  that  such  a  decision  would  be  in  direct 
contravention  of  the  express  provisicms  of  that  section. 
If  indeed  before  the  adjudication  and  the  appointment 
of  an  official  assignee  in  bankruptcy,  and  the  consequent 
vesting  in  him  by  law  of  the  estate  and  eflfects  of  the 
bankrupt  company,  an  official  manager  had  been  ap- 
pointed under  the  Winding-up  Act,  the  case  might  per- 
haps be  different ;  for  then  it  might  be  contended,  that. 


CASES    IN    CHANCERY.  658 


AlTCHISON 


as  by  force  of  express  legislative  enactment  all  the  estate  1856. 

and  effects  of  the  company  became  vested  in  the  official 

manager,  it  should  not  be  taken  out  of  him  by  a  subse-  9. 

quent  adjudication  in  bankruptcy  and  the  appointment  I'Be* 

of  an  official  assignee.     I  express  no  opinion  on  that      ^  Rotal 

.  ^    .^  .  «  .    J  i_  .    xi     British  Bank. 

pomt ;  it  IS  unnecessary  for  me  to  do  so,  because  m  the 

present  case  no  official  manager  had  been  appointed  pre- 
viously to  the  adjudication  in  bankruptcy  and  the  ap- 
pointment of  the  official  assignee;  all  that  had  been 
done  under  the  Winding-up  Act,  besides  the  winding-up 
order  itself,  was  the  appointment  of  an  interim  manager 
or  receiver,  a  proceeding  which  (as  I  have  before  ob- 
served) could  not  afiect  any  one*s  rights. 

But  it  is  argued,  that  thb  58th  section  of  the  Wind- 
ing-up Act  is  qualified  by  an  exception,  viz.  '^  except  as 
is  by  that  Act  expressly  provided ;"  and  that  as  the 
whole  spirit  and  tenor  of  the  Winding-up  Act  is  adverse 
to  the  idea  that  there  could  be  any  administration  of  the 
estate  and  effects  of  a  bankrupt  company,  where  there 
was  a  valid  winding-up  order,  that  constitutes  au  express 
provision  within  the  meaning  of  that  section.  It  appears 
to  me,  that  this  argument  is  founded  on  a  misconstruc- 
tion of  the  words  "  expressly  provided."  Those  words, 
according  to  their  natural  and  obvious  interpretation, 
refer,  not  to  what  may  be  collected  by  inference  or  im- 
plication &om  the  supposed  general  tenor  of  the  Act, 
but  to  some  clause  or  clauses  of  the  Act,  in  which  the 
rights  or  remedies  of  creditors  are  by  specific  and  ex^ 
press  words  diminished,  prejudiced,  altered  or  affected ; 
and  on  an  examination  of  the  whole  Act,  it  is  clear  that 
they  were  intended  to  refer  to  the  73rd  section,  which 
enacts,  that  after  the  first  appointment  of  an  official 
manager  no  creditor  shall,  except  so  far  as  the  Master 
shall  permit,  have  power  to  commence  or  proceed  with 
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British  Bank. 


]  856.  any  action  against  the  official  manager^  or  against  the 

company  or  any  other  person  representing  the  same,  or 

who  is  sued  as  a  contributory  thereof,  until  after  proof 

Lee.  or  exhibiting  or  making  such  proof,  as  he  may  be  able,  of 

Re  Royal      his  debt  or  demand  before  the  Master ;  and  it  shall  be 

lawful  for  any  judge  of  the  Court  in  which  such  action 
shall  be  pending,  upon  summons  taken  out  before  him 
for  that  purpose,  to  order  that  all  further  proceedings  in 
such  action  shall  be  stayed  until  after  such  proof  shall 
have  been  made  or  exhibited  before  the  Master.  Now 
here  we  have  a  clause  which  does  in  express  terms  dimi- 
nish, prejudice,  alter  or  afiect  the  rights  or  remedies  of 
creditors  ;  and  it  is  to  this  express  provision,  and  not  to 
any  mere  inference  or  implication,  that  the  exception  in 
the  58th  section  refers. 

In  addition  to  the  arguments  founded  on  the  provisions 
of  the  Winding-up  Act,  or  the  effect  of  the  proceedings 
thereunder,  it  was  ftirther  contended,  on  the  part  of  the 
official  manager,  that  the  proceedings  under  the  Winding- 
up  Act  intercepted  the  relation  back  of  the  title  of  the 
official  assignee  to  the  date  of  the  service  of  the  sum- 
mons, by  virtue  of  the  133rd  section  of  the  Bankrupt  Law 
Consolidation  Act,  12  &  13  Vict  c.  106.  That  section 
enacts,  that  all  payments  bond  fide  made  by  any  bank- 
rupt to  a  creditor,  or  by  any  person  to  the  bankrupt, 
before  the  filing  of  the  petition  for  adjudication,  and  all 
conveyances  bond  fide  executed  by  the  bankrupt  before 
the  filing  of  such  petition,  and  all  contracts,  dealings  and 
transactions  by  and  with  the  bankrupt  boiia  fide  made 
and  entered  into  before  the  filing  of  such  petition,  and 
all  executions  and  attachments  against  the  lands  of  tlie 
bankrupt  bond  fide  executed  by  seizure,  and  all  execu- 
tions and  attachments  against  the  goods  and  chattels  of 
the  bankrupt,  bond  fide  executed  and  levied  by  seizure 
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and  sale,  before  the  filing  of  such  petition,  shall  be  1856. 

deemed  to  be  valid  notwithstanding  any  prior  act  of 
bankruptcy,  provided  the  person  so  dealing  with,  or 
paying  to,  or  being  paid  by  the  bankrupt,  or  at  whose  Lee. 

suit  or  on  whose  account  such  execution  or  attachment  Re  Rotal 
shall  have  issued,  had  not  notice  of  any  prior  act  of  **^"^  ^^  • 
bankruptcy.  But  in  my  opinion  neither  the  order  to 
wind  up,  nor  the  appomtment  of  the  interim  manager, 
comes  within  the  operation  or  intention  of  that  section. 
Neither  of  them  is  a  pajrment  by  or  to  the  company, 
nor  a  conveyance  by  the  company,  nor  a  contract ;  nor 
do  I  think  that  either  of  them  is  a  dealing  or  transaction 
by  or  with  the  company  within  the  intent  and  meaning 
of  those  terms  as  used  in  this  section.  Is  either  of  them 
an  execution  or  an  attachment?  The  execution  here 
spoken  of  is  clearly  (as  I  conceive)  the  ordinary  writ  of 
execution  founded  on  a  judgment,  the  object  and  effect 
of  which  is  to  give  to  the  Plaintiff  satis&ction  of  the 
debt  or  demand  which  the  judgment  has  determined  he 
is  entitled  to  recover  from  the  Defendant  It  appears  to 
me,  that  there  is  nothing  analogous  to  this  in  the  ap- 
pointment of  an  interim  manager  under  a  winding-up 
order.  An  interim  manager  is  but  a  receiver,  who  is  to 
preserve  the  property  until  the  Court  shall  direct  what  is 
to  be  done  with  it ;  and  his  getting  in  of  the  property 
for  that  purpose  has  nothing  of  the  character  of  an  exe- 
cution. With  respect  to  the  term  attachment  used  in 
this  section,  particularly  as  applied  to  lands  and  tene- 
ments, I  am  in  great  doubt  what  is  meant  by  it;  but 
whatever  may  be  its  meaning,  I  do  not  see  how  it  can 
apply  to  the  appointment  of  an  interim  manager.  Indeed 
this  section,  so  far  as  relates  to  contracts,  dealings,  trans- 
actions, executions  and  attachments,  is  but  a  repetition 
of  the  2  &  3  Vict.  c.  29,  which  this  Bankrupt  Law  Con- 
solidation Act  repeals  only  for  the  purpose  of  re-^nact- 
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1856.  ing  it,  in  order  that  all  the  general  laws  relating  to 

^■^"^^^^        bankruptcy  may  be  consolidated  in   this  one  statute; 

AiTCHisoN      ^^  therefore  all  the  terms  used  in  this  laird  section 

Lbs.  ought  to  receive  the  same  construction  as  would  have 

Re  RoTAL      been  given  to  the  same  terms  in  the  2  &  3  Vict  c  99. 

BaiTitH  Bank.  ^^  jf  ^j^^  last-mentioned  Act  had  remained  unrepealed, 

1  cannot  think  that  it  could  have  been  held  to  apply  to 
the  appointment  of  an  interim  manager  under  the  Wind- 
ing-up Act,  which  Act  did  not  exist  at  the  time  when  the 

2  &  3  Vict  c.  29  was  passed.  Moreover,  if  the  legis- 
lature had  intended  to  embrace  imder  this  133rd  section 
the  case  of  the  appointment  of  an  mterim  manager  under 
a  Winding-up  Act,  it  would  have  expressed  that  inten- 
tion in  clear  and  unambiguous  terms. 

From  all  these  considerations  I  am  obliged  to  come  to 
the  conclusion  on  the  first  question,  that  the  l^al  right 
and  title  to  the  estate  and  effects  of  the  Royal  British 
Bank  is  vested  in  the  assignees  under  the  bankruptcy. 

The  next  question  is,  whether  there  are  any  grounds 
upon  which  this  Court  ought  to  interfere  with  that  legal 
title  of  the  assignees. 

It  may  be  laid  down  as  a  general  rule  that  this  Court 
will  not  interfere  to  prevent  the  exercise  or  assertion  of 
a  legal  right  or  title,  unless  it  be  against  equity  and  good 
conscience  that  it  should  be  exercised  or  asserted.  What 
is  the  equity  then  in  the  present  case,  which  would 
justify  such  interference?  The  party  insisting  on  the 
equity  is  the  official  manager  (I  ought,  perhaps,  rather  to 
say  the  interim  manager,  for  no  official  manager  had 
been  appointed  till  after  the  appointment  of  an  offidal 
assignee);  but  I  will  suppose  it  to  be  the  official  manager, 
appointed  under  a  winding-up  order  obtained  by  some  of 
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the  members  of  the  company,  wluch  is  the  debtor,  for         1856. 

the  benefit  of  themselves  and  the  other  members ;  and  it        ^■^'v-^ 

is  to  be  remembered  that  all  the  members  are  liable  for        itchisoh 

the  debts  of  the  company.     The  party  disputing  the  Lbb. 

equity  is  the  assignee  appointed  under  an  adjudication      Re  Rotal 

in  bankruptcy  against  the  company,  procured  by  a  ere-  ^^^''^^  Bank. 

ditor  for  the  benefit  of  himself  and  all  the  other  creditors. 

The  former  then  may  be  considered  as  in  that  sense 

representing  the  members  of  the  company,  which  is  the 

debtor,  and  the  latter  as  representing  the  creditors.  That 

the  debtor  has  an  equity  to  restrain  the  creditor  from 

exercising  his  legal  right  or  enforcing  his  legal  remedy 

no  one  will  maintain.     What,  then,  is  the  equity  of  the 

official  manager  to  restrain  the  assignee  in  bankruptcy  ? 

Why  is  it  against  equity  or  good  conscience  that  the 

assignee  should  assert  his  legal  title  for  the  benefit  of 

the  creditors  ?    I  confess  myself  unable  to  perceive  any 

equitable  grounds  for  interfering  with  the  legal  title  of 

the  assignee. 

It  is,  however,  contended,  that  I  ought  to  apply  to 
this  case  the  rule  which  this  Court  acts  upon  in  suits  to 
administer  the  estates  of  deceased  persons,  where,  after 
a  decree  for  administration,  the  Court  will  always  restrain 
any  creditor  of  the  deceased  firom  prosecuting  an  action 
at  law  against  the  executor  or  administrator  for  the  reco- 
very of  his  debt  But  what  is  the  principle  upon  which 
this  rule  is  founded,  and  what  is  the  mischief  which  it  is 
designed  to  prevent  ?  It  is  not  founded  upon  any  equity 
as  between  the  debtor  or  those  who  represent  or  are 
interested  in  the  property  of  the  debtor,  and  the  creditor 
or  creditors ;  but  as  the  decree  for  administration  has 
for  its  first  object  the  payment  of  all  the  debts,  and  the 
decree  is  regarded  in  the  light  of  a  judgment  for  the 
benefit  of  all  the  creditors  as  they  stand  at  the  time 
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1856.  when  it  b  pronounced,  it  is  considered  to  be  against  that 

^^^^^^        justice  which  is  to  be  administered  among  the  creditors 

AiTCHisoN  ^^^  there  should  be  a  race  or  struggle  among  them  for 
Lbb.  priority.      The  mischief  which  it  is  intended  to  prevent 

Re  RoTAL  is,  partly,  that  otherwise  by  means  of  actions  at  law  some 
British  Bank.  CT^^itors   would   obtain   an   advantage  over   others,  to 

which  they  were  not  justly  entitled  after  the  decree  for 
the  benefit  of  them  all ;  partly,  that  by  the  obtaining 
judgments  the  priorities  of  the  creditors  would  be  con- 
tinually varying,  so  as  to  make  it  almost  impossible  to 
carry  the  decree  into  effect ;  and  partly,  that  the  estate 
would  be  wasted  by  the  costs  of  a  multitude  of  actions. 
Assuming  that  the  rule  of  this  Court,  to  restrain  actions 
by  creditors  after  decree,  is,  in  strictness  of  language,  to 
be  called  an  equity,  not  so  much  between  the  legatees  or 
other  persons  interested  in  the  debtor's  estate  and  the 
creditors,  as  between  creditor  and  creditor.  But  the 
principle  of  this  rule  or  equity  (let  it  be  called  what  it 
may)  has  no  application  to  the  present  case.  The  asser- 
tion by  the  assignee  in  bankruptcy  of  his  legal  title  to 
receive  and  distribute  the  estate  and  efiects  of  the  com- 
pany, does  not  in  any  degree  tend  to  enable  any  creditor 
to  gain  priority  over  others,  or  to  create  any  impediment 
to  the  just  distribution  of  the  property  among  the  cre- 
ditors, or  to  cause  any  waste  of  the  assets  by  a  number 
of  actions.  On  the  contrary,  the  administration  of  the 
estate  and  effects  in  bankruptcy  is  even  more  efficacious 
than  proceedings  under  the  Winding-up  Act  in  prevent- 
ing actions  by  creditors ;  and  it  is  not  less  efficacious  in 
producing  a  just  and  equal  distribution  of  the  assets 
among  the  creditors. 

Upon  the  whole,  then,  I  am  of  opinion,  first,  that  the 
legal  title  to  the  estate  and  efiects  of  the  company  is 
vested  in  the  assignees  under  the  bankruptcy;    and. 
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secondly,  that  there  are  no  reasons  to  justify  this  Court  1856. 

in  interfering  with  the  exercise  of  the  legal  right.  ^-^v^ 

AlTCHISON 

It  remains  only  to  apply  this  opinion  to  the  applica-  Lee. 

tions  now  before  me.  Re  Royal 

British  Bank. 

With  respect  to  the  application  by  the  official  as- 
signee, that  the  estate  and  effects  and  books  of  the  com- 
pany, now  in  the  hands  of  the  official  manager,  may  be 
ordered  to  be  delivered  over  to  the  official  assignee,  I 
think  it  ought  to  be  granted.  If  I  were  not  to  make 
such  an  order,  the  assignees  would  be  driven  to  recover 
the  property  by  an  action  at  law  against  the  official 
manager,  in  which,  if  I  am  right  in  my  view  of  the  case, 
they  must  succeed.  It  was  on  the  part  of  the  official 
manager  that  my  proposal  to  have  the  legal  question 
tried  by  such  an  action  was  most  decidedly  opposed,  and 
that  I  was  most  strongly  urged  to  take  upon  myself  the 
decision  of  the  whole  matter.  Having  done  so,  I  think 
I  am  bound  to  give  all  proper  directions  for  carrying  my 
decision  into  eflect.  It  would  be  most  unreasonable 
that  I  should  content  myself  with  expressing  my  opinion, 
and  leave  the  assignees  to  their  action,  in  order  that  the 
official  manager  may  try  the  chance  of  a  Court  of  Law 
taking  a  more  favourable  view  of  his  case  that  I  have 
been  able  to  do.  But  in  making  the  order,  I  think  I 
ought  to  direct  that  any  expenses  which  have  been  pro- 
perly incurred  by  Mr.  Harding^  either  as  interim  ma- 
nager or  as  official  manager,  in  collecting  and  realizing 
the  property,  be  ascertained  and  retained  by  him. 

The  next  application  to  be  disposed  of  is  the  motion 
to  dissolve  the  injunction  obtained  ex  parte  in  the  cause 
of  Aitchison  v.  Lee.  The  bill  in  that  cause  is  filed  by 
two  of  the  shareholders,  on  behalf  of  themselves  and  all 
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1856.  the  other  shareholders^  against  the  official  assignee,  the 

^"^"^^^"^        petitioning  creditor  in  bankruptcy,  and  the  messenger  of 

the  Court  of  Bankruptcy ;  and  it  prays  that  the  Defend- 

Lee.  ants  may  be  restrained  from  prosecuting  the  adjadica- 

Re  RoTAL      tion,  and  from  taking  any  frirther  proceedings  in  bank- 

British  Bank,  ruptcy,  and  from  prosecuting  the  summons,  by  which 

Mr.  Harding  was  called  upon  show  cause  why  he  should 
not  be  committed  for  interfering  with  the  messenger, 
and  from  molesting  or  disturbing  Mr.  Harding  in  the 
possession  or  collection  of  the  estate  and  efiects  of  the 
bank.  It  further  prays,  that  the  Defendant  Johnstone^ 
the  messenger,  may  be  ordered  to  deliver  to  Mr.  Har- 
ding possession  of  the  houses  and  offices  of  the  company, 
and  that  the  Defendant  Mr.  Lee,  the  official  assignee, 
may  be  ordered  to  pay  over  to  Mr.  Harding  any  part  of 
the  assets  of  the  company  that  may  have  come  to  his 
hands.  This  bill  proceeds  upon  the  assumption  that 
the  shareholders  of  the  company  are  entitled  to  have  the 
possession  of  Mr.  Harding,  then  the  interim  manager, 
protected  by  the  intervention  of  a  Court  of  Equity 
against  the  claims  of  the  official  assignee.  Being  of 
opinion  that  they  are  not  so  entitled,  the  injunction, 
which  to  a  limited  extent  I  granted  during  the  Vacation, 
only  that  matters  might  remain  in  statu  quo  until  the 
questions  arising  between  the  parties  could  be  fiilly 
discussed,  ought  to  be  dissolved.  Mr.  Harding,  as 
interim  manager,  has  been  made  a  co-Plaintiff  in  the 
bill,  probably  with  reference  to  that  part  of  the  prayer 
which  seeks  to  restrain  the  Defendants  from  proceeding 
with  the  summons  against  him.  But  I  think  he  is  not 
a  necessary  nor  a  proper  party.  The  proper  course  to 
obtain  protection  for  a  receiver  is  not  the  filing  of  a  bill, 
but  an  application  to  this  Court,  in  the  cause  or  matter 
in  which  the  receiver  has  been  appointed,  to  commit  the 
parties  who  are  interfering  with  him  in  the  performance 
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of  his  duties.     The  costs  of  the  motion  will  be  costs  in  1856. 

the  cause.  ^■^'v^^ 

AlTCHISON 
V, 

There  remains  only  the  showing  cause  by  the  official  Lee. 

assignee  and  the  messenger,  why  they  should  not  stand  _^  il«  Royal 
committed  for  contempt  in  disturbing  the  possession  of 
Mr.  Harding^  the  interim  manager.  When  this  Court 
has  appointed  a  receiver  of  property  (and  an  interim 
manager  is  to  all  intents  and  purposes  a  receiver),  it 
treats  any  person,  whatever  may  be  his  right  or  title, 
who  disturbs  or  interferes  with  the  possession  of  its 
receiver,  without  first  obtaining  the  leave  of  this  Court, 
as  guilty  of  contempt;  and  it  will  not  fail  to  punish 
such  contempt  so  far  as  is  necessary  for  the  protection 
of  its  receiver  in  the  performance  of  his  duties  and 
for  the  vindication  of  its  own  jurisdiction  and  autho- 
rity. It  appears  to  me  that  Mr.  Lee^  the  official  as- 
signee, and  Mr.  Johnstone,  the  messenger,  have,  by 
disturbing  and  molesting  Mr.  Harding  in  the  perform- 
ance of  his  duties  as  interim  manager,  been  guilty  of  a 
contempt  of  this  Court.  Their  interference  with  the 
possession  of  the  interim  manager  is  not  the  less  a  con- 
tempt, because,  upon  examination  of  their  title,  it  turns 
out  to  be  valid.  They  ought,  before  venturing  to  dis- 
turb Mr.  Harding,  to  have  applied  to  this  Court  to  have 
their  title  examined  into  and  recognized,  and  to  give 
proper  directions  to  enable  them  to  recover  that  posses- 
sion to  which  they  were  entitled.  I  cannot  help  further 
observing,  that  the  issuing  of  the  summons,  calling  upon 
Mr.  Harding  to  show  cause  why  he  should  not  be  com- 
mitted to  prison  by  the  Court  of  Bankruptcy  for  doing 
his  duty  to  this  Court,  was  a  step  quite  uncalled  for  and 
unjustifiable.  I  am  willing,  however,  to  suppose  that 
the  acts  done  by  the  official  assignee  and  messenger  are 
to  be  attributed  to  want  of  consideration  and  mistaken 
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1856.  advice,  rather  than  to  a  wilful  intention  to  commit  a  con- 

tempt of  this  Court     And  Mr.  Lee  and  Mr.  Johnstone 
having  now  attended,  and  having  by  their  counsel  sub- 
Lee.  mitted  themselves  and  expressed  their  regret  at  having 

Re  Royal       been  guilty  of  a  contempt  of  the  Court,  and  the  sum- 
British  Bask,  j^^q^^  against  Mr.  Harding  having  been  withdrawn,  it 

will  be  unnecessary,  for  the  vindication  of  the  authority 
of  this  Court,  to  make  any  farther  order  than  that  they 
do  pay  the  costs  of  the  motion,  and  of  the  order  nisi,  and 
of  their  now  showing  cause. 

1856. 
November  25  ill.  


Construction, 

'1£^t  BEGLEY  V.  COOK. 

Gifl  of  a  legacy  T HO  MAS  BEGLEY  by  his  will,  dated  the  22nd 

upon  trust  lo  ^^y  of  August,  1827,  after  directing  that  his  just  debts 
pay  the  income        ,  ,      n  i  . ,  /.  , . 

to  wife  for  life    ^^^  testamentary  expenses  should  be  paid  out  of  his 

and  after  her  personal  estate,  and  after  making  some  specific  devises 
the  btere^Uo  ^"^  bequests,  gave  and  bequeathed  unto  his  executrix 
the  testator's       and  executor  the  sum  of  1,340/.  upon  trust,  to  put  and 

three  sons  *' for  pj^ce  out  the  same  at  interest  on  government  or  good 
their  natural        '^  .  .  .  °  .  ® 

lives,  in  equal     real  security  or  securities,  and  pay  such  interest  as  the 

shares,"  and  same  should  become  due  and  be  received  unto  his  wife 
after  their  de-     /.     i-n  i  i_     i.     u         -^        i««       -j  j 

cease  he  cave  >  ^^  ^^     "8  ^^        should  continue  his  widow  ;  and 

one-third  of  the 

fund  to  the 

children  of  each  of  them  in  equal  shares  and  proportions,  to  be  paid 

when  and  as  they  should  respectively  attain  the  age  of  twenty-one 

years,  and  directed  that  the  interest  be  paid  to  the  children  until 

they  should  attain  twenty-one ;  and  he  gave  the  residue  to  the  same 

three  sons. 

Held,  that  the  life  interest  was,  notwithstanding  the  words  in  equal 
shares^  a  joint  tenancy  ;  and  one  of  the  three  sons  having  survived, 
took  the  whole  income ;  and  that,  on  the  death  of  the  survivor,  the 
capital  was  divisible  among  the  children  of  the  sons  in  three  shares, 
per  stirpes,  and  not  per  capita. 


Beglet 

V. 
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from  and  after  the  death  of  his  said  wife,  or  her  marrying  1856. 

again,  which  should  first  happen,  then  he  directed  his 
executor  to  pay  the  interest  arising  from  the  said  sum  of 
1,340/.  unto  his  two  sons  Thomas  and  Francis,  and  Wil-  Cook. 

liam  Begley  Cook  for  their  natural  lives  in  equal  shares  ; 
and  from  and.  after  the  decease  of  his  said  two  sons  and 
the  said  William  Begley  Cook,  then  he  gave  and  be- 
queathed one-third  part  of  the  said  principal  sum  of 
1,340/.  unto  the  children  of  each  of  them  his  said  two 
sons  and  the  said  William  Begley  Cook  in  equal  shares 
and  proportions,  to  be  paid  when  and  as  they  should 
respectively  attain  the  age  of  twenty-one  years,  the  in- 
terest of  which  he  directed  should  be  paid  to  the  several 
children  until  they  should  severally  attain  the  age  of 
twenty-one  years.  Thomas  Begley,  the  testator,  died 
in  1829.  Thomas  Begley,  the  son  of  the  testator,  died 
in  September,  1838,  without  having  had  any  children. 
Francis  Begley,  the  other  son  of  the  testator,  died  in 
September,  1842,  having  had  eleven  children,  several 
of  whom  had  died  or  were  residing  abroad.  William 
Begley  Cook,  who  was  a  natural  son  of  the  testator,  had 
one  child,  who  was  an  infant 

In  May,  1856,  this  bill  was  filed  by  four  of  the 
children  of  Francis  Begley,  to  ascertain  the  rights  of 
all  parties  with  respect  to  the  1,340/. 

The  question  was,  whether  William  Begley  Cook  was 
entitled  to  the  whole  income  during  his  life,  or  whether, 
on  the  death  of  each  of  the  three  tenants  for  life,  his 
one-third  of  the  income  went  to  his  children ;  and  se- 
condly, whether,  on  the  going  over  of  any  share,  it  went 
per  stirpes  or  per  capita. 

Mr.  Hobhouse  for  the  Plaintiff.     The  words  create  a 
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1856.  tenancy  in  common^  so  that  on  the  death  of  each  son, 

his  share  of  income  goes  over  to  his  children ;  the  words, 
**  at  the  decease  "  of  my  two  sons  and  the  said  William 

Cook.  -Begley  Cook,  must  mean  the  contemporaneous  decease 

of  all :  Willes  v.  Douglas  {a) ;  Ue  Drakeletfs  Estate  (J). 
If  nothing  be  given  over  till  after  the  death  of  all  three, 
then  two-thirds  of  the  estate  would  be  undisposed  of. 

The  second  question  is,  to  whom  the  thirds  go  over. 
They  are  given  over  to  the  children  of  the  three  as  a 
class,  to  the  children  of  the  two  sons  and  of  William 
Begley  Cook ;  that  is  a  gift  necessarily  per  capita,  and 
not  per  stirpes:  Ahrey  v.  Newman (c);  Arrow  v.  Mel- 
lish  {d). 

Mr.  Baily  and  Mr.  Batten  for  William  Begley  Cook, 
The  corpus  clearly  does  not  go  over  to  the  children  until 
after  the  death  of  the  survivor  of  the  three  donees  for 
life ;  and  the  intention  that  the  income  shall  survive,  is 
clear.  The  words  "  at  the  decease  "  of  the  sons,  must 
mean  at  the  death  of  all,  that  is  of  the  survivor,  and  that 
is  a  joint  tenancy  :  Malcom  v.  Martin  {e) ;  Armstrong 
V.  JEldridge  (f)  ;  Pearce  v.  Edmeades  (g) ;  Townley  v. 
Bolton  (A)  ;  Swan  v.  Holmes  (i) ;  Alt  v.  Gregory  (i) ; 
Arrow  v.  Mellisk  (/). 

Mr.  Bristowe,  for  the  infant  child  of  William  Begley 
Cook,  took  the  same  view  as  the  Counsel  for  William 
Begley  Cook. 

(a)  10  Beav.  47.  {g)  3  Y.  &  Col.  Ex.  246. 

(6)  19  Beav.  395.  [h)  1  Myl.  &  K.  148. 

(c)  16  Beav.  431.  (t)  19  Beav.  471. 

(rf)  1  DeG.  &  Sm.  355.  (it)  2  Jur.  N.  S.  577. 

(<?)  3  Br.  C.  C.  50.  (/)  1  DeG.  &  Sm.  ^bb. 
If)  Ibid.  215. 
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Mr.  Hohhouse  replied.     The  language  of  the  gift  of  1856. 

income  is  ''in  equal  shares.**  How  is  that  consistent 
with  a  joint  tenancy.  Those  are  the  words  always  used 
to  show  a  severance  of  tenancy.     It  is  as  if,  in  the  gift  Cook. 

for  life,  the  testator  had  given  the  income  to  the  three 
respectively ;  and,  if  it  is  necessary,  the  Court  will  so 
read  it  by  implication. 

The  Vice-Chancellor  : 

All  the  material  cases  have,  I  believe,  been  cited 
in  the  course  of  the  argument;  otherwise  I  should 
have  taken  time  for  consideration.  Now  the  only  ques- 
tion on  which  I  should  have  entertained  any  doubt  is 
the  question,  whether  the  benefit  of  the  income  of  the 
fund  survived  to  the  survivors  of  the  sons  of  the  testator, 
or  whether  a  third  of  the  income  was  intended  to  go 
over  on  the  death  of  each ;  on  the  other  question  I  have 
no  doubt  at  all.  Whatever  goes  over,  goes  over  per 
stirpes  in  thirds  to  the  children  of  the  respective  parties. 

With  regard  to  the  first  question,  the  position  of  the 
testator  was  this.  He  had  two  legitimate  sons  and  one 
illegitimate  son,  whom  he  speaks  of  as  his  reputed  son, 
and  he  meant  to  put  this  illegitimate  child  in  the  same 
position  as  his  legitimate  children.  He  gives  a  sum  of 
1,340Z.  upon  trust  to  pay  the  income  to  his  wife  during 
her  life  or  until  her  marrying  again ;  and  after  the  death 
of  his  wife,  then  he  directed  his  executors  to  pay  the 
interest  arising  from  the  sum  (which  was  to  be  placed  at 
interest)  to  his  two  sons  and  William  BegUy  Cook  for 
their  natural  lives  in  equal  shares.  Now  stopping  here, 
and  looking  at  these  words  by  themselves,  they  would 
certainly  appear  to  create  a  tenancy  in  common  by  reason 
of  the  words  "  in  equal  shares ;"  and  it  would  seem  that 
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1856p  the  duration  of  the  estate  was  intended  to  be  the  period 

^^^^^'^^        of  the  natural  lives,  that  is,  the  natural  life  of  the  three. 
Beolet 

Cook.  But  in  many  cases,  although  that  is  the  effect  of  the 

words  used  taken  per  se,  yet  if  the  Court  found  that  the 
intention  of  the  testator  was,  that  there  should  be  no  dis- 
tribution of  the  capital  until  the  survivor  of  the  three 
should  have  died,  then,  by  implication,  although  the  words 
"  in  equal  shares  "  create  only  a  tenancy  in  common,  the 
Court  has  held  that  the  estate  goes  to  the  survivors  and 
survivor.  That  appears  to  me  to  be  the  eflfect  of  the  cases. 
Here  the  testator  gives  one-third  part  of  the  principal 
sum  to  the  children  of  each  of  them  his  said  two  sons 
and  the  said  William  BegUy  Cooky  in  equal  shares  and 
proportions,  when  and  as  they  should  respectively  attain 
the  age  of  twenty-one.  Now  with  respect  to  the  ques- 
tion, whether  I  can  imply  the  word  "  respectively  "  with 
reference  to  the  gift  of  the  life  interest  The  will  shows 
that  the  testator  perfectly  knew  the  proper  meaning  of 
that  word;  for,  when  speaking  of  the  interest  of  the 
children  of  the  three  sons,  he  does  use  those  words  in 
their  correct  sense.  He  shows,  also,  that  he  understood 
the  use  of  the  word  several,  for  he  said  that  the  money 
was  to  be  paid  to  the  several  children  as  they  should 
severally  attain,  &c. ;  and  the  testator  having  shown  tliat 
he  knew  how  and  when  to  use  those  two  words,  the 
Court  will  not,  unless  driven  to  it  by  the  scope  of  the 
whole  sentence,  imply  those  words  where  the  testator 
has  not  used  them. 

It  appears  to  me  that  the  testator,  when  he  used  the 
words  from  and  after  the  decease  of  his  two  sons  and  the 
said  William  BegUy  Cooky  did  not  mean  from  and  after 
their  respective  deaths ;  and  I  cannot  import  or  imply 
that  word  when  I  find  that  the  testator,  in  a  subsequent 
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part  of  the  will,  has  used  such  words;  and  I  think  the  1856. 

gift  over  was  not  intended  to  take  effect  until  after  the 
death  of  all  the  three  tenants  for  life. 

In  one  respect,  certainly,  the  words  are  not  very 
correctly  used,  because  one  cannot  strictly  speak  of  the 
death  of  three  persons  in  the  singular;  one  cannot  speak 
of  three  persons  dying  at  the  very  same  time.  In  Alt 
V.  Gregory  the  words  were  more  correct,  "afl«r  the 
deceases.**  On  consideration  of  that  case,  the  Lords 
Justices  did  not  give  effect  to  those  words,  by  reason  of 
the  force  of  the  gift  over,  which  was  not  to  come  into 
operation  until  from  and  after  the  deceases  of  the  several 
parties.  It  appears  to  me,  in  the  construction  of  this 
will,  that  the  period  at  which  there  was  to  be  a  division 
of  any  portion  of  the  ftind,  was  not  to  arrive  until  the 
decease  of  all  three.  And  I  am  of  opinion,  that  the  gift 
is,  in  effect,  of  the  income  during  the  lives  of  the  three, 
and  of  the  survivors  if  one  should  die,  in  equal  shares, 
and  of  the  whole  to  the  survivor  for  his  life ;  and  upon 
the  death  of  the  survivor,  the  whole  fimd  to  be  divided 
into  thirds:  so  that  the  children  of  each  would  take  a 
one-third  share, — the  children  of  Thomas  Begley  would 
take  one-third;  the  children  of  Francis  Begley  one- 
third  ;  atid  the  children  of  William  Begley  Cook  the  re- 
maining one-third.  Thomas  Begley  left  no  child,  and 
there  being  no  provision  for  that  event,  his  one-third  fells 
into  the  residue. 
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11th  Nov. 

cZtJ£.  LEWIS  r.  HOPKINS. 

A  testator  gave  AjEWIS  WILLIAMS^  being  possessed  of  certain 

*^*ff..f*«^f  *^1  leasehold  estates  for  the  residue  of  a  term  of  999  years, 
to  trustees,  on  j        ' 

trust  for  his  son  made  his  will,  dated  the  3rd  October,  1799,  in  the  follow- 

Bmjamin  to         ;„  ^^rds  :— 

take  the  rents 

until  the  son 

o{  Benjamin  "  J  give  and  bequeath  unto  my  said  trustees  Lewis 

twentv-one  •  fyUluitns  and  William  Parry,  their  executors  and  ad- 
remainder  on      ministrators,  all  those  my  messuages,  tenements,  lands 

trust  to  support  j^j^j  premises  called  and  known  by  the  several  names  of 

contingent  re-  ,  . 

mainders;  and    PenttDyn-Troscaed  and  Tir  Kenol,   situate,  V/mg  and 

subject  thereto  being  in  the  hamlet  of  Troscoed,  in  the  parish  of 
such  son  for  Gwenddwr,  in  the  said  county  of  Brecon,  to  hold  the 
life ;  remainder  same  respectively,  with  their  several  and  respective  ap- 

for  the  heirs       purtenances,  unto  the  said  Lewis  Williams  and  WilUam 

male  of  such  . 

son;  remainder  Parry,  their  executors  and  administrators,  for  and  during 

to  the  second  ^^e  term  of  thirty  years,  to  commence  from  and  imme- 

of  Benjamin  diately  after  my  decease,  upon  the  trusts  and  to  and  for 

and  the  heirs  the  several  uses,  intents  and  purposes  hereinafter  men- 

™  J?  ^.     ?Y  tioned  and  declared  of  and  concerning  the  same  (that  is 

remainder  over  to  say),  upon  trust  and  confidence  to  the  end,  intent  and 

of  a  like  nature  purpose  that  they,  the  said  Lewis  Williams  and  William 

other  children  Parry,  their  heirs,  executors  and  administrators,  shall 

of  the  testator  and  may  receive,  perceive,  dispose  and  employ  the  rents, 

H  Id  ^h  t°thi*  issues  and  profits  of  the  said  messuages,  tenements,  lands 

would  have  and  premises  respectively  for  and  during  the  said  term, 

been  an  estate     ^^^  ^^^^  same  when  received  to  apply  to  the  uses  and 

tail  m  the  son 

of  Benjamin ; 

and,  being  personalty,  he  would  have  taken  an  absolute  estate. 
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purposes  following  (that  is  to  say),  in  the  first  place  to 
pay  and  discharge  all  such  debts  and  sums  of  money  as 
shall  be  due  and  owing  from  me  at  the  time  of  my  de- 
cease, and,  after  payment  of  my  just  debts,  then  upon 
trust  that  they  the  said  Lewis  Williams  and  William 
Parryy  their  executors  and  administrators,  or  the  sur- 
vivor of  them,  his  executors  and  administrators,  do  and 
shall  receive  the  rents,  issues  and  profits  of  all  and  sin- 
gular the  said  premises  so  devised  to  them,  and  the  same 
lay  out  and  continue  at  interest  upon  the  best  security  or 
securities  that  they  can  get  for  the  same,  and  shall  and 
do  accumulate  and  improve  the  same  yearly  by  making 
the  interest  thereof  principal,  and  to  bear  interest  until 
the  several  legacies  hereinafter  by  me  given  and  be- 
queathed, and  hereby  made  chargeable  thereon,  shall  be 
satisfied  and  paid ;  and  from  and  immediately  after  the 
said  legacies  shall  be  paid,  satisfied  and  discharged,  or 
immediately  after  a  sufficient  sum  or  sums  of  money 
shall  be  had  and  received  for  that  purpose  by  and  out  of 
the  rents,  issues  and  profits  of  the  said  premises,  then  I 
give  and  bequeath  the  said  premises,  and  every  part 
thereof,  with  their  appurtenances,  unto  the  said  Lewis 
Williams  and  William  Patry^  and  their  heirs,  for  and 
during  the  term  thereof  to  me  granted  yet  to  come  and 
unexpired,  at  and  under  the  rent  by  the  lease  reserved, 
upon  trust  that  they  the  said  Lewis  Williams  and  William 
Parry  do  and  shall  permit  and  suffer  my  son  Benjamin 
Williams  to  have  and  receive  and  take  the  rents,  issues 
and  profits  thereof,  and  of  every  part  thereof,  to  and  for 
his  own  use  until  the  son  of  my  said  son  Benjamin  (if 
he  shall  have  a  son)  shall  attain  his  age  of  one  and 
twenty  years;  and  from  and  immediately  after  such  son 
of  Benjamin  shall  attain  his  age  of  one  and  twenty 
years,  then  I  give  and  bequeath  the  said  premises  to  the 
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said  Lewis   Williams  and   WiUiam  Parry,  and  their 
heirs,  in  trust  to  preserve  and  support  the  contingent 
uses  and  remainders  hereinafter  limited  from  being  de- 
feated or  destroyed,  and  for  that  purpose  to  make  en- 
tries and  to  bring  actions  as  the  case  shall  require ;  but, 
nevertheless,  to  permit  and  sufier  such  son  to  have,  re- 
ceive and  take  the  rents,  issues  and  profits  thereof  for 
and  during  the  term  of  his  natural  life,  and  after  his  de- 
cease to  the  heirs  male  of  such  son,  and  for  want  of  such 
issue,  to  the  second,  third,  fourth,  fifth  and  all  and  every 
other  son  and  sons  of  the  body  of  the  said  Benjamin 
lawftilly  to  be  begotten,  severally,  successively  and  in  re- 
mainder one  after  another  as  they  and  every  of  them 
shall  be  in  seniority  of  age  and  priority  of  birth,  and  the 
several  and  respective  heirs  male  of  the  body  and  bodies 
of  all  and  every  such  son  and  sons  lawftilly  issuing,  the 
elder  of  such  son  and  sons,  and  the  heirs  male  of  his 
body  lawfully  issuing,  to  be  always  preferred,  and  to  take 
before  the  younger  of  such  son  and  sons,  and  the  heirs 
male  of  his  and  their  body  and  bodies  lawftilly  issuing; 
and  for  default  of  such  issue,  then  I  give  and  devise  all 
and  singular  the  said   premises   unto  the   said  Lewis 
Williams  and  William  Parry ,  and  their  heirs,  upon  trust 
and  confidence    to  permit  and   sufier  my   son  Lewis 
Williams  to  have  and  receive  the  rents,  issues  and  profits 
thereof  until  his  first  son  shall  attain  the  age  of  one  and 
twenty  years ;  and  from  and  immediately  aft;er  such  son 
shall  attain  his  age  of  one  and  twenty  years,  I  give  and 
devise  the  same  to  the  S£ud  Lewis  Williams  and  WiUiam 
Parry,  and  their  heirs,  in  trust  to  support  and  preserve 
the  contingent  uses  and  remainders  hereinafter  limited 
from  being  defeated  or  destroyed,  and  for  that  purpose 
to  make  entries  or  bring  actions  as  the  case  may  require, 
but  nevertheless  to  permit  and  sufiTer  such  son  to  have, 
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receive  and  take  the  rents,  issues  and  profits  thereof  for 
and  during  the  term  of  his  natural  life,  and  after  his  de- 
cease to  the  heirs  male  of  such  son,  and  for  want  of  such 
issue,  to  the  second,  third,  fourth,  fifth  and  all  and  every 
other  son  and  sons  of  the  body  of  the  said  Lewis,  law- 
fully to  be  begotten,  severally,  successively  and  in  re- 
mainder, one  after  another,  as  they  and  every  of  them 
shall  be  in  seniority  of  age  and  priority  of  birth,  and  the 
several  and  respective  heirs  male  of  the  body  and  bodies 
of  all  and  every  such  son  and  sons  lawftilly  issuing,  the 
elder  of  such  sons  and  the  heirs  male  of  his  body  law- 
fully issuing  to  be  always  preferred  and  taken  before  the 
younger  of  such  son  and  sons,  and  the  heirs  male  of  his 
and  their  body  and  bodies  lawfully  issuing ;  and  for  de- 
fault of  such  issue,  I  give  and  devise  all  and  singular  the 
said  premises  unto  the  said  Lewis  Williams  and  William 
Parry f  and  their  heirs,  upon  trust  to  receive  the  rents, 
issues  and  profits  thereof  to  and  for  the  use  and  benefit 
of  the  son  of  the  body  of  my  daughter  Abigail^  lawfully 
begotten,  until  he  shall  attain  the  age  of  one  and  twenty 
years;  and  from  and  immediately  after  such  son  shall 
attain  his  said  age  of  one  and  twenty  years,  upon  trust  to 
permit  and  suffer  such  son  to  have,  receive  and  take  the 
rents,  issues  and  profits  thereof  to  and  for  his  own  use 
and  benefit  for  and  during  the  term  of  his  natural  life, 
and  from  and  after  his  decease,  to  the  heirs  male  of  such 
son,  and  for  want  of  such  issue,  to  the  second,  third, 
fourth,  fifth  and  all  and  every  son  and  sons  of  the  body 
of  the  said  Abigail  lawfully  to  be  begotten,  severally, 
successively  and  in  remainder,  one  afler  another,  as  they 
and  every  of  them  shall  be  in  seniority  of  age  and  priority 
of  birth,  and  the  several  and  respective  heirs  male  of  the 
body  and  bodies  of  all  and  every  such  son  and  sons  law- 
fully issuing,  the  elder  of  such  sons,  and  the  heirs  male 
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of  his  body  lawfully  issuing,  to  be  always  preferred,  and 
to  take  before  the  younger  of  such  son  and  sons,  and  the 
heirs  male  of  his  and  their  body  and  bodies  lawfully 
issuing ;  and  for  defieiult  of  such  issue,  then  I  give  and 
bequeath  all  and  singular  the  said  premises  to  the  said 
Lewis  Williams  and  William  Parry,  and  their  heirs, 
upon  trust  to  receive  and  take  the  rents,  issues  and  pro- 
fits thereof  to  and  for  the  use  and  benefit  of  the  son  of 
my  daughter  Winifred,  lawfiilly  begotten,  until  he  shall 
attain  his  said  age  of  one  and  twenty  years ;  and  firom 
and  immediately  after  such  son  shall  attain  his  said  age 
of  one  and  twenty  years,  upon  trust  to  permit  such  son  to 
have,  receive  and  take  the  rents,  issues  and  profits  thereof 
to  and  for  his  own  use  and  benefit,  for  and  during  the 
term  of  his  natural  life,  and  from  and  after  his  decease, 
to  the  heirs  male  of  such  son,  and  for  want  of  such  issue, 
to  the  second,  third,  fourth,  fifth  and  all  and  every  other 
son  and  sons  of  the  body  of  the  said  Winifred  lawfully 
to  be  begotten,  severally,  successively  and  in  remainder 
one  after  another,  as  they  and  every  of  them  shall  be  in 
seniority  of  age  and  priority  of  birth,  and  the  several  re- 
spective heirs  male  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  lawfully  issuing,  the  elder  of 
such  sons  and  the  heirs  male  of  his  body  lawfully  issuing 
to  be  always  preferred,  and  to  take  before  the  younger  of 
such  son  and  sons  and  the  heirs  male  of  his  and  their 
body  and  bodies  lawfully  issuing;  and  for  de&ult  of  such 
issue,  then  I  give  and  devise  the  said  premises  unto  the 
first  and  every  other  son  and  sons  of  the  said  William 
Green  by  my  said  daughter  Sarah,  and  their  respective 
sons  in  tail  male  successively,  to  take  as  aforesaid  ac- 
cording to  seniority  of  age  and  priority  of  birth ;  and  in 
default  of  such  issue,  unto  my  granddaughter  Margaret 
Green,  daughter  of  the   said    William  Green  by  my 
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daughter  Sarah,  to  hold  unto  the  said  Margaret  Crreen, 
her  heirs  and  assigns  for  ever/* 

And  the  said  testator,  after  giving  certain  specific 
legacies  and  giving  certain  directions  in  his  said  will 
mentioned,  further  gave  and  bequeathed  as  follows: — 
**  And  all  the  residue  of  my  personal  estate^  of  what  kind 
or  nature  soever  and  wheresoever,  I  give  and  bequeath 
to  my  wife  and  my  said  son  Philip  and  my  daughters 
Abigail  and  Winifred,  share  and  share  alike ;  and  I  do 
hereby  direct,  that  if  my  wife  or  any  of  my  children  or 
grandchildren  should  live  and  continue  in  the  possession 
of  my  said  messuage  and  lands  called  Troscoed,  then 
every  such  possessor  holding  the  same  in  hand  shall  pay 
yearly  to  my  said  trustees,  as  and  for  the  rent  of  the 
same,  the  sum  of  ten  pounds  for  or  towards  the  purposes 
expressed  in  this  my  will :  and  I  do  hereby  charge  my 
said  estate  called  Pentwyn,  which  I  am  empowered  to  do 
by  my  marriage  settlement,  with  the  sum  of  160/.,  which 
I  do  hereby  give  and  bequeath  to  my  son  Philip,  to  en- 
able him  to  pay  the  better  the  sum  of  '^MOL  to  his  brothers 
as  hereinbefore  directed." 
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And  the  testator  afterwards  duly  made  and  pub- 
lished a  codicil  to  his  said  will,  which  so  far  as  is 
material  was  as  follows : — "  Whereas  I  have  given  and 
bequeathed  my  messuages,  farms  and  lands,  called  Pen- 
iwyn-Troscoed,  and  Tir  Kenol,  until  my  trustees  Lewis 
Williams  and  William  Parry,  for  and  during  the  term 
of  thirty  years,  to  commence  fi-om  and  immediately 
after  my  decease,  upon  trusts  to  receive  the  rents,  issues 
and  profits  thereof  during  the  said  term,  and  the  same 
to  apply  in  discharging  my  debts  in  the  first  place,  and 
then  to  receive  the  rents  and  profits  thereof,  and  lay 
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out  the  same  in  discharging  and  paying  the  legacies  by 
my  said  will  given  and  bequeathed,  and  after  the  same 
shall  be  paid  off  and  discharged,  then  upon  trust,  that 
my  said  trustees  shall  permit  and  suffer  my  son  Benjamin 
to  receive  and  take  the  rents  and  profits  thereof,  until 
his  eldest  son  shall  attain  his  age  of  twenty-one  years ; 
and  then  upon  trust  to  permit  and  suffer  such  son  and 
his  heirs  male  to  have  and  receive  the  same  for  and 
during  the  rest,  residue  and  remainder  of  all  and  sin- 
gular the  said  term  to  me  thereof  granted,  and  for  want 
of  such  issue  to  the  second,  third,  fourth  and  every 
other  son  and  sons  of  the  said  Benjamin^  and  their  heirs 
male  lawfully  issuing,  and  for  want  of  such  issue  I  gave 
and  bequeathed  the  said  premises  for  and  during  the  rest 
and  residue  of  the  said  term  thereof  to  me  granted  yet 
to  come  and  unexpired  unto  my  said  trustees,  upon  trust 
to  permit  and  suffer  Lewis  Williams  to  take  and  receive 
the  rents  and  profits  thereof  until  his  eldest  son  should 
attain  his  age  of  twenty-one  years,  and  then  to  such  son 
and  his  heirs  male  as  aforesaid,  for  and  during  the  rest 
and  residue  of  the  term  thereof  granted,  and  for  want  of 
such  issue  to  my  daughter  AhigaiCs  heirs  male  in  like 
manner,  and  for  want  of  such  issue  to  the  heirs  male  of 
Winifred  in  like  manner.  Now  my  will  and  meaning  is, 
and  I  do  order  and  direct  that  my  said  son  Beyamin  (in 
case  he  shall  have  a  son  that  shall  attain  his  age  of  one 
and  twenty  years)  shall  have  and  receive  a  moiety  or  half 
part  or  share  of  all  and  singular  the  rents  and  profits  of 
the  said  premises  during  his  lifetime,  or  during  so  many 
years  thereof  as  shall  come  and  be  in  his  lifetime,  and 
in  case  the  said  premises  shall  by  said  will  come  to  the 
son  of  my  said  son  Lewis  Williams^  then  my  will  and 
meaning  is  that  my  said  son  Lewis  Williams  shall,  after 
his  said  son  shall  attain  his  said  age  of  one  and  twenty 
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years,  have  and  receive  during  so  many  years  of  the  said 
term  to  me  thereof  granted  as  shall  come  and  be  in  his 
lifetime,  one  moiety  or  half-share  of  the  rents  and 
profits  thereof;  and  it  is  my  wiU  and  desire  that  this 
codicil  be  annexed  to  and  made  part  of  my  said  will  and 
testament  to  all  intents  and  purposes.'* 
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He  appointed  his  wife  Margaret  Williams^  his  son 
Philip  Williams  and  his  daughters  Abigail  and  Winifred 
executor  and  executrixes  of  his  will,  which  was  proved 
by  his  three  children,  Margaret,  the  widow,  having  died 
without  proving  or  interfering. 

The  testator  died  in  1799.  Benjamin  Williams  en- 
joyed the  estates  for  his  life,  and  died  in  1832^  without 
having  had  any  son. 


WilliamSy  the  next  son,  then  entered  into  pos- 
session, and  died  in  1846,  without  ever  having  had  any 
son. 


Abigail  Williams,  the  next  object  designated  in  the 
limitations,  married  the  Rev.  Walter  Lewis,  and  had  issue 
Edward  Williams  Lewis,  and  two  daughters,  Margaret 
Lewis,  the  wife  of  John  Lewis,  and  Mary  Lewis,  after- 
wards Mary  Havard. 

Abigail  Lewis  died  in  1809,  leaving  E.  W,  Lewis 
her  son  surviving ;  he  attained  twenty-one  in  November, 
1827,  and  died  intestate,  and  without  having  been  mar- 
ried, in  1828,  leaving  his  father,  W.  Lewis,  his  sole  next 
of  kin. 


Walter  Lewis  died  in  1833,  and  the  Plaintiff  Margaret 
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Lewis,  his  daughter,  was  his  administratrix,  and  the  ad- 
ministratrix of  her  brother  E.  W.  Lewts^  and  she  claimed 
by  the  bill  to  be  absolutely  entitled  to  the  leasehold  estate 
bequeathed  by  Lewis  Williams. 

The  trusts  had  by  deaths,  &c.,  become  vested  in  Hop- 
kins  and  Christopher,  who  were  made  Defendants,  and 
refused  to  transfer  the  leasehold  premises  to  the  Plaintiff 
except  under  the  direction  of  the  Court. 

Crwenllian  WillicoHS,  the  substantial  Defendant,  was 
the  widow  of  Philip  Williams,  the  son  of  the  testator 
mentioned  in  the  first  codicil.  Philip  died  in  1837, 
having  made  his  widow  his  executrix,  and  she  thereby 
became  representative  of  her  husband  Philip,  and  of  the 
testator  Lewis  Williams.  And  she  contended  that  the 
limitations  to  the  heirs  male  of  Benjamin,  Lewis  and 
Abigail,  in  the  will  successively,  were  too  remote,  and 
that  consequently  the  residuary  gift  to  Philip,  Abigail 
and  Winifred  operated  upon  the  leasehold  estates ;  and 
she  claimed  Philip*s  share  accordingly. 

Mr.  Baily  and  Mr.  W.  W.  Cooper  for  the  Plaintiff. 

All  the  limitations  previous  to  the  limitation  to  Abigail 
have  failed ;  and  the  only  question  is,  what  estates  were 
limited  to  the  sons  of  Benjamin  Williams,  Lewis  Wil- 
liams and  Abigail  successively  ?  No  estate  for  life  was 
limited  to  the  parents ;  but  only  a  perception  of  the  rents 
till  the  son  should  attain  twenty-one,  and  then  the  limi- 
tation is  to  the  son  for  life,  and  after  his  decease  to  his 
heirs  male;  that  is,  according  to  the  rule  in  Shelley's 
case,  a  limitation  of  an  estate  tail,  if  it  were  realty,  and 
as  it  is  leasehold,  a  limitation  of  an  absolute  estate. 
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Therefore  Lewis,  the  son  of  Abigail,  the  previous  limi- 
tations being  all  exhausted,  took  an  absolute  estate, 
which  on  his  death  went  to  his  father,  and  Margaret, 
the  administratrix  both  of  her  father  and  of  her  brother, 
is  entitled. 
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Mr.  Glasse,  Mr.  Prendergast  and  Mr.  Allen  for  the 
Defendant  Mrs.  Gwehllian  Williams. 

Mrs.  Williams  claims  through  Philip,  who  took  a 
beneficial  interest  in  the  residue,  and  the  leasehold 
estates  in  question  fall  into  the  residue.  The  first  limi- 
tation is  to  JBeryamin  for  his  life;  then  a  bequest  for 
life  to  the  unborn  son  of  Benjamin  for  life,  and  re- 
mainders over.  These  limitations  are  therefore  too  re- 
mote; and  if  a  devise  is  void  for  remoteness,  all  the 
limitations  dependent  upon  it,  and  consequently  that 
under  which  the  Plaintiff  claims,  fall  to  the  ground: 
Proctor  V.  Bishop  of  Bath  and  Wells  (a).  They  also 
cited  Clare  v.  Clare  (b) ;  King  v.  Melling  (c). 

Mr.  C  Hall  appeared  for  the  trustees. 

Mr.  Baily  replied. 


The  Vice-Chancellor: 

If  it  had  been  real  estate,  and  there  had  been  a  son  of 
Benjamin,  he  would  have  taken  an  estate  tail ;  that 
would  be  the  only  way  of  carrying  out  the  intention  of 
the  testator ;  then,  if  that  is  so,  the  efiect  is,  that  when  a 


(a)  %  H.  Black.  358.  (b)  Gas.  temp.  Talbot,  21. 

(c)  2  Lev.  58. 
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similar  limitation  to  that  which  would  have  given  an 
estate  tail  is  applied  to  personalty,  it  gives  an  absolute  in- 
terest. I  think  if  there  had  been  a  son  of  Benjamin^ 
he  would  have  taken  an  absolute  interest  in  the  kase- 
holds ;  and  so,  there  being  no  son  of  Benjamin^  the  son 
of  Lewis,  the  next  would  have  been  in  the  same  situa- 
tion. There  being  none,  then  the  next  limitation  is  to 
the  son  of  Abigail ;  and  the  son  c^  Abigail  would  have 
taken  the  estate  tail  if  it  had  been  realty ;  but  it  being 
personalty,  he  took  absolutely.  The  Plaintiff  is  therefore 
entiUed. 


The  decree  was  affirmed  on  appeal  on  the  S7th  January, 
1857, 
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1857 : 
Febmsry  «Oth. 

Trustee  Relief 
Act. 
».     ,^^^«^  Executor*  t 

Re  JONES.  coits. 


.HIS  was  a  petition  for  payment  to  a  legatee  of  a  Payment  into 

nail  legacy  which  had  been  paid  into  Court  under  the  Court  by  an 

GXGctitor  oi  a 
llowing  circumstances : — The  legacy  was  bequeathed  \^g^Qy  y^^ 

'  the  wife  of  the  Petitioner  (who,  with  his  wife,  was  queathed  to 

'J 

>road) ;  he  applied  to  the  executor  to  have  it  paid  under  "  ™«"^»^'««* 
"  '^'^  *^  woman,  not 

power  of  attorney.  The  executor  refused,  on  the  specifically  ap- 
round  that  if  at  the  time  of  payment  the  husband  had  propriated,  the 
led,  the  wife's  right  by  survivorship  would  have  accrued,  ^j^g  beinjr 

he  Petitioner  objected,  that  the  reiusal  was  unreason-  abroad,  and  the 

111 

)le,  and  the  legacy  ought  not  to  have  been  paid  into    "?  .*"  .  '^  , 
ourt,  and  the  executor  ought  not  to  have  appeared  on  paid  under  a 

le  petition,  which  was  quite  of  course,  and  ought  not,  power  of  at-  ^ 
*  1  A  1.1      torney.    Held, 

lerefore,  to  have  any  costs.     At  any  rate  he  must  take  ^i^^^  ly^^  execu- 

is  costs  of  paying  in  out  of  the  general  estate,  and  not  tor  had  a  right 

at  of  the  particular  legacy,     The  legacy  had  not  been  /?  P*^  '  '5~"  _ 

it  apart  or  otherwise  specifically  appropriated :  He  Caw^  ing  in,  to  be  out 

iorne  (a) ;  Re  Waring  (b) ;  Re  Covington  (c).  o^  the  general 

v8l8l6  ,  niS  COS18 

of  appearing  on 
The  executor  contended  that  the  risk  incurred  in  pay-  a  petition  to 

ig  the  money  on  a  power  of  attorney  was  substantial,  J^  ^"      .    /. 

nd  it  was  right  to  pay  it  into  Court    The  general  estate  the  legacy. 

'as  in  fact  wholly  administered,  and  there  was  no  iund 

>r  his  costs ;  he  asked  for  his  costs  of  paying  in  and 

ppearing  out  of  the  legacy. 

Mr.  Speed,  for  the  Petitioner ;  Mr.  Dickinson,  for  the 
xecutor. 

(a)  12  Beav.  56.  (b)  16  Jur.  652. 

(c)  1  Jur.  N.S.  1157. 
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1857.  The  Vice-Chancellor  held,  that  the  l^acy  not  being 

J.  J  specifically  appropriated,  the  executor  could  not  have 

his  costs  out  of  it  of  paying  the  money  into  Court ;  that 
the  general  fund  was  exhausted,  was  his  own  act,  and 
could  not  throw  the  costs  on  the  legacy.     As  to  the  pro- 
priety of  payuig  the  money  in,  his  Honor  was  of  opinion, 
that  though  the  risk  was  in  fact  slight,  and  might  have 
been  provided  for  by  a  guarantee,  the  executor  was  not 
bound  to  take  a  guarantee,  and  the  payment  into  Court 
was  reasonable;  because  until  the  legacy  was  actually 
reduced  into  possession  by  payment  to  the  husband,  the 
wife's  right  might  have  accrued  by  the  death  of  the  hus- 
band, which  would  have  been  a  revocation  of  the  power 
of  attorney.     The  executor  was  right  in  appearing  on 
the  petition ;  the  Court  always  desired  on  such  petitions 
to  have  the  assistance  of  the  executor,  and  therefore  he 
must  have  his  costs  of  appearing  on  the  petition,  out  of 
the  legacy  in  Court     The  costs  of  paying  in,  to  come 
out  of  the  general  estate. 
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March  3rd  and 

9th. 

Injunction 
against  Eject- 
ment. 
Equity, 
Covenants. 


NOKES  V.  GIBBON. 


J.  HIS  was  a  bill  to  be  relieved  against  a  judgment  in       Covenants. 

ejectment^  and  to  compel  the  Defendants  Henry  Gibbon  . 

and  bepttmits  Gibbon,  and  Robert  Jacomb  Hood,  to  1854, /^.grants 
deliver  up  to  the  Plaintiff  possession  of  certain  premises  a  lease  to  5., 
comprised  in  a  demise  to  the  PlaintiflfJ  and  to  leave  ^^  March  B    ' 

him  in  possession  during  the  term.  mortgages  by 

underlease,  re- 
serving ten  days,  to  C,  and  declares  himself  trustee  of  the  ten  days 
for  C,  covenanting  to  perform  the  covenants. 

B.  does  not  perform  the  covenants,  and  in  July,  C.  takes  posses- 
sion and  takes  on  himself  the  performance  of  the  covenants. 

In  April,  A.  married  and  settled  his  interest  in  the  land  subject  to 
the  lease. 

In  March,  1854>,  B,  had,  at  the  instigation  of  j4.,  assigned  all  his 
interest  to  a  trustee  for  A.,  and  in  the  same  month  A.  informed  C. 
that  he,  //.,  had  got  all  B.*s  interest.  ' 

In  February,  1855,  A,  sent  notice  to  B.  and  C.  to  perform  the 
covenants. 

In  October,  1855,  A.  brought  ejectment  in  the  names  of  his  trus- 
tees against  B.,  but  notice  of  the  ejectment  was  served  on  C. 

C.  let  judgment  go  by  default. 

Held,  that  C.  had  no  equity  against  the  trustees  of  the  freehold 
by  reason  of  any  liability  that  A.  might  have  incurred  to  C.  to  per- 
form the  covenants,  by  putting  himself  in  the  place  of  B. 

Some  of  the  covenants,  other  than  covenant  to  pay  rent,  were 
broken. 

Held,  that  if  any  covenant  against  which  relief  did  not  lie  was 
broken,  though  the  rest  might  not  be  broken,  the  Court  would  not 
relieve  against  ejectment. 

Breach  of  a  covenant  to  repair  is  not  excused  because  the  cove- 
nantor has  bond  fide  employed  persons  to  repair.  If  the  covenantor's 
agents  have  in  fact  not  repaired,  the  breach  is  not  such  as  equity  will 
relieve  against. 

Breach  of  a  covenant  to  make  a  roadway  in  front  of  a  particular 
house  is  not  to  be  relieved  against  in  equity,  because,  if  made  before 
the  roadway  in  front  of  adjacent  houses  is  made,  it  would  be  con- 
tinually cut  up  and  useless. 
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By  a  deed  of  the  31st  January,  1854,  Henry  Gibbon 
demised  land  and  an  unfinished  liouse  to  JS.  A.  Fish  for 
ninety-nine  years  from  the  25th  December,  1852,  sub- 
ject to  covenants ;  it  was,  in  fact,  a  building-lease,  with 
covenants  to  complete  the  house,  to  make  a  paved  foot- 
way in  front  thereof  with  granite  kerb  stones,  to  make  a 
roadway  in  front  thereof,  to  make  drains,  to  keep  in  re- 
pair, and  to  insure  in  the  joint  names  of  Cribban  and  FUk 

By  a  deed  of  the  1st  March,  1854,  Fish  made  an 
underlease  to  Nohes,  the  Plaintiff,  of  the  residue  of  the 
term,  less  ten  days,  by  way  of  mortgage,  to  secure  a  siun 
of  money  lent;  declaring  himself  a  trustee  of  the  ten  days 
for  NoheSy  by  way  of  further  security;  and  that  deed 
contained  covenants  by  Fish  to  finish  the  buildings,  and 
perform  the  other  covenants  of  the  original  lease. 

By  a  deed  poll,  dated  2nd  March,  1854,  Fish  as- 
signed all  his  interest  to  Osbaldistone  in  trust  for  Crib- 
bon ;  and  by  that  deed  Osbaldistone  covenanted  to  per- 
form the  covenants  of  the  original  lease.  On  the  1 8th 
March  following,  Gibbon  informed  Nohes  that  he  had 
procured  Fish  to  assign  over  his  interest,  but  did  not 
communicate  to  him  the  particulars  of  the  assignment 

In  April,  1854,  Henry  Gibbon^  bemg  about  to  marry, 
conveyed  all  his  interest  in  the  land  (subject  however  to 
the  lease  and  the  derivative  instruments)  to  Septimus 
Gibbon  and  R.  J.  Hood,  as  trustees  of  his  marriage  set- 
tlement, and  the  trusts  were  first  for  the  wife  for  life, 
remainder  to  Gibbon  for  life,  with  remainders  to  chil- 
dren. 

The  ground-rent,  due  on  the  29th  September,  185*, 
and  at  Christmas,  1854,  was  paid  by  the  Plaintiff  to 
Gibbon;  the  rent  due  at  Lady  Day,  1855,  was  tendered 
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by  the  Plaintifi^  but  the  Defendant  reiuaed  it  In  Oc- 
tober^  1855,  H,  Oibbon,  Septimus  CHbbon  and  Hood, 
brought  an  action  of  ejectment  against  Fish  and  all 
persons  entitled  to  defend  the  possession  of  the  pre- 
mises. NoheSy  the  Plaintiff^  was  no  party  to  it,  but  the 
writ  was  served  on  the  premises,  and  Nokes  was  well 
aware  of  it.  He  advisedly  abstained  &om  intervening, 
and  judgment  went  by  default 

Fish  did  not  finish  the  buildings,  or  otherwise  perform 
the  covenants  of  the  lease ;  and  on  the  8th  February, 
1855,  CHbbon  having  given  notice  to  Nokes  to  perform 
the  covenants,  Nokes  took  possession  and  commenced 
performing  the  covenants;  he  finished  the  house,  but 
as  it  was  alleged  in  this  cause,  not  properly.  It  was  also 
alleged,  that  he  did  not  insure  strictly  according  to  the 
covenant,  that  he  did  not  make  a  proper  road  and  path- 
way, and  that  he  did  not  make  proper  drains. 

Mr.  Glasse  and  Mr.  Cockerell  for  the  Plaintiff.  This 
Court  will  relieve  against  breach  of  covenant  not  wilful^ 
except  in  the  single  case  of  insurance ;  and  on  that,  there 
has  been  acquiescence  in  the  form  in  which  the  insurance 
has  been  made. 

The  judgment  in  ejectment  was  against  Fish^  whose 
whole  interest  was  vested  in  Gibbon  in  equity,  and  Grib-^ 
bon  or  his  trustee  was  bound  to  perform  the  very  cove- 
nants for  the  breach  of  which  Cribbon  ejects  Nokes.  Gib- 
bon  cannot  take  advantage  of  the  breaches :  Jenkins  v. 
Pcrtman  (a). 

Our  case  is  this  : — 

1st  If  there  are  breaches,  they  are  such  as  this  Court 
will  relieve  against 

(a)  1  Keen,  435. 
3d3 
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1856.  £ndly.  If  they  are  not  breaches  against  which  this 

Court  will  relieve,  they  are  covenants  which  Gibbon 
ought  by  himself,  or  his  trustee  Osbaldistone^  to  have 
performed,  and  therefore  as  against  Gibbon  there  is  an 
equity  to  be  relieved;  and  the  action  is  in  substance 
CHhbon's. 

Now  as  to  the  breach  of  covenants,  with  the  exception 
of  the  non-paymenj;  of  rent,  against  which  this  Court 
relieves  as  of  course,  we  say,  that  on  the  evidence,  there 
were  no  breaches  but  such  as  this  Court  will  relieve 
against. 

The  road  and  pathway  were  not  made,  because  while 
the  other  houses  adjacent  were  unfinished,  a  complete 
and  permanent  road  could  not  be  made. 

As  to  the  drains,  the  utmost  that  can  be  made  out  is, 
that  there  was  not  a  perfect  drain  to  the  dewer.  But 
Nohes  employed  a  surveyor  and  directed  him  to  do  all 
that  was  requisite ;  the  work  was  reported  to  be  done, 
and  Nohes  paid  for  it,  and  concluded  it  was  done.  What 
could  he  do  more  ?  he  could  not  himself  make  the  drains ; 
he  could  only  employ  competent  people  to  do  so,  and 
if  they  do  not  do  the  work  completely,  that  is,  on  his 
part,  accidental  omission,  not  wilful  breach,  and  the 
Court  will  relieve  against  it.  They  cited  HiU  v.  Bar- 
clay  (a) ;  Dowell  v.  Dew  (ft). 

3rdly.  Even  if  the  Court  would  not  relieve  against 
these  breaches  in  an  ordinary  case,  it  will  under  the 
peculiar  circumstances  of  this  case. 

Gibbon  is  the  person  who  seeks  to  take  advantage  of 
the  breaches,  and  who  benefits  by  the  forfeiture.     But 

(a)  16  Ves.  402,  and  18  Ves.  56.         (b)  1  Y.  &  Coll.  345. 
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he  is  himself  bound  by  the  covenants.     Fishes  interest  is  1856. 

wholly  in  Oibbon's  trustee,  who,  by  the  assignment  to 

hira,  covenants  to  perform  all  the  covenants  ;  Gibbon  is, 

therefore,  bound  to  see  that  those  covenants  are  per-        Gibbon. 

formed,  and  he  cannot  avail  himself  of  the  breach  to 

eject  NokeSy  who,  as  between  him  and  Gibbon^  was  to 

be  indemnified. 

Mr.  Baily,  Mr.  Greene  and  Mr.  Leonard,  for  the  De- 
fendants. The  breaches  alleged  are  not  finishing  the 
house ;  not  making  the  road  or  footway  ;  not  keeping  in 
repair ;  not  making  proper  drains,  and  not  insuring. 

If  we  show  that  any  such  breaches  have  been  made, 
relief  cannot  be  given;  Dowell  v.  Dew  (a)  does  not  decide 
that  breach  of  covenants  can  be  relieved  against,  on  such 
grounds  as  those  stated  by  the  Plaintiff.  The  principle 
of  that,  and  a  multitude  of  cases,  is  that  you  cannot 
have  relief  against  breach  of  covenant,  except  where 
certain  damages  can  be  recovered,  and  you  put  the  pro- 
perty absolutely  in  statu  quo  ;  and,  practically,  relief  has 
never  been  given  except  for  non-payment  of  rent :  Des^ 
carlett  v.  Dennett  (b) ;  Hack  v.  Leonard  (c) ;  Sanders  v. 
Pope  (d) ;  Sracebridge  v.  Buckley  (e)  (which  completely 
overrules  Hill  v.  Barclay) ;  Job  v.  Bannister  (/). 

In  this  case  the  breaches  are  substantial ;  that  proper 
drains  within  the  meaning  of  the  covenant  have  not 
been  made  is  clear.  How  can  a  house  be  called  drained 
which  has  no  drain  whatever  to  the  sewer,  no  outlet 
whatever,  as  is  proved,  for  the  sewerage?  For  relief 
against  these  breaches  no  general  equity  is  shown.  Next, 

(a)  1  Y.  &  Coll.  345.  (e)  2  Price,  200;  and  see 

(6)  9  Mod.  22,  p.  217. 

(c)  Ibid.  91.  (/)  2  Kay.  &T.  374. 

(d)  12  Ves.  282. 
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it  is  said  that  Gibbon  was  liable  on  tfie  covenants^  and, 
therefore,  that  the  Plaintiff  in  qectment  ought  not  to 
have  recovered.  Now,  it  is  not  pretended  that  any 
equity  could  have  arisen  but  for  the  assignment  to  ChbdU 
distone;  but  that,  it  is  said,  imposes  an  obligation  on 
Gibbon.  Nohes  had,  in  effect,  under  the  mortgage  to 
him,  the  whole  term,  for  the  ten  day's  reversion  was  in 
trust  for  him ;  Fish  had,  therefore,  nothing  to  assign  to 
Osbaldistone  but  the  dry  legal  interest  in  the  ten  days, 
and  nothing  at  all  passed  to  Gibbon,  Gibbon  had 
nothing  but  the  reversion  in  the  freehold,  and  that  he 
conveyed  to  the  trustees  of  his  settlement  What  differ- 
ence, therefore,  could  the  assignment  to  Osbaldistone 
make  to  Nohes?  What  equity  could  it  give  him  against 
Gibbon  ?  If  anything  at  all  passed  to  Osbaldistone^  it 
was  as  trustee  for  Gibbon^  and  that  could  not  a£fect  the 
trustees,  the  ground  landlords. 


Mr.  Glasse  replied. 


March  9tb. 


Judgment. 


The  Vice-Chancellor  : 

The  facts  of  this  case,  though  apparently  complicated, 
are  in  truth  very  simple. 

Henry  Gibbon^  one  of  the  firm  of  Langley  and  Gib- 
bon, solicitors  for  the  Defendants,  was,  in  January,  1854, 
owner  of  a  plot  of  ground..  On  the  31st  January,  he 
granted  a  lease  of  it  to  Fish  for  ninety-nine  years  ;  Fish 
undertaking  to  complete  a  messuage  commenced  upon 
it,  and  entering  into  certain  covenants,  which  were,  in 
fact,  ordinary  building  covenants. 


On  the  1st  March,  Fish  being  in  want  of  money,  bor- 
rowed from  Nohes  a  sum  of  75/.,  and  mortgaged  his 
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interest  in  the  lease  by  a  sub-lease  of  the  premises  for 
the  term,  less  ten  days,  of  which  ten  days  he  declared 
himself  a  trustee  for  the  mortgagee ;  and  Fish  covenanted 
to  perform  the  covenants  of  the  lease. 

On  the  following  day,  Fish  made  a  second  mortgage 
to  Gibbon. 

Fish  not  having  performed  his  covenants,  in  July, 
1854,  Nohes  entered  into  possession,  and  took  upon 
himself  the  perfonmance  of  the  covenants.  Previously 
to  that,  in  the  month  of  April,  1854,  Gibbon,  by  his 
marriage  settlement,  had  conveyed  all  his  interest,  sub- 
ject to  the  lease,  to  two  persons,  Septimus  Gibbon  and 
Hobert  Jacomb  Hood,  as  trustees  on  various  trusts.  The 
first  was  to  the  separate  use  of  Mrs.  Gibbon,  with  re- 
mainder to  Mr.  Gibbon,  and  various  other  trusts. 

On  the  18th  October,  1854,  Nohes  paid  Gibbon  a 
quarter's  ground  rent  In  the  meantime,  a  correspon- 
dence had  been  going  on  between  Langley  and  Gibbon, 
as  solicitors  for  Gibbon  and  Nohes,  the  object- of  which 
was  to  endeavour  to  effect  an  arrangement ;  that,  how- 
ever, went  off;  but  while  it  lasted,  in  March,  1854, 
Gibbon  had  procured  Fish  to  make  an  assignment  of  all 
his  interest  to  one  of  Langley  and  Gibbons  clerks,  Mr. 
Osbaldistone,  as  trustee  for  Gibbon, 

The  effect  of  this  was,  that  in  equity  Gibbon  stood  in 
the  shoes  of  Fish.  On  the  18th  of  March,  1854,  Gib- 
bon communicated  to  Nohes  that  he  had  got  Fish  to 
assign  his  interest,  not  certainly  stating  the  precise  nature 
of  the  deed,  but  still  stating  clearly  that  Gibbon  had  got 
all  Fish's  interest  On  the  8th  January,  1855,  another 
quarter's  rent  having  become  due,  Nohes  paid  it  to  Gib- 
bon.   All  this  time  the  covenants  remained  unperformed. 
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1856.  But  LangUy  and  Oibbon  were  aware  of  it,  and  it  ap- 

^"'^'^^'^^  pears  to  me,  that  up  to  the  date  of  the  notice  of  the  8th 

^^  February,  1855,  the  non-performance  of  the  covenants 

.Gibbon.  was  condoned  by  Gibbon, 

On  the  8th  February,  Langley  and  Gibbon  sent  a 
notice  to  Fish  and  also  to  uVokes,  requiring  them  to  per- 
form the  covenants,  to  make  the  road,  do  the  repairs,  &c. 

That  notice  was  sent  on  behalf  of  the  freeholderSy  in 
the  plural;  but  it  does  not  appear  that  there  was  any 
distinct  notice  to  Notes  that  Gibbon  was'  no  longer  the 
freeholder;  the  notice  was  sent  to  Fish  as  well  as  to 
NokeSy  which  was  unnecessary,  as  Fish  had  no  longer 
any  interest.  Probably  it  was  served  on  Fish,  as  the 
person  by  the  terms  of  the  lease  legally  bound  to  per- 
form the  covenants.  That  circumstance  is,  however,  im- 
material ;  it  could  not  have  misled  Nokes  into  the  idea 
that  Fish  had  any  interest,  because  he  knew  of  FisKs 
assignment 

In  consequence  of  this  notice,  Nokes  employed  a  sur- 
veyor to  survey  the  premises,  and  to  cause  the  house  to 
be  put  into  proper  condition.  And  it  appears  that  a 
person  named  Bennett  was  employed  to  complete  the 
premises.  And  according  to  the  evidence  of  two  of  the 
witnesses,  who  examined  the  premises,  they  supposed 
that  the  necessary  things  had  been  done.  On  the  25th 
March,  1855,  another  quarter's  rent  becoming  due,  Nokes 
tendered  it  to  Gibbon,  and  Gibbon  refused  it  On  the 
26th  May,  1855,  Nokes  filed  his  bill  against  Fish  for 
foreclosure,  and  Gibbon  was  made  a  party  to  that 
suit  On  the  17th  July,  1855,  Gibbon  put  in  his  answer 
in  that  suit,  insisting  that  his  mortgage  was  entitled  to 
priority  over  Nokes\ 
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In  October,  1855,  an  action  of  ejectment  was  brought  1856. 

by  Gibbon  in  the  names  of  himself  and  Septimus  Gibbon 
and  Wood,  the  trustees  of  the  settlement,  against  JFish 
only,  on  an  alleged  breach  of  covenants.  It  is  difficult  Gibbon. 
to  understand  why  Fish  was  made  the  nominal  Defend- 
ant At  first  sight,  it  would  appear  as  if  it  was  intended 
to  keep  up  the  idea  that  Fish  had  an  interest;  but  when 
I  recollect  that  Nohes  knew  of  the  assignment  by  Fishy 
I  think  there  could  be  no  intention  of  deception ;  and 
there  was  no  deception  in  fact.  At  any  rate,  Nokes  was 
in  possession,  and  notice  of  the  action  of  ejectment  was 
communicated  to  him,  and  he  was  at  liberty  to  defend  it 
Or  if  he  did  not  think  fit  to  do  that,  it  was  competent  to 
him  then  to  have  filed  his  bill,  and  to  have  said,  "  I 
admit  that  the  rent  has  not  been  paid;  but  no  other 
covenants  have  been  broken;  or  if  they  have,  I  have 
equitable  grounds  for  resisting  the  ejectment" 

It  appears  that  Nokes  took  advice  on  the  subject,  and 
was  advised  that  he  could  not  defend  the  action ;  and  I 
understand  that  he  was  so  advised  on  the  ground  that 
the  covenants  had  been  substantially  broken.  As  he 
acted  on  that  advice  at  law,  then  was  the  time,  if  he  had 
equitable  grounds,  to  file  a  bill.  Instead  of  so  doing, 
he  let  judgment  go  by  default ;  and  on  the  5th  Novem- 
ber following,  Nokes  was  evicted ;  and  so  matters  were 
allowed  to  stand  till  February,  1856;  and  then  Nokes 
filed  the  present  bill. 

At  first  sight,  it  does  not  appear  why  Gibbon  was 
named  as  a  Plaintiff  in  the  ejectment ;  for  if  the  settle- 
ment was  good,  the  trustees  were  the  parties  to  bring  it. 
But  I  assume  it  was  done  ex  abundanti  cautela. 

It  does  not  appear  to  me  that  it  could  be  intended  as 
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N0KE8 

0. 
Gibbon* 


a  deceit  on  Nbkes;  because  Nohes  was  aware  at  any 
rate  that  the  interest  of  Fish  had  passed  to»  or  was  under 
the  control  of  Gibbon;  and  it  does  not  appear  that  Nohes 
made  any  inquiries  to  learn  why  the  other  two  Plainti£& 
were  joined. 


Now  this  bill,  considering  the  course  which  the  argu^ 
ment  has  taken,  is  peculiar.  It  proceeds  on  this  footing. 
It  does  not  suggest  that  the  covenants,  on  the  alleged 
breach  of  which  the  Defendants  W.  CHbbon  and  the 
trustees  have  proceeded,  are  covenants  as  to  which  a 
Court  of  Equity  ought  to  restrain  them  from  exercising 
their  legal  rights,  except  as  to  the  covenant  for  payment 
of  rent;  but  it  assumes  that  no  covenant  has  been 
broken,  except  the  covenant  to  pay  rent;  and  that,  and 
that  only,  is  the  equitable  ground  appearing  on  the  face 
of  the  bill  for  coming  into  this  Court.  This  is  referred 
to  particularly  in  the  twenty-second  paragraph  of  the 
bill.  So  that  the  bill  proceeds  on  the  footing  that  the 
reason  for  coming  into  equity  was,  that  the  only  cove- 
nant broken  was  the  covenant  to  pay  rent  The  Defend- 
ants having  answered,  it  then  appeared  for  the  first  time 
that  the  settlement  had  been  made  by  JET.  Gibbon. 
Nokes,  up  to  that  time,  was  not  aware  of  it  He  might 
have  conceived  by  the  notice  on  behalf  of  the  freeholders 
that  other  persons  besides  H,  CHbbon  were  interested. 
But  that  would  not  lead  him  to  suppose  that  there  had 
been  an  actual  conveyance  of  all  Gibbon's  estate  to  other 
persons.  The  answer  did  not  notice  the  assignment  to 
Osbaldistone  of  Fish's  interest 


The  suit  being  then  at  issue,  evidence  was  gone  into, 
and,  as  I  understood,  after  the  evidence  was  closed, 
Nohes  discovered  the  particulars  of  the  deed  of  March, 
1854,  by  which  the  interest  of  Fish  was  assigned  to 
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Osbaldistone.     The  parties  thereupon  agreed^  that  at  1856« 

the  hearing  the  case  should  be  dealt  with  as  if  the  bill 
had  been  amended  by  introducing  a  statement  of  the 
deed  of  2nd  March,  1854,  and  that  the  assignment  was 
thereby  made  to  Osbaldistone  as  a  trustee  for  H. 
Gibbon. 

Now  the  equity  principally  relied  upon  at  the  bar  on 
the  part  of  Plaintiff  is,  that,  by  reason  of  that  deed, 
Gibbon  stands  in  Fish's  shoes,  and  is  liable  to  FisKs    ^ 
obligations ;    that  Fish  was  bound  by  covenant  with 
Nokes  to  perform  the  covenants  in  the  original  lease ; 
and  that  Gibbon^  standing  in  equity  in  the  place  of  Fish^ 
became,  as  between  himself  and  NoheSy  bound  to  perform 
them ;  and  that  at  all  events  he  cannot  take  advantage  of 
the  breach  of  them  as  against  Nokes.  Now,  assuming  the 
bill  to  contain,  according  to  the  arrangement  between  the 
parties,  an  allegation  of  the  deed  of  March,  1854,  and  that 
Osbaldistone  was  a  trustee  for  H.  Gibbon,  and  assuming 
also  that  Gibbon's  original  interest  as  lessor  still  re- 
mained vested  in  him,  it  appears  to  me  clear,  even  inde- 
pendently of  the  decision  in  Jenkins  v.  Portnuin,  that,  if 
that  were  the  simple  state  of  the  facts,  it  would  be  im- 
possible for  this  Court  to  allow  Gibbon  to  recover  in 
ejectment  against  Nokes;  and  I  do  not  understand  that 
that  proposition  is  disputed.     But  that  principle  is  not 
here  applicable,  because  Gibbon's  interest  as  lessor  be- 
came vested  in  the  trustees  of  his  marriage  settlement, 
who  have  no  benefit  of  Fish's  interest ;  and  they  are  the 
persons  recovering  in  the  ejectment     Therefore,  what- 
ever equity  Nokes  might  have  against  Gibbon,  he  has 
none  against  the  trustees. 

The  Plaintiff,  &iling  to  establish  any  title  to  relief  on 
the  ground  of  the  deed  of  March,  I8d5|  by  which  Fish's 
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1856.  interest  was  assigned  to  Osbaldistone  in  trust  for  Gibbon 

it  is  next  contended  on  his  behalf,  that,  with  the  excep- 
tion of  the  covenant  for  payment  of  rent,  there  has  been 
Gibbon.  no  breach  of  any  covenant  in  the  lease ;  or  if  there  has 
been  any  such  breach,  there  are  equitable  grounds  for 
ei^cusing  the  breach  and  relieving  against  the  legal  for- 
feiture. Now  the  covenants  which  are  more  particularly 
insisted  upon  by  the  Defendants  as  having  been  broken, 
are, — 1st.  The  covenant  for  insuring;— 2nd,  The  cove- 
#  nants  for  making  the  roadway  and  footway ; — and  3rdly. 
The  covenant  for  making  the  drains.  With  respect  to 
the  covenant  for  insuring,  it  has  clearly  been  broken; 
but  I  think  that  there  is  such  a  degree  of  doubt  upon 
the  evidence,  whether  there  has  not  been  a  concurrence 
in  that  breach,  as  would  induce  me,  if  the  case  turned 
upon  that  covenant  alone,  to  direct  an  issue,  or  at  least 
have  the  witnesses  examined  viva  voce.  With  respect  to 
the  covenants  for  making  the  roadway  and  footway, 
there  has  also  been  a  clear  breach  ;  but  the  Plaintiff  ex- 
cuses it  by  saying,  that  it  would  have  been  useless  to 
make  the  roadway  and  footway  in  front  of  the  house  in 
question  until  all  the  other  houses  in  the  same  row  or 
street  were  completed,  and  a  continuous  roadway  and 
footway  made  throughout.  This  appears  to  me  to  be 
no  excuse,  and  furnishes  no  equity  upon  which  I  can 
interfere  with  the  legal  right.  With  respect  to  the  co- 
venant for  making  the  drains,  aflber  a  careful  examination 
of  the  evidence  it  appears  to  me  beyond  all  doubt,  that 
this  covenant  has  been  broken.  If  I  had  any  doubt, 
I  should  dii*ect  an  issue.  And  what  is  the  equity  set  up 
by  the  Plaintiff  to  save  himself  from  the  legal  conse- 
quences of  such  breach  ?  It  is,  that  the  builder  whom 
he  employed  employed  a  workman  about  the  drains, 
who  failed  to  perform  the  work,  but  who  falsely  repre- 
sented to  his  employer  that  the  work  had  been  effec- 
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tually  executed ;  and,  therefore,  it  is  contended  that  this 
is  a  case  of  mistake  on  the  part  of  the  Plaintiff,  as  he 
could  not  see  the  drains  underground,  and  that  this 
Court  will  always  relieve  against  mistake.  It  is  impos- 
sible to  recognize  this  as  the  sort  of  mistake  from  the 
consequences  of  which  this  Court  will  relieve.  The 
lessee  in  a  building  lease  is  responsible  for  the  acts  or 
omissions  of  the  persons  he  employs  to  do  the  work 
required  by  his  covenants ;  and  he  cannot  shelter  him- 
self by  saying  that  the  workmen  neglected  their  duty. 
No  equitable  ground  is  thereby  afforded  for  relieving 
against  the  legal  consequences  of  the  breach  of  the 
covenant  On  the  whole,  therefore,  I  am  clearly  of 
opinion,  that  there  has  been  a  breach  of  one  or  more  of 
the  covenants,  with  respect  to  which  no  equitable  ground 
for  relief  has  been  shown. 


1856. 


Now  I  think  it  is  a  clear  principle,  that  if  there  be 
breaches  of  several  covenants  in  a  lease,  and  there  be 
any  one  of  them  with  respect  to  which  there  exists  no 
equitable  ground  for  relief,  although  there  may  be  as  to 
all  the  others  the  most  unquestionable  right  to  relief  in 
equity,  this  Court  will  not  interfere  to  prevent  the  lessor 
from  recovering  in  an  action  of  ejectment  founded  on 
those  breaches.  And  that  appears  to  me  to  be  the  pre- 
sent case. 


The  bill  was  dismissed  with  costs  as  to  the  trustees, 
but  without  costs  as  to  H.  Gibbon. 
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Motion. 

Security  for 

CoiU. 


When  a  person 
presenting  a  pe- 
tition in  a  cause, 
not  being  a 
party  to  it,  is 
out  of  the  juris- 
diction, the 
Respondent 
may  make  a 
substantive 
motion  for 
security  for 
costs. 


ATKINS  V.  COOKE. 

1  HE  question  in  this  case  was,  whether  when  a  person 
who  presents  a  petition  in  a  cause,  not  being  a  party  to 
it,  is  out  of  the  jurisdiction,  the  Respondent  to  the  pe- 
tition may  move  that  the  Petitioner  shall  give  seciurity 
for  costs, 

Mr.  Pryor^  for  the  motion,  contended,  that  he  had  a 
right  to  make  the  application,  and  was  not  obliged  to 
wait  till  the  petition  came  on,  then  to  make  the  ob- 
jection. 

Mr.  Jessellf  for  the  Petitioner,  argued,  that  the  proper 
course  of  practice  was  to  object  at  the  hearing  of  the 
petition,  and  that  it  was  irregular  to  give  a  substantive 
notice  of  motion. 

The  following  cases  were  cited,  Ex  parte  Seidler  (a) ; 
Ex  parte  Latta  (b) ;  Drever  v.  Maudsley  (c) ;  Egc  parte 
Foley  id). 


Judgment. 


Tlie  Vice-Chanc£L140R  : 

That  a  Respondent  to  such  a  petition  has  a  right  to 
have  security  for  costs  is  not  in  controversy ;  but  the 
question  is,  whether  he  is  entitled  to  apply  by  motion, 
or  whether   he   must  wait    till    the  petition  comes  on 


(a)  12  Sim.  106. 

(5)  5  De  G.  &  Sm.  186. 


(c)  5  Russ.  II. 
{d)  11  Beav.  456. 
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to  be  heard,  and  then  require  security  before  the  petition 
is  heard. 

The  cases  cited  upon  the  point  prove  this,  that  the 
Respondent  may  wait  till  the  petition  comes  on  to  be 
heard,  but  they  do  not  decide  that  he  may  not  move,  and 
I  am  not  aware  of  any  case  which  does  so  decide. 

If  in  the  absence  of  authority  we  look  at  the  matter 
upon  principle,  I  see  no  reason  why  the  Respondent 
should  not  make  the  application  by  motion.  He  may 
find  it  requisite  to  file  afiidavits,  and  incur  other  expenses 
to  meet  the  petition.  And  if  it  is  admitted  that  the  Re- 
spondent is  entitled  to  have  security,  it  would  appear 
very  extraordinary,  that  he  should  be  obliged  to  incur 
those  expenses  before  he  is  entitled  to  ask  for  the  se- 
curity. Now  of  the  authorities  that  have  been  referred 
to,  one,  Ex  parte  Seidler  in  the  12  Sim,,  is  to  this  effect, 
that  where  the  Respondent  has  filed  affidavits  before  the 
petition  comes  on,  that  does  not  prevent  him  fi'om  ob- 
jecting that  security  for  costs  must  be  given  before  the 
petition  can  be  heard.  If  it  were  necessary  to  determine 
that  question,  I  should  be  inclined  with  much  respect  to 
difier  firom  that  decision.  It  appears  to  me  contrary  to 
the  general  practice.  If  in  a  suit  where  the  Plaintiff  is 
out  of  the  jurisdiction,  the  Defendant  takes  a  single  step, 
even  such  as  asking  for  time  to  answer,  he  forfeits  his 
right  to  ask  for  security ;  and  I  do  not  see  why  that  rule 
should  apply  to  a  Defendant  to  a  bill,  and  not  to  the  case 
of  a  Respondent  to  a  petition.  What  is  the  principle  on 
which  the  Defendant  to  a  bill  waives  his  right  by  taking 
any  step  in  the  cause  ?  It  is  this,  that  being  entitled  to 
say,  "  I  am  not  bound  to  enter  into  the  contest  with  you, 
till  you  have  given  security,"  if  he  does  take  a  step 
towards  preparing  for  the  conflict,  even  though  it  be  so 
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trifling  a  step  as  applying  for  time  to  answer,  he  has 
entered  into  the  contest,  and  then  it  is  inconsistent  that 
he  should  ask  for  security.  He  has  entered  into  the 
conflict,  and  has  waived  his  right  to  say  he  will  not  enter 
into  it  without  security.  That  is  the  ground  of  the  rule. 
Then  what  reason  can  be  assigned  for  saying  that  this 
rule  applies  to  the  case  of  a  Defendant  and  not  to  the 
case  of  a  Respondent  ?  There  is  as  much  inconsistency 
in  a  Respondent  taking  a  step  in  the  case,  and  afterwards 
asking  for  security,  as  in  a  Defendant  However,  it  is  not 
necessary  for  me  to  decide  that  point  But,  at  any  rate, 
all  that  is  decided  by  Ex  parte  Seidler  is,  that  if  the 
Respondent  does  file  affidavits,  he  may  nevertheless  at 
the  hearing  of  the  petition  ask  for  security  for  costs ;  not 
that  he  may  not  ask  for  it  by  a  preliminary  motion. 


That  being  the  state  of  the  matter  on  principle,  and 
there  being  no  authority  the  other  way,  I  think  that  the 
Respondent  to  a  petition,  by  a  person  not  a  party  to  the 
cause,  may,  before  he  incurs  any  expense,  come  by 
motion  to  ask  for  security  for  costs. 


The  motion  will  be  granted  in  the  same  form  as  in  the 
case  of  a  bill,  viz.  all  proceedings  on  the  petition  to  be 
staid  until  the  Petitioner  gives  security  for  costs. 
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March  12th. 

mil. 

STEPHENS  V.  STEPHENS.  Election. 

X  HE  question  in  this  case  arose  on  the  will  of  John  Testator  dc- 
Stephens,  dated  the  27th  June,  1846.     His  will  was,  so  ^l^^^^^ 
far  as  it  is  material,  as  follows  :  — "  I  give,  devise  and  eldest  son  in  fee. 
appoint  all  that  my  messuage  or  tenement,  farm  and  land  flood's  Farm 
called  Hood^s  Farm,  and  all  the  property  I  may  possess  other  will 
situate  in  the  parish  of  Streatley  in  the  coimty  of  Berks,  charged  with 

with  the  appurtenances,  unto  and  to  the  use  of  my  eldest  P°»'^>o"»  ^?^i}^^ 
^'^  .   .  •'  younger  children 

son,  his  heirs,  executors,  administrators  and  assigns,  re-  of  the  testator 
spectively,  according  to  the  nature  and  tenure  of  the  said  ^"^  ^^  ^**  ^^^ 
premises,  for  his  and  their  own  benefit  absolutely."  j^^.^  'thereto  it 

was  under  that 
He  then  gave  his  other  real   property  between  his  °!  ^^\  T  th   t' 
other  seven  children,  and  his  personalty  to  his  children  tator*8  eldest  son 

generally.  >"  ^*''-    The 

testator  gave 

his  other  real 
At  the  time  when  this  will  was  made  Hood's  Farm  estate  to  his 

stood  limited  under  the  will  of  the  testator's  father,  to-  ^ J^n  "t^e  eldest 
gether  with  considerable  other  real  estates,  to  the  testator  son,  and  his 
John  Stephen's  elder  brother  William  for  life  ;  remainder  ^^"iTcWldren 

to  William's  son  in  tail ;  remainder  to  John  for  life  ;  re-  generally : 

mainder  to  trustees  for  a  term  of  1,000  years  to  raise  Held,  that  the 
10,000/.  by  way  of  portions  for  the  younger  children  of  jrgn  ^ere  not 
John  the  testator  and  of  his  brother  Charles ;  remainder  put  to  their 
in  tail  to  his  sons ;  with  other  remainders  over,  and  an  ^'^^tion. 
ultimate  limitation  to  the  right  heirs  of  the  grandfather. 

At  the  time  the  testator,  John,  made  his  will,  William 
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his  brother,  the  tenant  for  life  in  possession,  was  living, 
but  had  then  no  children.  He  died  in  1856,  and  then 
the  Plaintiff,  the  testator's  eldest  son,  succeeded  as  tenant 
in  tail  to  Hoods  Farm.  At  the  time  of  making  his  will, 
the  testator,  John^  had  no  devisable  interest  whatever  in 
Hoods  Farm,  and  it  was  now  contended  by  the  Plaintiff 
in  this  suit,  that  the  other  children  of  John  could  not 
take  their  shares  of  the  10,0002.  chaj^d  on  Hoots 
Farm^  and  also  the  benefits  given  to  them  by  the  will  of 
John. 


Mr.  Lee  and  Mr.  H,  Clarke  for  the  Plaintiff. 

The  testator  intended  the  Plaintiff  to  have  Hoods 
Farm  free  from  incumbrances ;  if  that  is  so,  the  parties 
who  could  claim  on  Hoods  Farm  are  bound  to  elect 
The  will  shows  an  mtention  of  equality.  It  must  be 
borne  in  mind  also,  that  it  is  the  will  of  a  &ther  of  a 
family,  making  a  provision  for  his  family,  and  the  charges 
held  on  Hoods  Farm  are  in  the  nature  of  portions.  That 
the  testator  intended  to  give  Hoods  Farm  free  from  in- 
cumbrances appears  by  the  very  language  of  the  devise ; 
it  is  a  devise  in  fee,  which  as  the  testator  must  be  taken 
to  have  known  that  the  estate  was  not  his,  cotdd  only 
mean  an  estate  in  fee  clear  of  incumbrances.  The  in- 
cumbrances equalled,  or  nearly  equalled,  the  whole  value 
of  the  estate ;  the  testator  knew  that,  and  it  wouM  be 
idle  to  suppose  that  he  meant  to  give  his  eldest  son  that 
which  he  knew  to  be  nothing.  What  is  this  but  a  gift 
by  the  testator  to  one  of  his  children  of  that  which 
belonged  to  some  of  his  children,  and  then  a  gifl  of  other 
property  to  those  children.  That  is  a  simple  case  of 
election. 

They  cited  Moore  v.  Butler  (a) ;  Blake  v.  Bunbury{b); 
(a)  2  Sch.  &  Lef.  £49.  (6)  1  Ves.  jun.  514. 
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Dillon  V.  Parkes  {a) ;  Lord  Rancliffe  v.  Parhyns  (6) ; 
Wintour  V.  Clifton  {c)-,  Whistler  v.  Webster  {d)\  Gib- 
son  V.  Gibson  {e). 

Mr.  F.  S.  Williams,  for  some  of  the  younger  children, 
who  had  given  up  their  claim  to  the  10,000/. 

Mr.  Baily  and  Mr.  Amphlett,  for  the  younger  children, 
who  claimed  their  portions. 

The  question  is,  is  there  a  cleax  and  positive  intention 
manifest  to  exclude  the  younger  children  from  the 
benefits  given  to  them  by  the  will  ofj'ohn  the  testator. 
Is  it  impossible  they  can  take  those  benefits  without 
destroying  or  militating  against  the  gift  of  JETood's  Farm  ? 
and  that  turns  on  the  question,  do  you  see  any  clear  in- 
tention to  give  Hood's  Farm  free  from  the  incumbrances  ? 
The  testator  it  is  true  knew  or  must  be  taken  to  have 
known  that  there  were  charges  on  ffood's  Farm ;  how 
does  that  show  that  he  meant  to  give  it  fireed  firom  those 
incumbrances  ?  Does  it  not  rather  show  the  reverse  ? 
Does  it  not  show  that  he  meant  to  give  the  estate  as  it 
was.  That  would  be  still  giving  something  to  the  devisee, 
and  quite  sufficient  to  satisfy  the  terms  of  the  gift,  and 
there  would  be  nothing  inconsistent  with  that  in  the 
parties  entitled  to  the  charges,  taking  them  ;  notlung  that 
defeats  any  clear  intention  of  the  testator. 

The  principle  of  Gibson  v.  Gibson  is  in  our  favour ; 
it  is,  that  you  must  have  clear  expressions  or  necessary 
implication.  It  cannot  be  said  you  have  either  in  this 
case. 
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(6)  6  Dow.  149. 
(c)  21  Beav.  447. 
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Mr.  Wiffglesworth,  for  the  trustee  of  the  term. 

Mr.  Lee  replied. 


Judgment. 


The  Vice-Chancellor: 

There  is  no  doubt  as  to  the  principle  applicable  to 
this  case ;  the  difficulty  is  in  the  application  of  the  prin- 
ciple to  the  circumstances  of  each  case. 

The  circumstances  here  are  peculiar.  John  Stephens 
made  his  will  in  1846.  At  the  time  when  he  made 
his  will,  his  position  by  virtue  of  the  will  of  his  father 
(whom  I  will  call  John  the  grandfather)  was  this : — 

By  the  will  of  the  grandfather,  his  real  estates,  in- 
cluding among  others  this  Hood's  Farm,  stood  limited, 
so  that  at  the  time  of  the  will  of  John  the  testator  his 
eldest  brother  William  was  tenant  in  tail  in  possession, 
with  remainder  to  the  first  and  other  sons ;  remainder  to 
John  the  testator  for  life;  remainder  to  his  first  and 
other  sons  in  tail,  not  immediately,  but  subject  to  a 
limitation  interposed  to  trustees  of  a  term  of  1,000  years. 
Then  there  were  remainders  to  the  third  son  and  his 
children.  There  was  an  ultimate  remainder  to  the 
grandfather's  right  heirs,  which  was  vested  in  William. 

That  was  the  state  of  things  at  the  time  when  John 
the  testator  made  his  will.  The  trusts  of  the  term  of  1,000 
years  were  to  raise  10,000/.  for  the  benefit  of  the  children 
of  John  the  testator  and  of  his  brother  Chcarles,  except 
such  children  as  should,  under  the  limitations  of  the 
grand&ther's  will,  be  entitled  to  the  devised  estates. 
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Now  John  the    testator  had   no   devisable   interest  1857. 

whatever  in  Hood's  Farm ;  if  even  he  had  been  tenant  in 
possession  he  would  have  had  no  devisable  interest,  as 
his  estate  was  only  for  life.  I  cannot  speculate  on  the  Stephens. 
question  whether  the  devise  of  Hoods  Farm  was  matter 
of  accident  on  the  part  of  the  testator  or  of  error  on  the 
part  of  his  solicitor,  as  it  has  been  argued.  I  must  take 
it  that  at  the  time  the  testator  made  his  will  he  knew  his 
own  interest  Now  John  the  testator  had  several  chil- 
dren, four  sons  and  four  daughters,  the  Plaintiff  being 
his  eldest  son.  He  knew  that  his  eldest  brother  William 
was  living,  and  had  not  any  issue;  and  he  probably 
thought  that  William  would  have  no  issue,  and  he  knew 
that  if  he  survived  William  he  would  be  tenant  for  life ; 
and  he  knew  that,  subject  to  the  limitation  to  William 
and  his  issue,  and  subject  to  his  own  estate  for  life,  there 
was  this  limitation  of  the  term  to  trustees  to  raise  the 
10,000/. 

He  knew  that  his  eldest  son  after  his  own  death  would 
be  tenant  in  tail  in  the  real  estates  of  the  grandfather ; 
that  he  would  take  an  estate  of  inheritance  in  Hood's 
Farm  and  the  other  property  of  the  grandfather,  and 
that  he  would  do  so  subject  to  a  charge  on  that  property, 
including  Hood's  Farm ;  and  that  being  so,  he  takes  on 
himself  to  devise  Hood's  Farm  to  his  eldest  son  in  fee, 
and  then  he  devises  his  own  property  to  others  of  his 
children. 

Now  with  regard  to  the  principle  of  election,  it  is  this : 
If  a  person  has  an  interest  in  a  certain  property,  and  a 
testator  has  disposed  of  that  property,  which  he  had  no 
right  to  do,  and  gives  benefits  by  his  will  to  the  same 
person,  that  person  cannot  take  the  property  which  the 
testator  had  no  right  to  dispose  of,  and  so  defeat  the 
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testator's  intentioh  as  to  that  property,  ^thout  giving  up 
the  benefits  given  him  by  the  will.  If  he  takes  the 
benefits  given  him  by  the  will,  he  must  give  up  any  in- 
terest which  he  has,  the  taking  of  which  would  defeat 
the  testator's  disposition.  Applying  that  principle  to  this 
case,  what  is  the  testator's  disposition  which  is  disturbed 
by  the  parties  taking  this  charge  of  10,000^  ?  and  (tat 
questioh  involves  the  further  question,  what  did  the  tes- 
tator intend  in  making  this  disposition  ?  and,  for  the  pur- 
pose of  itscertaining  what  he  intended,  it  is  not  open  to 
me  to  act  upon  conjecture. 


I  can  only  act  up€^  plain  demonstration  or  necessary 
implication,  to  be  collected  from  the  will. 

The  only  question  then  in  this  case  is,  whether  there 
is  plain  demonsthttidii  or  necessary  inlplication  on  the 
face  of  this  will  of  the  testator's  intention  that  Hoodi 
Farm  should  go  to  his  eldest  son  discharged  of  all  inte- 
rest which  anybody  might  have  in  it 

I  go  thus  far  with  the  argument  of  the  PlaintiflTs 
Counsel,  that  if  the  person  to  whom  the  testator  has  de- 
vised Hood!8  Farm  had  been  a  stranger,  and  Hoodts 
Farm  had  alone  been  subject  to  the  charge  of  10,000/. ; 
and  the  testator  having  so  devised  Hood  Farm,  had  by 
his  will  given  benefits  to  all  the  persons  entitled  to  the 
charge ;  I  should  have  had  no  doubt  that,  as  he  had  no 
devisable  interest  in  it  whatever,  I  must  take  it  that  he 
meant  to  devise  Hoodtt  Farm  free  frdm  all  incumbrances. 
Thus  far  I  go  with  the  Plaintififs  Counsel. 


But  then  I  must,  as  the  case  stands,  take  into  conside- 
ration that  the  10,000/.  belongs  not  to  the  younger  chil- 
dren of  the  testator  only,  but  dso  to  the  children  of 
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Charles,  to  whom  he  gives  no  benefits  by  his  will ;  and 
I  must  take  this  also  into  consideration,  that  the  10,000/. 
is  charged  not  only  on  HootTs  Farm,  but  also  on  the 
other  estates  of  the  grandfather,  and  that  the  person  to 
whom  he  has  devised  Hood!s  Farm  is  not  a  stranger,  but 
will,  on  failure  of  issue  of  William,  take  the  other  estates 
under  the  grandfather's  will. 
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It  appears  to  me  that  these  circumstances  render  the 
doctrine  of  election  inapplicable  to  this  case ;  and  in 
saying  this  I  wish  it  to  be  understood  that  I  entirely 
adhere  to  the  principle  that  I  stated  in  Gibson  v.  Gib- 
son,  which  is  in  fact  the  principle  laid  down  by  Lord 
Eldon  in  Lord  Rancliffe  v.  Parhyn,  Here  the  circum- 
stances are  not  such  as  to  show,  by  plain  declaration  or 
inevitable  inference,  that  the  testator  intended  to  devise 
HoodCs  Farm  to  the  Plaintiff  discharged  of  the  interest 
even  of  his  own  children,  any  more  than  that  he  intended 
to  devise  it  discharged  of  the  interests  of  Charles's  chil- 
dren. 

I  am  of  opinion  that  the  younger  children  of  John, 
the  testator^  are  not  put  to  their  election. 


Affirmed  on  appeal,  April  S9th. 
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^"mZS!^'  LARNER  v.  larner. 

Testator  made     A.BSALOM  BENWILL,  a  farmer,  had  at  the  time 
his  will  in  the      ^^  j^jg  j^^th  450i.  cash  in  his  house ;  he  had  also  fiimi- 

v^ords : "  I        ture,  a  leasehold  farm,  and  cattle,  horses  and  farming 

ffive  to  my  wife  implements  and  stock.     He  made  his  will  in  1844,  to 

turaUifeTJin.  the  foUowmg  effect:- 

itrtit  of  all 

sums  of  money  I       «  j  direct  the  payment  of  all  my  just  debts  and  funeral 

sessed  o/*  sub-     ^"^  testamentary  expenses  by  my  executors,  hereinafter 
jeet  to  such         named,  and  also  all  reasonable  expenses  which  the  due 

may  enter  into  during  her  natural  life  the  interest  of  all  sums  of  money  I 

in  my  lifetime ;  j^^y  ^jUg  possessed  of,  subject  to  such  agreements,  if  any, 

cease  I  do  give  which  I  may  enter  into  in  my  lifetime;  and  after  her  decease 

all  such  interest  I  do  give  all  such  interest  money  unto  my  dear  daughter 

money  unto  my    j^f^j^  Lamer,  now  of  &c.,  during  the  term  of  her  natmal 
dear  daughter  :/  '  »  & 

Mary  Larner,     life,  and  after  her  decease  then  I  do  give  the  principal 

now  of  &c.  Q^^  interest  unto  my  said  daughter's  child  or  children, 

during  the  term  ,,      ,  ,  ,  ,     i  i.i  ,   » 

of  her  natural      equally  between  them,  share  and  share  alike ;    and  1 

life,  and  after      direct  my  executors  to  advance  and  allow  any  reasonable 

her  decease  then  n  /•         j.*       ^     a*       r     xu 

I  do  ffive  the      ^^™  ^^  sums  ol  money  from  time  to  time  lor  the  promo- 

principal  and       tion  in  life  of  all  or  any  of  the  children  of  my  said 
interest  unto  my 

said  daughter's  child  or  children,  equally  between  them,  share  and 
share  alike ;  and  1  direct  my  executors  to  advance  and  allow  any  rea- 
sonable sum  or  sums  of  money  from  time  to  time  for  the  promotion  in 
life  of  all  or  any  of  the  children  of  my  said  daughter  by  way  of  ap- 
prenticeship or  otherwise.  And  in  case  my  said  daughter  Mary 
should  die  without  issue  of  her  body  unmarried  or  under  age,  then  I 
do  give  the  said  money  and  interest  equally  between  my  brothers  and 
sisters,  and  in  case  of  their  deaths  to  their  respective  child  or  children 
equally  between  them."  There  was  no  residuary  gift.  At  his  death 
he  left  450/.  cash,  furniture,  a  leasehold  farm,  cattle,  &c.  and  farm- 
ing stock : — Held,  that  the  language  relating  to  **  monies*'  meant 
'*  money"  strictly ;  and  that  there  was  intestacy  as  to  the  residuary 
property. 
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daughter  by  way  of  apprenticeship  or  otherwise.     And  1856. 

in  case  my  said  daughter  Mary  should  die  without  issue 
of  her  body  unmarried  or  under  age,  then  I  do  give  the 
said  money  and  interest  equally  between  my  brothers  and 
sisters,  and  in  case  of  their  deaths  to  their  respective 
child  or  children  equally  between  them." 

He  then  gave  some  legacies  and  appointed  his  exe- 
cutors.    The  will  contained  no  express  residuary  gift. 

The  question  was,  whether  the  expression  "  sums  of 
money"  confined  the  gift  to  "  money,"  properly  so  called, 
or  whether  it  passed  the  other  portions  of  the  testator's 
property. 

Mr.  Shapter,  for  the  Plaintiffs,  the  children  of  Mary 
Lamer,  who  would  take  if  the  words  amounted  to  a 
residuary  gift. 

In  those  cases  in  which  it  has  been  decided  that  the 
word  "  money"  is  to  be  construed  in  its  restricted  sense, 
there  have  been  no  special  circumstances  to  show  a  con- 
trary intention.  Here  there  are  special  circumstances, 
inconsistent  with  that  restricted  sense  of  the  word. 

1 .  There  is  no  direction  to  invest ;  the  testator  must 
therefore  have  intended  to  include  property  in  a  state 
of  investment,  or  he  would  have  directed  investment 

2.  He  directs  payment  of  his  debts ;  he  must  therefore 
have  intended  the  gift  to  be  out  of  the  fund  for  payment 
of  his  debts,  which  would  be  his  residuary  estate. 

3.  There  is  no  gift  of  the  residue  separate  ft'om  the 
gift  of  his  money ;  and  he  must  therefore  have  intended 
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IBSrJ.  that  to  be  a  gift  of  the  whole :  the  Court  will  not  lean  to 

2"^'^*"         intestacy. 

LARKBtt 

V. 

Larnbr.  4.  He  gives,  "  subject  to  any  agreements  he  may  enter 

into."  Now,  if  he  meant  money  strictly,  what  possible 
agreements  could  he  enter  into  ?  A  man  makes  agree- 
ments with  regard  to  invested  property,  or  to  property 
generally,  but  not  with  regard  to  money  in  tpede.  It  is 
clear  he  thought  he  was  dealing  with  his  whole  pro- 
perty. 

He  referred  to  Lynn  v.  Kerridge  (a) ;  Rogers  v.  Tho^ 
ma$(b) ;  Ommaney  v.  Butcher  (c). 

Mr.  Berkeley,  for  Mary  Lamer  and  her  husband, 
claiming  in  right  of  Mary  Lamer  as  sole  next  of  kin. 

In  the  cases  cited,  and  others  of  the  same  class,  where 
"  money"  has  been  held  to  have  a  wider  signification 
than  the  term  strictly  imports,  the  context  has  shown 
an  intention  to  that  effect.  Here,  I  say,  there  is  no  such 
intention  shown  by  the  context 

There  is  a  direction  to  pay  debts,  it  is  true,  but  not  to 
pay  them  out  of  the  fund  given  of  "sums  of  money." 
The  testator  has  only  used  the  words  "  sums  of  money" 
and  the  "  interest  money."  How  can  that  language  ex- 
tend to  a  leasehold  farm,  which  does  not  yield  "  interest 
money,"  or  to  farming  stock  and  fiirniture,  which  pro- 
duce  no  interest  money  at  all  ? 

Then  it  is  said  there  is  no  direction  to  invest;  but 

(a)  West.  Rep.  1 72.  (6)  2  Keen,  8. 

(c)  T.  &  R.  260. 
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nothing  is  to  be  collected  from  that;  such  a  direction 
was  unnecessary ;  the  hiw  directs  investment 

Then  as  to  the  last  point,  the  testator  making  the 
gift  subject  "  to  any  agreements."  He  might  well  have 
contemplated  agreements  for  the  purchase  of  farming 
stock ;  or,  if  his  money  was  at  his  bankers,  he  might 
have  referred  to  any  agreements  with  his  banker  as  to 
the  time  and  mode  of  drawing  out  his  money :  a  man 
may  make  many  agreements  as  to  that  which  he  knows 
he  has  in  actual  money,  just  as  well  as  he  may  with 
regard  to  other  property. 
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He  cited  Oosden  v.  Dotterill{a). 
Mr.  Shapter  replied. 


The  Vice-Chancellor  : 

I  think  it  not  improbable  that  the  testator  really  in- 
tended a  bequest  of  his  property  generally.  But  there  is 
a  well  settled  rule,  that  in  the  absence  of  anything  in  the 
will  to  indicate  a  clear  intention  to  the  contrary,  a  gift  of 
"  all  my  money"  must  be  taken  to  mean  "  money"  in  the 
strict  sense,  and  nothing  else ;  you  cannot,  in  the  absence 
of  anything  in  the  will  showing  a  different  intention, 
conclude  that  the  testator  meant  to  give  more  than 
"  money."  No  doubt  if  you  do  find  anything  in  the  will 
indicating  a  different  intention,  the  Court  will  lay  hold  of 
it ;  and  if  I  could  in  this  will  find  anything  extending 
the  sense  of  the  word  "  money,"  I  should  gladly  lay  hold 
of  it     If,  for  instance,  he  had  given  a  direction  to  pay 

(a)  1  Myl.&  K.  56. 


Judgment* 
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1857.  his  debts,  and  had  then  said,  he  gave  ^*  aU  the  rest  of 

-  his  monies.^'     But  he  has  not  done  so. 

Larmer 

V. 

Larner.  The  only  passage  in  this  will  that  could  raise  a  doubt 

whether  I  could  put  on  the  words  "  sums  of  money"  a 
construction  difierent  from  their  strict  and  regular  mean- 
ing is  contained  in  the  words  "subject  to  such  agree- 
ments, &c.**  But  the  testator  might  in  his  lifetime  have 
entered  into  agreements  respecting  his  mdney.  If  it 
had  been  at  his  bankers  (as  suggested  in  the  argument) 
he  might  have  agreed  that  it  should  not  be  drawn  out 
without  a  certain  notice  ;  or  he  might  have  entered  into 
other  agreements  afiecting  it  I  cannot  see  that  I  can 
hold  that  part  of  the  will  to  afford  any  fair  inference, 
that  the  agreements  spoken  of  may  not  have  been  in- 
tended to  relate  to  money  as  well  as  any  other  species 
of  property. 

I  may  further  observe,  that  the  language  used  in  the 
first  gift  is  not  "  all  my  money,"  but  "  the  interest  of  all 
sums  of  money.**  And  then  in  the  gift  over,  he  gives 
"  the  said  money  and  interest"  He  speaks  throughout 
of  money,  and  money  only. 

I  am  of  opinion,  that  the  gift  in  this  will  is  a  specific 
gift  of  money ;  and  that  there  is  intestacy  as  to  the 
residuary  property. 
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1857: 
♦  April  21st. 

Specific 

Performance, 

Set-off. 

PHIPPS  V.  CHILD.  Title. 

3.  HIS  was  a  suit  for  specific  performance.     In  January,  I.  A  defendant 

1856,  the  Plaintiff  was  seised  in  fee  under  an  indenture  ^?/  ^*'^  ^^^  »P^- 

cine  periorm- 

dated  in  December,  1852,  of  an  undivided  third  part  of  ance  of  a  clear 
a  colliery  called  the  Little  Britain  Colliery,  subject  to  contract  for  a 
the  tonnage,  gale  rents,  &c.  reserved  in  the  deed ;  and  ^^^^^^  temi  it 
under  a  lease  of  November,  1854,  to  an  undivided  third  by  way  of  set 

part  of  a  colliery,  part  of  the  Newman  Shropshire  and  ^"»  °",  1® , 
^  -^    ^  -^  ground  that,  on 

Stonfi  Engine  Colliery ;  and  under  a  lease  of  May,  1851,  an  account  be- 
to  an  undivided  third  of  the  Pluchvenny  Colliery.  tween  them  in 

respect  o^  ante- 
cedent transac- 
The  Defendant  was,  before  the  date  of  the  contract,  tions  affecting 

owner  of  another  undivided  third  part  of  the  Pluchpenny  ^  ^  '"  ^^ 
Colliery,  under  the  same  lease  as  the  Plaintiff,  and  to  an  would  be  a 
undivided  third  part  of  the  Newman  Colliery,  also  under  balance  due  to 
the  same  lease  under  which  the  Plaintiff  held.  II,  When 

plaintiff  and  de- 

The  contract,  dated  the  10th  January,  1856,  was  as  leasehold  under 
follows: — Mem.  ''i2ay/an(f  CAi/(f  (the  Defendant) agrees  the  same instru- 
to  pay  300/.  on  the  17th  January  instant,  upon  Henry  ^^d?nt*"Jr?^" 
Phipps  executing  a  conveyance  of  one-third  of  Little  chases  the  Plain- 
Britain  Colliery,  and  transfer  of  his  share  and  interest  ^*^*  share,  he 
in  the  Newman  Shropshire  and  Pluchpenny  Colliery,  and  ^i^at  the  lessor's 
to  pay  100/.  on  the  31st  instant,  and  give  his  promissory  title  is  not 
note  for  the  remaining  400/.  at  four  months  from  the  ^"^^"'  *   ,  _ 
10th  instant     And  Henry  Phipps  (Plaintiff)  agrees  to  fendant  admit- 

^uarantee  the  use  of  the  Pluchpenny  Pit  for  raisin£r  the  ^*"S  by  his 
°  x^       ^  o  answer  that  at 

the  date  of  the 
contract  the  Plaintiff  was  entitled^  cannot  at  the  bearing  object  that 
no  abstract  was  delivered  and  no  title  shown. 
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1857.  rocky  coal  of  the  Newman  Shropshire  Colliery  till  the 

p  expiration   of   the   lease   of   the   Newman   Shropshire 

J,.  Colliery.     Dated  this  10th  January,  1856.    Signed  Hoy- 

Child.  land  Child,  Henry  Phipps. 

On  the  16th  January,  1856,  the  Plaintiff  received 
from  the  Defendant  a  letter  as  follows  : — "  The  persoB 
from  whom  I  expected  to  receive  the  three  hundred 
pounds  has  disappointed  me,  therefore  I  shall  not  be 
able  to  pay  you  that  sum  on  the  17th,  for  which  I  am 
very  sorry,  but  I  cannot  help  it,  money  is  so  scarce  here. 
If  you  know  any  one  who  would  lend  money  on  mort- 
gage of  my  collieries,  I  would  borrow  to  pay  you  for  the 
purchase  of  your  share" — [The  rest  of  the  letter  is 
immaterial.] 

On  the  25th  January,  the  Plaintiff  gave  notice  that  he 
would  attend  at  the  office  of  the  Defendant's  solicitor 
on  the  31st  January  to  complete,  and  stating  that  the 
deeds  of  conveyance  had  been  long  since  prepared  by  the 
Defendant's  solicitor. 

On  the  31st  of  January  the  Plaintiff  did  so  attend,  and 
produced  the  deeds  ready  engrossed,  but  the  Defendant 
did  not  then  complete.  The  amended  bill  was  filed  in 
July,  1856.  The  bill  alleged  that  the  Defendant  had 
duly  accepted  the  title. 

It  was  admitted  that  one  of  the  lessors  of  the  Pluch- 
penny  Colliery  was  a  minor;  and  the  Defendant  sug- 
gested that  as  a  defect  of  title. 

It  was  suggested  also  that  the  Plaintiff  had  worked 
one  of  the  collieries  as  manager  for  himself  and  the  De- 
fendant, and  that  on  that  working  there  was  an  account 
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between  them,  in  which  the  Plaintiff  was  indebted  to  the  1857. 

Defendant,  who  claimed  a  set-off  against  the  purchase-  p 
money.     On  this  question  there  was  conflicting  evidence  ^^ 

as  to  which  way  the  balance  of  accounts  lay.  Crild. 

It  was  also  shown  that  there  was  a  parol  agreement  of 
even  date  with  the  written  contract,  by  which  the  Plaintiff 
agreed  to  free  the  collieries,  which  had  become  flooded, 
from  water;  and  the  Defendant  proved  that  on  the  31st 
January  (when  the  Plaintiff  and  Defendant  met,  by  the 
Plaintiffs  appointment,  to  complete)  the  Plaintiff  re- 
quired from  the  Defendant  money  to  pay  wages  for  the 
purpose  of  clearing  the  collieries,  and  that  the  Defend- 
ant paid  him  10/.  for  that  purpose. 

The  Defendant  objected,  that  this  parol  agreement 
formed  part  of  the  contract,  and  had  not  been  performed, 
as  the  collieries  were  still  flooded. 

Lastly,  the  Defendant  suggested  that  there  were  de- 
fects of  title,  which  had  come  to  his  knowledge  since  the 
institution  of  the  suit. 

The  Plaintiff  asked  for  the  usual  decree  for  specific 
performance,  where  the  title  has  been  accepted,  and  pay- 
ment of  the  balance  of  the  800/.  purchase-money. 

The  Defendant  insisted  that  the  decree  should  be  for 
a  reference  as  to  title,  and  for  an  account  of  the  transac- 
tions above  referred  to.  ^ 

No  abstract  of  title  had  been  delivered ;  and  there  was 
no  other  evidence  of  &ct  as  to  the  title  being  accepted, 
except  the  performance  and  production  of  the  engrossed 
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1857.  deeds  of  assurance ;  but  the  answer  contained  tlie  follow- 

ing passages : — 

As  to  the  Little  Britain  Colliery  (which  was  freehold), 
"  I  believe  it  to  be  true  that  the  Plaintiff,  at  and  pre- 
viously to  the  time  in  the  said  bill  in  that  behalf  men- 
tioned, and  under  or  by  virtue  of  the  indenture  in  the 
said  bill  in  that  behalf  mentioned,  was  seised  or  entitled, 
to  him  and  his  heirs,  of  or  to  one  undivided  third  part  of 
and  in  such  colliery  or  gale  of  coal,  as  in  the  first  para- 
graph of  the  said  bill  mentioned." 

There  was  a  similar  admission  as  to  the  Newman 
Shropshire  leasehold  colliery.  And  a  nearly  similar  ad- 
mission as  to  the  Pluchpenny^  but  this  was  qualified  by 
suggesting  the  informality  of  title,  arising  firom  one  of 
the  lessors  being  an  in&nt  The  answer  proceeded, 
however,  to  state  that  the  Defendant  had  purchased,  long 
before  the  date  of  the  contract,  a  share  of  the  Pluck- 
penny  Colliery,  under  the  same  title  as  the  Plaintiff. 

The  cause  now  came  on  for  hearing. 

Mr.  Baily  and  Mr.  Eddis  for  the  Plaintiff. 

We  have  shown  a  good  title ;  the  Defendant  has  at  any 
rate  accepted  it :  his  admission  in  the  answer  is,  as  to  the 
freehold,  a  good  acceptance  of  title.  As  to  the  lease- 
hold, he  was  tenant  in  common  with  us  under  the  same 
leases.  Whatever  defects  there  may  be  in  the  title,  and 
none  is  suggested,  except  the  minority  of  one  of  the 
lessors,  he  h^  notice  of  them ;  he  claims  under  the  very 
same  title  as  the  Plaintiffs  and  cannot  object  on  that 
ground.  Then  it  will  be  said,  there  is  an  account  be- 
tween us  as  to  old  workings.  Firstly,  we  say  we  have 
had  an  account  taken,  and  the  balance  is  against  the 
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Defendant ;  but  it  is  immaterial  which  way  the  balance 
is;  that  question  may  be  fit  to  be  tried  in  an  action 
against  us  for  damages  :  but  the  Defendant  cannot  claim 
in  this  suit  a  setoff.  It  would  be  an  uncertain  equitable 
set-off  against  a  contract  for  a  specific  sum.  That  can- 
not be*done :  Rawson  v.  Samuel  (a). 

Then  as  to  the  alleged  parol  contract :  that  cannot  be 
treated  as  part  of  the  contract.  It  would  be  a  variation 
of  the  written  contract.  That,  also,  therefore,  though  it 
may  be  ground  for  an  action,  cannot  be  looked  at  in  this 
suit 

Mr.  Olasse  and  Mr.  Sandys  for  the  Defendant 

The  Plaintiff  has  alleged  acceptance  of  title ;  but  he 
has  not  proved  it,  nor  is  any  fact  shown  waiving  title. 
The  preparation  of  the  deeds  is  a  circumstance  of  evi- 
dence, but  is  not  of  itself  acceptance :  Sug,  Vend,  ^ 
Pur.  (6)  The  admission  in  the  answer  is  not  acceptance 
of  title.  We  say  there  is  a  defect  of  title  since  dis- 
covered ;  and  defect  of  title  may  be  shown  to  exist  after 
the  suit  is  instituted,  even  when  the  title  has  been  ac- 
cepted: Warren  v.  Richardson  {c).  Besides,  a  mere 
admission  in  the  answer,  that  the  Plaintiff  was  entitled, 
is  not  an  admission  of  complete  title ;  no  case  has  decided 
that :  here  no  abstract  has  been  delivered ;  that  is  ad- 
mitted. How  can  a  general  admission  that  he  was  entitled 
shut  us  out  from  calling  for  an  examination  of  title  ? 

There  was  a  special  agreement  to  relieve  the  collieries 
from  the  water ;  that  was  not  an  agreement  inconsistent 
with  the  contract,  it  is  collateral  to  it,  not  antagonistic ; 
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(a)  1  Cr.  &  Phil.  161.  (6)  Page  400. 

(c)  1  Y.  1. 
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and  that  agreement  bag  not  been  performed.  Then  diere 
is  the  account  of  the  pert  working  conducted  by  the 
Plaintiff  as  our  manager.  It  would  be  iaefqaitabfe  that 
he  diouM  compel  us  to  pay  the  purehase^money,  when 
he  is  indebted  to  us  in  respect  of  the  very  subject-matter 
of  the  contract  It  is  said  that  cannot  prevail  as  a  set- 
off against  a  claim  for  a  specific  sum ;  but  the  agree- 
ment is  not  precise  on  the  &ce  lyf  it ;  it  is  not  a  clear 
i^reement  fot  8002. 


Judgment. 


Mr.  Bailtf  replied^ 


The  Vic«-Cranc&llor  tefetred  td  the  t«mis  of  the 
contract,  and  was  of  opinion  that  it  sufficiently  stated 
that  the  porchase-teCHiey  intended  was  SOOL^  and  also 
that  it  stated  elearly  the  guarantee;  and  His  Honor 
then  proceeded. 


Then  the  question  is,  whether  there  is  tfkiythii^  in 
the  extrinsic  circumstances  to  jtfestify  me  iti  refusing  to 
decree  Specific  perfotmaace^  and  I  thiidL  there  is  none. 
It  is  said>  that,  at  the  time  of  the  contract  there  was, 
besides  the  written  contract,  e  parol  agreement  by  the 
Plaintiff  to  relief  the  mines  firem  the  flooding.  But,  I 
think,  I  ^nnot  ira|KMrt  that  into  the  agreement;  I  cannot 
vairy  the  written  contract  McM'eover,  it  is  stated,  that  on 
the  31st  January,  while  the  Defendant  was  refusing  to 
perform  the  contract,  he  required  the  Plaintiff  to  pro- 
ceed according  to  the  verbal  contract.  That  is  an  ad- 
mission that  it  was  no  part  of  the  written  contract,  but  a 
separate  contract,  with  which  I  have  nodii^g  to  do  in  this 
suit.  Next  it  is  said,  that  if  an  account  were  taken,  it 
would  appear  that  something  would  be  due  from  the 
Plaintiff  to  the  Defendant,  which  ought  to  be  set  off 
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against  the  demand  on  the  Defendant  I  think  that  is 
not  a  ground  for  me  to  refuse  specific  performance.  It 
is  stated,  on  the  other  hand,  that  an  account  has  been 
taken,  and  that  the  result  of  that  account  is  in  favour  of 
the  Plaintiff.  But,  whichever  way  the  account  may  be, 
is,  I  think,  immateriaL  There  may  be  a  right  in  the 
Defendant  to  bring  an  action  against  the  Plaintiff.  But, 
if  there  is  such  a  right,  that  is  not  a  reason  for  non-per- 
formance  of  the  contract 
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Child. 


With  regard  to  the  question  of  title ; — Ist.  As  to  the 
leasehold,  I  think  the  Plaintiff  is  not  bound  to  s^ow  the 
lessor's  tide,  because  both  the  shares,  that  of  the  De- 
fendant as  well  as  that  of  the  Plaintiff,  are  held  under 
die  same  lease,  and  the  contract  itself  is,  that  the  Plain- 
tiff is  to  assign  his  share^  not  that  he  sells  the  land, 

2nd.  As  to  the  freehold,  it  stands  thus :  the  Defendant 
has  by  his  answer  admitted  as  to  his  belief,  that  at  the 
time  of  the  contract  the  Plaintiff  had  a  title ;  and,  accord* 
ing  to  the  rule  of  pleading,  what  the  Plaintiff  admits  as 
to  his  belief,  I  must  treat  as  admission  of  the  &ct ;  and 
it  is  not  open  to  him  now  to  show  that  the  Plaintiff  has 
not  dtle,  when  he  has,  by  his  answer,  admitted  that  he 
has. 

The  decree  was  accordingly  for  specific  performance, 
with  costs,  and  with  the  usual  consequential  directions. 


3v2 


716 


CASES    IN    CHANCERY- 


1857: 
Feb.  17tb. 
March  ISnd. 

Assets. 


A,  granted  to 

B.  an  annuity 
(in  considera- 
tion of  purchase 
of  trade  stock) 
for  their  joint 
lives,  and  for 
the  life  of  A. 
and  B.'s  wife, 
unless  6.  should 
transfer  it  in 
his  lifetime, — 
it  was  provided 
that  R.  should 
have  a  right  to 
sell  his  wife's 
reversionary 
interest  as  if  it 
were  payable  to 
him  til  prce- 
senti,     B,  was 
indebted  at  the 
time  of  the 
transaction, 
and  it  being 
determined, 
after  B.'s  death 
without  having 
aliened  the 
annuity,  that 
the  wife's  re- 
versionary in- 
terest was 
assets  for  B.*s 
creditors,  it 
was  now  de- 
termined that 
it  was  legal 
assets,  follow- 
ing the  doctrine 
of  Cook  V, 
Oregson,  S 
Drew.  547. 


SHEE  r.  FRENCH. 
FRENCH  t;.  FRENCH. 

rw.  FRENCH,  being  in  business,  entered  into  an 
agreement  in  writing  with  Mr.  Gibbon  to  sell  him  his 
business,  stock  in  trade,  &c.  The  consideration  was 
partly  a  payment  in  money,  partly  two  annuities,  on  one 
of  which  the  question  arose.  As  to  that^  the  agreement 
was  that  Oibbon  should  pay  the  annuity  to  French 
during  their  joint  lives  ;  and  if  French  should  die  before 
Gibbon,  then  Gibbon  was  to  pay  to  Augusta  French, 
the  wife  of  French,  during  the  joint  lives  of  CUbbon  and 
Augusta  French,  unless  the  annuity  should  be  re- 
leased or  transferred  by  French  in  his  lifetime.  Then  it 
was  provided,  that  during  the  life  of  French  the  right  to 
the  annuity  payable  after  his  death  to  his  wife  should  be 
Vj^ted  in  him,  so  and  in  such  manner  that  he  might  sell 
and  transfer  it  as  if  it  were  payable  to  himself  in 
prasend ;  and  it  was  declared,  that  the  annuity  payable 
to  the  widow  should  be  to  her  separate  use,  and  without 
power  of  anticipation. 

Mr.  French  died  in  January,  1854,  without  having 
disposed  of  the  reversionary  annuity  in  favour  of  his  wife ; 
and  she  received  it  since  his  death. 

It  had  been  made  a  question  in  these  suits,  whether 
the  settlement  of  the  reversionary  annuity  for  the 
benefit  of  Mrs.  French  was  not  void  against  the  creditors 
of  French,  French  being,  at  the  time  it  was  made,  in- 
debted ;  and  the  Lord  Chancellor  held,  that  it  was  assets 
for  the  payment  of  FrencVs  creditors.  Augusta  French, 
the  widow,  was  her  husband's  executrix ;  and  the  ques- 
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tion  now  before  the  Court  was,  whether  the  annuity  was 
equitable  or  legal  assets. 

Mr.  Glasse  and  Mr.  T.  H.  Terrell,  for  the  Plaintiff, 
relied  on  the  doctrine  of  Cook  v.  Gregson  (a),  that  the 
annuity  was  legal  assets. 

Mr.  Greene,  for  Augusta  French. 

Mr.  Baily  and  Mr.  Dickenson,  for  jother  parties. 
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Shee 

V, 

French. 
French 

9. 

French. 


The  Vice-Chancellor  : 

It  having  been  decided  by  the  Lord  Chancellor,  that 
the  annuity  payable  to  Mrs.  French  after  her  husband's 
death  is  assets  of  her  husband  applicable  to  the  payment 
of  his  debts,  the  only  question  before  me  is,  whether  it 
is  legal  or  equitable  assets.  On  that  point,  I  adhere  to 
the  view  that  I  took  in  Cook  v.  Chregson,  in  3  Drew. 
The  question  whether  assets  are  legal  or  equitable  de- 
pends on  this,  whether,  if  the  case  were  before  a  Court 
of  law,  that  Court  would  treat  the  property  as  assets  ;  if 
it  would,  then  it  is  legal  assets  in  this  Court.  And  the 
principle  on  which  a  Court  of  law  proceeds  is  this, — to 
inquire  whether  the  property  came  to  the  hands  of  the 
executor,  virtute  officii.  If  it  did,  the  Court  of  law  regards 
it  as  assets  of  the  testator  applicable  to  the  pa3rment  of 
his  debts,  and  then  this  Court  treats  it  as  legal  assets. 

The  Stat  of  13  Eliz.  c  5,  makes  every  instrument 
which  is  made  for  the  purpose  or  intent  to  delay,  hinder 
or  defraud  creditors  utterly  void  as  against  the  creditors ; 
and  the  mode  in  which  a  Court  of  law,  and  this  Court 
also,  treats  such  an  instrument  as  respects  the  creditors  is 
to  regard  it  as  if  it  had  never  existed.     [His  Honor 

(a)  3  Drew.  547. 


Judgment. 


118 


CASES    IN    CHANCERY. 


1857. 


referred  to  Roberts  an  Fraudulent  Canvejfomces  (a). 
Shears  v.  JRogers  (b),li  If  this  had  been  an  annuity 
vested  in  French^  and  he  had  made  an  assignmoit  of 
it,  the  assignment  would  have  been  wholly  Toid.  But 
the  peculiarity  of  this  case  is,  that  tfie  instrument 
which  gives  the  annuity  to  Augusta  French  is  the  very 
instrument  which  creates  the  annuity;  and  no  doubt 
that  instrument  is  void  as  against  creditors,  so  far  as  it 
gave  the  benefit  of  the  annuity  to  the  wife;  but  it  is 
not  void  altogether ;  ue,  it  is  not  void  so  far  as  it  created 
the  annuity.  When  the  case  came  before  the  Lord 
Chancellor,  he  differed  firom  the  Yice-Chancellor  on  that 
point  [His  Honor  referred  to  the  case  of  French  v. 
French  (c),  and  to  the  passage  in  the  judgment  com- 
mencing "  What  has  been  urged,"  &c.,  p.  101.] 

Then  comes  the  question,  how  a  Court  of  law  would 
regard  it,  if  an  action  were  brought  by  a  creditor.  1 
must  assume  that  the  Court  of  law  would  regard  it  as  the 
Lord  Chancellor  did.  The  annuity  was  part  of  the  con- 
sideration agreed  to  be  given  to  the  testator  for  the  as- 
signment of  the  business.  It  was  created  for  the  benefit 
of  French^  and  so  entirely  was  it  for  his  benefit,  that  he 
preserved  the  right  to  deal  with  it  during  his  life  as  he 
should  think  fit  What  then  was  the  efiect  on  his  death  ? 
No  doubt  the  annuity  was  payable  to  the  wife ;  but  if 
it  was  not  paid,  who  could  sue  the  grantor  of  the  annuity 
at  law  ?  If  the  wife  had  not  been  herself  excutrix,  an 
action  on  the  agreement  must  have  been  brought  in  the 
name  of  the  executor  ;  the  legal  right  to  recover  was 
in  the  executrix  of  French^  qud  executrix.  It  appears 
then  to  me  that  what  the  Lord  Chancellor  has  decided  has 
this  effect,  that  though  the  grant  of  the  annuity  is  valid, 


(a)  Page  691.  (6)  3  B.  &  Ad.  362. 

(c)  6  De  G.  M»N.  &  G.  95. 
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it  is  to  be  regarded  as  a  settlement  by  the  testator  on  his  1857. 

wife,  and  to  that  extent  it  is  absolutely  void,  and  the  be-  ^ 

neficial  interest  of  Mrs.  French  is  gone,  as  if  it  had  never  i,, 

been  given ;    then,  after  the  death  of  the  testator,  the        French. 
legal  right  to  recover  it  vested  in  his  executrix,  that  is        French 
in  Mrs,  French,  as  his  executrix  ;  and  when  it  has  been        French. 
determined  that  the  grant  of  the  beneficial  interest  is 
avoided,  it  remained  vested  in  the  executrix  for  the 
benefit  of  the  testator's  creditors. 

Another  ground  for  the  view  that  I  take,  that  this  is 
legal  assets,  is  this ;  a  voluntary  donee  who  takes  pos- 
session after  the.  death  of  the  donor  is  liable  to  be  treated 
as  executor  de  son  tort.  That  is  the  view  taken  by 
Patteson,  J.,  in  Shears  v.  Rogers,  He  says,  p.  871, 
"  Another  view  of  the  case  struck  me :  if  the  Defendant 
had  not  been  executor,  then  by  this  assignment  after  the 
testator's  death,  the  Defendant  (as  is  shown  in  Roberts  on 
Fraudulent  Conveyances  (a)),  would  have  been  execu- 
tor in  his  own  wrong,  and  chargeable  by  the  creditors  in 
respect  of  the  property  taken  by  him  under  that  instni- 
ment'* 

Now  supposing  Mrs.  French  had  not  been  executriity 
she  might  have  been  sued  at  law  and  treated  as  an  ex- 
ecutrix de  son  tort.  But  being  executrix,  she  is  liable 
to  be  sued  at  law  ;  and  if  an  action  had  been  brought 
against  her  before  Mr.  J,  Patteson,  I  can  have  no  doubt 
that  it  would  have  been  determined  upon  the  view  taken 
by  him  in  Shears  v.  Rogers^  that  the  annuity  would  be 
assets  at  law  for  the  creditors. 

I  am  therefore  of  opinion,  that  it  must  be  here  treated 
as  legal  and  not  as*equitable  assets. 

(a)  Page  593. 
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1857: 
April  27th. 

WUl. 
Construction, 


A  testator  gave 
by  his  will  as 
stated  in  the 
text.     He  lefl 
one  daughter 
only  by  his  first 
wife ;  be  left 
children  by  his 
second  mar- 
riage : — Held, 
that  the  re- 
mainder ex- 
pectant on  the 
wife's  decease 
was  not  undis- 
posed of,  but 
went  to  the 
children  of  the 
second 
marriage. 


TUNALEY  V.  ROCH. 

1  HIS  was  the  hearing  of  the  cause,  and  the  question 
argued  was  on  the  effect  of  the  will  of  Robert  Tunaley. 

Robert  7\ina&y'«will,  dated  the  14th  February,  1805, 
was  as  follows  : — 

"  First,  I  direct  that  all  my  just  debts,  &c.  be  paid; 
and  after  payment  thereof,  I  give  to  my  daughter  Mary 
Tunaley  the  sum  of  500Z.,  to  be  paid  to  her  twelye  months 
after  my  decease." 

"  I  give  to  my  friends  Mr.  James  Oakes  and  Mr. 
Oeorge  Tritche^  both  of  Derby,  (1)  all  the  residue  of  my 
estate  and  effects  of  what  nature  or  kind  soeyer,  except 
my  household  furniture,  plate,  linen  and  china,  upon 
trust  to  permit  my  dear  wife  Constantia  Tunaley  to  re- 
ceive and  take  the  rents,  issues  and  profits  thereof  for 
her  life,  (2)  and  for  the  maintenance  of  herself  and  such 
children  as  I  may  have  by  her  living  at  the  time  of  my 
decease,  till  such  child  or  children  shall  respectiyely  at- 
tain the  age  of  twenty-one  years,  subject  to  the  legacies 
and  provisions  hereafter  expressed.  (3)  I  giye  to  each 
of  my  children  I  shall  have  by  my  said  dear  wife  the 
sum  of  500/.,  to  be  paid  to  them  as  they  shall  respec- 
tively attain  the  age  of  twenty-one  years  ;  (4)  but  in  case 
of  the  decease  of  my  said  dear  wife  l)efore  they  attain 
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that  age,  then  my  said  trustees  to  apply  the  interest  of  1857. 

my  said  estate  and  efiects  in  their  maintenance  and  edu- 
cation till  they  arrive  at  that,  and  to  be  equally  divided 
between  them,  but  in  case  any  of  them  shall  die  under  Roch. 

the  age  of  twenty-one  years,  tlie  share  of  such  child  or 
children  so  dying  to  go  and  be  equally  divided  among 
the  survivors  or  survivor  of  them.  I  also  give  to  my 
said  dear  wife  all  my  household  furniture,  plate,  linen 
and  china  that  may  be  in  my  dwelling-house  at  the  time 
of  my  decease,  to  be  at  her  own  disposal,  and  not  subject 
to  the  proviso  hereafter  mentioned :  (5)  provided  always, 
and  it  is  my  will  that  in  case  my  said  dear  wife  shall 
marry  again,  then  all  my  before-mentioned  estate  and 
effects  shall  go  to  and  be  equally  divided  amongst  my 
said  children  by  her  in  equal  portions  as  they  attain 
twenty-one,  and  subject  to  their  maintenance  and  edu- 
cation in  the  meantime."  The  testator  died  in  18^. 
The  widow  died  in  1854,  without  having  again  married. 

The  Plaintiff  claimed,  as  heir-at-law,  the  real  estate 
and  a  share  of  the  personal  estate  devised  and  bequeathed 
to  the  widow  for  her  life ;  alleging  that  as  to  the  remain- 
der expectant  on  the  wife's  decease  there  was  intestacy. 

The  Defendants  claimed  under  the  limitations  as 
tenants  in  remainder. 


Mr.  Baily  and  Mr.  Toller^  for  the  Plaintiff. 

Mr.  Glasse  and  Mr.  Amphlett,  for  the  Defendants. 

The  following  cases  were  cited: — Napperv.  8anders{a\ 

(a)  Hutton,  118. 
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1857. 


I  Jarm.  Wills  {a\  Abbott  v.  Middeton  {b\  Jjuxfwrd  v. 
Cheekt  (c),  Edwards  v.  Champion  (d),  Bart  v.  Tribe  {e). 
Doe  V,  Cundall  (/),  Fitz  Henry  v,  Bonner  {g). 


Judgment. 


The  V1CS-CHANCBLI.0R : 

I  adhere  to  the  general  proposition  which  I  aU;ted  on 
in  Fitz  Henry  v.  Bonner.  In  this  case  I  must  look  at 
the  circumstances  in  which  the  testator  was  placed  at  the 
time  of  making  his  will.  He  had  married  a  second  wife ; 
he  had  one  daughter  only  by  his  first  wife,  who  is  since 
dead.  And  I  assume  that  he  had  some  children  by  his 
second  wife;  at  any  rate  he  might  have  and  might 
contemplate  having  children  by  that  second  marriage. 
Now  he  means  clearly  that  his  daughter,  by  the  first 
marriage,  should  have  nothing  but  the  500/.  which  he 
has  given  to  her  for  her  provision. 

Then  having  done  that,  he  had  the  residue  of  his  pro- 
perty remaining  for  a  provision  for  his  second  wife  and 
such  children  as  he  might  have  by  her.  Having  made 
provision  for  his  daughter,  he  gives  to  his  trustees  ^  all 
the  residue,  &c.,  upon  trust" — [His  Honor  stated  the 
paragraph  No.  1.], — and  then  he  proceeds  to  declare  the 
trusts.  He  imposes  on  that  gift  an  obligation  on  his 
widow  to  maintain  the  children.  [His  Honor  referred 
to  the  paragraph  No.  2.]  So  far  there  can  be  no 
doubt ;  it  was  a  life  estate  to  the  wife,  not  defeasible  on 
any  of  the  children  attaining  twenty-one  ;  but  at  the  same 


(a)  Page  690. 

(6)  1  Jur.,  N.S.  11«6. 

(c)  3  Lev.  125. 

(d)  1  De  G.  &  Sm.  75. 


(e)  18  Beav.  215. 
(/)  9  East,  400. 
(g)  ft  Drew.  86. 
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time,  as  long  as  any  of  them  were  under  twenty-one,  1857. 

those  children  were  to  be  maintained.  Then  he  adds 
these  words,  "  subject  to  the  legacies  and  proTisions 
hereinafter  expressed."  Now  suppose  any  of  the  children 
while  the  wife  lived  attained  twenty-one,  then  those 
children  ceased  to  have  any  interest  during  the  life  of  the 
wife,  and  he  meets  that  thus :  *'  I  give  to  each  of  my 
children'* — [His  Honor  stated  the  paragraph  No.  3.] 

So  that  if,  living  the  wife,  any  children  ceased  to  be 
entitled  to  maintenance,  those  children  would  each  have 
500/.  Then  follows  this  clause  : — "  But  in  case  of  the 
decease  of  my  dear  wife" — [His  Honor  stated  the  para- 
graph No.  4.]  That  is,  if  the  wife  died  before  they 
attain  twenty-one.  Prima  facie,  that  means  before  all 
attain  twenty-one ;  and  then  the  trustees  are  to  apply  the 
income  to  their  maintenance. 

It  appears  to  me  the  effect  of  this  is  merely  to  substitute 
the  act  of  the  trustees  for  the  act  of  the  wife ;  they  are 
to  be  charged  with  the  maintenance  of  the  children  in- 
stead of  the  mother :  and  each  child  would  have  500/.  as 
he  attained  twenty-one,  whether  the  widow  were  living 
or  not 

Then  follow  the  words,  ^'  And  to  be  equally  divided 
between  them,  but  in  case  any  of  them  shall  die  under 
the  age  of  twenty-one,  the  share  of  such  child  or  children 
so  dying  to  go  and  be  equally  divided  among  the  survivors 
or  survivor  of  them." 

Now  the  question  is,  to  what  are  these  words  to  be 
applied  ?  Did  the  testator  mean  to  apply  them  to  the 
direction  for  maintenance  by  the  trustees;  or  did  he 
mean  to  apply  them  to  all  his  property,  so  as  to  make 
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1857.  that  property  equally  divisible.     Now  we  find  that  imme- 

diately after  that  passage,  having  first  proceeded  to  dis- 
pose of  his  ftimiture,  &c.,  &c.  he  concludes  his  will  by 

RocH.  saying,  "  Provided  always — [His  Honor  stated  para- 
graph No.  6.] 

Now  it  is  perfectly  clear  the  testator  meant  that  if  his 
widow  should  marry  again,  whether  the  children  were 
under  twenty-one  or  had  attained  twenty-one,  then  his 
property  was  to  be  divided  between  the  children  as  they 
should  attain  twenty-one,  but  subject  to  their  main- 
tenance and  education ;  and  it  is  very  improbable  that  the 
testator  should  have  meant,  that  if  his  widow  married 
again  his  property  should  be  so  divided,  but  that  if  she 
did  not  marry  again,  he  meant  to  die  intestate.  The  im- 
probability, however,  is  not  so  strong  as  that,  if  there  were 
nothing  in  the  will  to  repel  it,  I  should  be  compelled 
to  say  the  testator  could  not  have  intended  that.  Bat 
the  question  is,  whether  the  improbability  is  not  so 
great,  as  to  leave  me  at  liberty,  in  reference  to  a  clause 
of  doubtful  interpretation,  to  put  that  interpretation 
on  the  clause  which  will  be  consistent  with  pro- 
bability. 

Now  the  clause  of  doubtful  construction  is  the  clause 
beginning  ''and  to  be  equally  divided  between  them, 
but  in  case :"  that  is  the  doubtful  clause ;  the  question 
is  whether  that  applies  to  the  mere  interest,  or  to  the 
corpus. 

Now  look  at  the  sentence  itself,  "  to  be  equally  divided 
between  them."  These  first  words,  if  alone,  might  mean 
that  the  children  were  to  have  maintenance  and  education 
in  equal  shares.    But  at  the  same  time,  even  on  that 
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clause  alone,  it  would  be  a  very  improbable  meaning  to  1857. 

attach  to  the  words,  to  construe  them  as  referring  to 
maintenance  only.  But  then  when  we  come  to  the 
words,  "  the  share  of  such  child,  &c.  to  go  and 
be  divided  equally,"  the  question  is,  the  share  of 
what  ?  It  is  argued,  it  means  a  share  of  the  interest ; 
but  the  children  had  no  shares  of  the  interest.  Main- 
tenance is  given  no  doubt,  but  maintenance  only  under 
twenty-one,  and  then  it  is  at  an  end.  Therefore,  on  the 
clause  itself,  it  is  contrary  to  probability  to  suppose  that 
the  testator  when  he  gave  over  the  share  of  a  child  dying 
under  twenty-one,  meant  a  share  of  interest,  when  he 
had  given  no  share  of  interest  to  that  child.  It  is  much 
more  natural  to  suppose  that  he  meant  to  speak  of  the 
shares  which  the  children  on  attaining  twenty-one  would 
take  in  the  corpus. 

Now  then  let  us  take  the  last  clause,  having  con- 
sidered the  probability  of  what  the  testator  meant  by  the 
intermediate  clause.  In  the  last  clause  he  clearly  means, 
that  if  the  widow  married  again,  the  property  was  to  be 
divided  whether  the  children  had  or  had  not  attained 
twenty-one.  Is  it  then  to  be  supposed  that  the  testator 
meant  that  if  she  did  not  marry  again,  his  estate  was  to 
be  undisposed  of  ?  Now  I  have  in  this  will  a  clause 
which  may  mean  the  shares  of  the  corpus,  1  am  not 
here  deciding  on  implication.  I  am  not,  in  the  absence 
of  a  gift,  implying  a  gift.  I  am  proceeding  on  the  inter- 
pretation of  a  doubtful  clause,  which  may  mean  a  gift, 
and  I  am  gathering  that  interpretation,  not  from  the 
clause  itself,  but  from  the  context. 

I  think,  on  this  view  of  it,  that  the  testator  meant  to 
give  his  estate  to  the  children  of  his  second  wife  in  any 
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1857.  event,  whether  of  his  second  marriage  or  of  his  death, 

JT'*''^^"^         subject  to  the  provision  he  had  made  for  his  wife. 

X  UNAI«E« 

RocB.  Declaration,  that  the  children  of  the  second  marriage 

were  entitled* 


1857: 

27tli  February  

and 
28th  March. 

Forfeiture. 

Conversion.  Re  HARROP'S  Estate. 

Money,  the         \  SUM  of  money,  1,196/.  I3s.  5d.  was  paid  into  Court 

rea?^est^te^  to  a  ^"  ^^^  ^^^  February,  1842,  under  certain  Acts  of  Par- 
share  of  which    liament  for  improving  the  town  of  Manchester,  being 

^.  was  entitled,  ^y^^  purchase-money  of  certain  real  estate,  to  a  share  of 

was  paid  into  ^  •' 

Court  in  1842     which  the  Petitioner  in  this  case,  Thomas  Blachshaw, 

under  certain      ^^s  entitled. 

local  acts.     In 

1848  ^,  was 

sentenced  to  On  the  27th  November,  1848,   the  Petitioner  was 

seven  years  sentenced  as  from  that  day  to  be  transported  for  seven 
for  felony  and  Y^^^  ^^^  Stealing  from  a  warehouse,  and  in  1850,  under 
his  share  of  the  an  order  of  the  Court,  his  share  of  the  money  so  invested 

money  was  ^^g  carried  over  to  an  account  entitled,  "  The  Share  of 
carried  to  an  *> 

account,  enti-      Thomas  Blachshaw,  a  convicted  Felon.** 

tied  '<  the  share 

victed  felon.**  "^^  seven  years  having  elapsed,  the  Petitioner  now 

After  the  seven  applied  to  have  his  share  paid  out  to  him.     The  ques- 

years,  ^.  ap-       ^j^^^  ^^   whether  the  money  so  paid   into  Court  was 

plied  to  have  -^  '^ 

his  share  paid     converted  into  personalty,  in  which  case  it  was  forfeited 

*u  ^^^ '  •    ^  ^^^  Crown ;  or  was  to  be  treated  as  realty,  so  as  to 

was  to  be  con-    prevent  forfeiture  to  the  Crown.     The  material  clauses 

sidered  as 

realty,  and  that  it  was  therefore  »ot  forfeited  to  (be  Crown;  Mid 

the  petitioner  was  entitled. 
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of  the  Acts  of  Pariiamenty  and  the  remaining  facts,  are 
stated  in  the  Judgment. 

Mr,  Olasse  and  Mr.  Milne^  for  the  Petitioner. 
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1857. 

Re 

Harrop*b 

Esute. 


Mr«  Wichens^  for  the  Crown. 

Mr.  Littley  for  the  Corporation  of  Manchester, 

The  following  were  die  principal  cases  cited:—- 
Tooketft  Cage(a),  Spoanef^s  Case{b\  Walker  v.  Denne{c)-, 
Ftamank's  Case{d);  Cramer's  Case{e)\  Taylor's  Case{f). 


The  Vice-Chancellor  : 

The  question  in  this  case  arises  as  to  the  right  to  a 
sum  of  202L  and  a  fraction,  which  is  standing  in  Court 
in  the  matter  of  ''  Harrop*4  Estate"  and  in  the  matter  of 
certain  Acts  of  Parliament  relating  to  the  improvement 
of  the  town  of  Itanchester.  The  sum  is  claimed  on  the 
t)ne  hand  by  the  Petitioner,  on  the  other  by  the  Crown. 

The  question  is,  whether  it  is  to  be  treated  as  realty 
or  as  personalty ;  if  it  is  to  be  treated  as  personalty,  it 
belongs  to  the  Crown,  and  if  as  realty,  it  belongs  to  the 
Petitioner. 


Judgment. 


The  sum  is  part  of  a  larger  sum  of  1,196/.  13«.  Sd., 
the  purchase-money  of  certain  land,  which  at  the  time 
when  the  company  took  the  land  in  February,  1842, 
stood  limited  in  various  shares  to  a  great  number  of  per- 
sons, and  among  those  persons  the  Petitioner,  then  an 
infant,  was  entitled  to  a  vested  remainder  in  a  certain 


(rt)  16  Inst.  708. 

(6)  lb.  250. 

(c)  t  Ves.  jun.  170. 


(rf)  1  Sim.,N.S.  260, 
(0  1  Sm.  &  Gif.  S2. 
(/)  9  Hare,  596. 
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1857.  share  of  the  land  expectant  on  the  death  of  his  grand- 

^'y"^'^        mother,  who  has  since  died. 
Re 

Harrgp's 
Estate.  In  November,  1848,  the  Petitioner  was  convicted  of 

felony,  and  was  sentenced   to  transportation  for  seven 

years ;  the  term  of  his  transportation  therefore  expired 

in  November,  1855. 

An  order  was  made  by  the  Court,  directing  an  inquiry 
as  to  the  persons  entitled  to  this  sum  of  1,196/. ;  and  the 
Master  made  his  report,  finding  the  interest  of  the  Peti- 
tioner, and  stating  that  he  was  a  convicted  felon ;  and 
on  that  report  an  order  was  made  in  1850,  directing 
payment  to  the  other  persons  entitled  of  their  respective 
shares,  and  with  regard  to  the  sum  representing  the 
Petitioner's  interest  in  the  land,  amounting  to  203/.  0«.  IdLy 
directing  it  to  be  carried  ''to  the  account  of  Thomas 
JBlacks/taw,  a  convicted  felon." 

In  June,  1851,  while  the  sentence  was  still  in  opera- 
tion, the  Petitioner  attained  twenty-one.  These  are  the 
material  circumstances  of  the  case. 

The  Act  of  Parliament,  under  which  the  question 
arises,  is  an  Act  of  the  1 1  Geo.  4,  intituled  "  An  Act  to 
amend  several  Acts  for  supplying  the  Town  of  Manches- 
ter with  Gas,  and  for  regulating  and  improving  the  same 
Town." 

The  sections  of  the  act  which  require  attention,  with 
reference  to  the  question  before  me,  are  the  90th,  the 
91st,  the  98th  and  the  101st,  and  these  two  latter  are 
the  most  material  (a). 

(a)  The « 90th  section  em-  The  9 1  at  section  provided, 

powered  bodies  corporate  to      •*  That  if  any  such  body  po- 
sue.  litic,  corporate,  collegiate  or 
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Now  if  the  transaction  in  this  case  was  in  conformity 
with  the  98th,  then  I  think  the  money  paid  in  retained 


ecclesiastical,  corporations 
aggregate  or  sole,  tenants  in 
fee  simple  or  for  life,  or  for 
years,  or  in  fee  tail,  general 
or  special,  feoffees,  husbands, 
guardians,  committees,  exe* 
cutors,  or  administrators, 
trustees  and  other  person  or 
persons  whomsoever  in  any- 
wise interested  in  any  such 
messuages,  buildings,  lands, 
tenements  or  hereditaments 
required  to  be  purchased  and 
taken  for  the  purposes  of  this 
act,  and  in  the  schedule  to 
this  act  particularly  men- 
tioned and  described,  or  any 
occupier  or  occupiers  thereof 
sustaining  any  loss,  injury  or 
damage  (upon  notice  to  him, 
her  or  them  given,  or  left  in 
writing  at  the  dwelling-house 
or  houses  or  usual  or  last 
place  or  places  of  abode  of 
the  principal  or  head  officer 
or  officers  of  such  bodies 
politic,  corporate,  collegiate 
or  ecclesiastical  corporations, 
tenants  in  fee  simple  or  for 
life  or  for  years,  or  in  fee  tail, 
general  or  special,  feoffees, 
husbands,  guardians,  commit- 
tees, executors  or  administra- 
tors, trustees,  and  other  person 
or  persons,  or  at  the  house 
of  the  tenant  or  tenants  in 
possession  of  such  messuages, 

VOL.  III. 


buildings,  lands,  tenements 
or  hereditaments  intended 
to  be  purchased  and  taken 
for  the  purposes  of  this  act) 
shall,  for  the  space  of  fourteen 
days  next  after  such  notice 
given  or  lefl  as  aforesaid, 
neglect  or  refuse  to  treat  and 
agree  or  shall  not  agree  for 
the  sale  of  the  said  premises, 
or  by  reason  of  absence  or 
disability  shall  be  prevented 
from  treating  and  agreeing  or 
cannot  be  found  or  known,  or 
shall  not  produce  a  clear  title  to 
the  hereditaments  they  are  in 
possession  of,  or  the  interest 
they  claim  therein,  to  the 
satisfaction  of  the  said  com- 
missioners, then  and  in  every 
such  case  the  said  com- 
missioners shall  cause  the 
value  and  recoippense  to  be 
made  for  such  messuages, 
buildings,  lands,  tenements 
or  hereditaments  to  be  in- 
quired into  and  ascertained 
by  a  jury  of  twelve  indifferent 
men  of  the  county  wherein 
the  said  messuages,  buildings, 
lands,  tenements  or  here- 
ditaments shall    be   situate, 

&c And  the 

said  jury  shall  assess  the 
damages  and  recompense  to 
be  given  for  the  said  mes- 
suages, buildings,  lands,  tene- 

So 


1857. 

Re 

Harrop's 

Estate. 


7S0 


CASES    IN    CHANCERY. 


1857. 

Re 

Harrof's 

Esute. 


the  character  of  realty.     If  it  was  in  conformity  with  the 
lOlst,  there  is  nothing  to  impress  the  money  with  the 


ments  or  hereditamentg,  to 
the  respective  owner  or 
owners  thereof  accordiog  to 
their  respective  interests 
therein,  and  shall  give  in 
their  verdict  thereupon ;  and 
afVer  the  said  jury  shall  have 
inquired  of  and  assessed 
such  damage  and  recompense, 
and  given  in  their  verdict, 
the  said  sheriff  shall  there*- 
upon  order,  adjudge  and 
determine  the  sum  or  sums 
of  money  so  assessed  by  the 
said  jury  to  be  paid  to  the 
person  or  persons  interested 
in  the  said  messuages,  build- 
ings, lands;  tenements  or 
hereditaments,  according  to 
such  verdict  or  inquisition  of 
the  said  jury." 

The  98th  section  enacted, 
"  That  if  any  money  shall  be 
agreed  or  awarded  to  be 
paid  for  the  purchase  of  any 
houses,  buildings,  lands, 
tenements  or  hereditaments 
to  be  purchased,  taken  or 
used  by  the  virtue  of  the 
powers  of  this  act,  for  the 
purposes  of  this  act,  which 
shall  belong  to  any  corpora- 
tion, feme  covert,  inlant, 
lunatjc  or  person  or  persons 
under  any  disability,  or  in- 
capacity as  therein  before  is 
mentioned,  such  money  shall, 
in  case  the  same  shall  amount 


to  or  exceed  the  sum  of  20OL9 
with  all  convenient  speed,  be 
paid  into  the  Bank  of  Eng» 
land  in  the  name  and  with 
the  privity  of  the  Ao- 
countant-General  of  his  Ma- 
jesty's Court  of  Exchequer 
at  Westminiitri  to  be  placed 
to  his  account  there  ex  par$e 
the  commissioners  for  exe- 
cuting this  act,  pursuant  to 
the  method  prescribed  by  an 
act  passed  in  the  first  year  of 
the  reign  of  his  present  Ma- 
jesty, intituled,  *  An  Act  finr 
the  better  securing  Monies 
and  Effects  paid  into  the 
Court  of  Exchequer  at  Weei" 
tmneter  on  account  of  the 
Suitors  of  the  said  Court, 
and  for  the  appointment  of 
an  Accountant-Genera],  and 
two  Masters  of  the  said 
Court,  and  for  other  pur- 
poses,' and  the  General 
Orders  of  the  said  Court, 
and  without  fee  or  reward, 
to  the  intent  that  such  money 
may  be  applied,  under  the 
direction  and  with  the  ap- 
probation of  the  said  Court, 
to  be  signified  by  an  order 
made  upon  a  petition  to  be 
preferred  in  a  summary  way 
by  the  person  or  persons 
who  would  have  been  en- 
titled to  the  rents  and  profits 
of  the  said  houses,  buildings, 
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character  of  realty.   Of  the  cases  that  have  been  cited  m 
the  argument,  those  which  have  the  most  bearing  on  the 

lands,  tenements  or  here- 
ditaments in  the  purchase  of 
the  land  taxj  or  towards  the 


discharge  of  any  debt  or 
debts,  or  such  other  incum- 
brances, or  part  thereof,  as 
the  said  Court  shall  authorise 
to  be  paid,  affecting  the 
same  houses,  buildings, 
lands,  tenements  or  heredita- 
ments, or  affecting  other 
houses,  buildings,  lands,  te- 
nements or  hereditaments, 
standing  settled  therewith  to 
the  same  or  the  like  uses, 
trusts,  intents  or  purposes; 
or  where  such  money  shall 
not  be  so  applied,  then  the 
same  shall  be  laid  out  and 
invested,  under  and  with  the 
like  direction  and  approba- 
tion of  the  said  Court,  in  the 
purchase  of  other  lands,  te- 
nements or  hereditaments, 
which  shall  be  conveyed  and 
settled  to,  for  or  upon  such 
and  the  like  uses,  trusts, 
intents  and  purposes,  and  in 
the  same  manner,  as  the 
houses,  buildings,  lands,  te- 
nements and  hereditaments 
which  shall  be  so  purchased, 
taken  or  used  as  aforesaid 
stood  settled  or  limited,  or 
such  of  them  as  at  the  time 
of  making  the  conveyance 
and  settlement  shall  be  ex- 
isting, undetermined  and  ca- 


pable of  taking  efi*ect ;  and 
in  the  meantime,  and  until 
such  purchase  shall  be  made, 
the  said  money  shall,  by 
order  of  the  said  Court  of 
Exchequer,  upon  application 
thereto,  be  invested  by  the 
said  Accountant-General  in 
his  name  in  the  purchase  of 
Three  Pounds  per  Centum 
Consolidated,  or  Three 
Pounds  per  Centum  Reduced 
Bank  Annuities  or  in  govern- 
ment or  real  securities ;  and  in 
the  meantime,  and  until  such 
Bank  Annuities  or  govern- 
ment or  real  securities 
shall  be  ordered  by  the  said 
Court  to  be  sold  for  the 
purposes  aforesaid^  the  di- 
vidends or  interest  and  an- 
nual produce  of  the  said 
Consohdated  or  Reduced 
Bank  Annuities  or  govern- 
ment or  real  securities  shall 
from  time  to  time  be  paid, 
by  order  of  the  said  Court, 
to  the  person  or  persons  who 
would  for  the  time  being 
have  been  entided  to  the 
rents  and  profits  of  the 
houses,  buildings,  lands,  te- 
nements and  hereditaments, 
so  hereby  directed  to  be  pur- 
chased, in  case  such  purchase 
or  setdement  were  made/' 

The  101st  section  enacted, 
^*  That  in  case  the  person  or 
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present   are   FlamanKs    Case  (a),    Cramer* s    Case  (&), 
and  Taylor's  Case  (c). 


persons  to  whom  any  sum  or 
sums  of  money  shall  be 
awarded  for  the  purchase 
of  any  houses,  buildings, 
lands,  tenements  or  here- 
ditaments to  be  purchased 
by  virtue  of  this  act,  or  of 
any  estate  or  interest  therein 
shall  refuse  to  accept  the 
same,  or  shall  not  be  able  to 
make  a  good  title  to  the 
premises  to  the  satisfaction 
of  the  said  commissioners, 
or  in  case  such  person  or 
persons  to  whom  such  sum 
or  sums  of  money  shall  be 
awarded  as  aforesaid  cannot 
be  found,  or  if  the  person  or 
persons  entitled  to  such 
houses,  buildings,  land,  te- 
nements or  hereditaments  be 
not  known  or  discovered, 
then  and  in  every  such  case 
it  shall  be  lawful  for  the 
said  commissioners  to  order 
the  said  sum  or  sums  of 
money  so  awarded  as  afore- 
said to  be  paid  into  the  Bank 
oi  England  in  the  name  and 
with  the  privity  of  the  Ac- 
countant-General of  the  said 
Court  of  Exchequer,  to  be 
placed  to  his  account  to  the 
credit  of  the  parties  in- 
terested in  the  said  houses, 
buildings,  lands,  tenements 
or  hereditaments  (describing 
them)  subject  to  the  order, 
control  or  disposition  of  the 


said  Court  of  Exchequer, 
which  said  Court,  on  the 
application  of  any  person  or 
persons  making  claim  to 
such  sum  or  sums  of  money, 
or  any  part  thereof,  by 
motion  or  petition,  shall  be 
and  is  hereby  empowered, 
in  a  summary  way  of  pro- 
ceeding or  otherwise,  as  to 
the  same  Court  shall  seem 
meet,  to  order  the  same  to 
be  laid  out  and  invested  in 
the  public  funds,  and  to  order 
distribution  thereof,  accord- 
ing to  the  respective  estate 
or  estates,  title  or  interest  of 
the  person  or  persons  making 
claim  thereunto,  and  to  make 
such  other  order  in  the  pre- 
mises as  to  the  said  Court 
shall  seem  just  and  rea- 
sonable ;  and  the  cashier  or 
cashiers  of  the  Bank  of  Eng- 
land who  shall  receive  such 
sum  or  sums  of  money  is  and 
are  hereby  required  to  give 
a  receipt  or  receipts  for  such 
sum  or  sums  of  money,  men- 
tioning and  specifying  therein 
for  what  and  for  whose  use 
the  same  is  or  are  received, 
to  such  person  or  persons  as 
shall  pay  any  such  sum  or 
sums  of  money  into  the  bank 
aforesaid." 

(a)  1  Sim.  N.  S.  260. 

(6)  1  Sm.  &  Gif.  d2. 

(c)  9  Hare,  596. 
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In  most  of  the  cases  on  the  subject,  the  circumstances  1857, 

came  within  the  69th  section  of  the  Lands  Clauses  Act,  ^ 

corresponding  substantially  with  the  98th  section  of  this  Harrop's 

act ;  and  it  was  determined  in  those  cases  that  the  money  Estate. 
was  impressed  with  the  character  of  land. 

In  FlamanKs  Case  {a),  it  was  determined  that  the 
circumstances  were  within  the  78th  section  of  the  Lands 
Clauses  Act,  corresponding  to  the  101st  section  of  this 
Act 

I  do  not  of  course  mean  that  those  two  sections  of  the 
Lands  Clauses  Consolidation  Act  are  identical  with  the 
98th  and  101st  of  this  act,  but  they  are  substanttally  the 
same 

In  Cramer's  Case  (6),  the  case  turned  on  this  very  Act, 
and  there  it  was  determined,  that  the  circumstances 
brought  it  within  the  98th  section,  and  that  th^  money 
was  to  be  treated  as  land. 

It  appears  then,  upon  the  authorities,  that  when  the  cir- 
cumstances of  the  case  have  brought  it  under  the  69th 
section  of  the  Lands  Clauses  Consolidation  Act  (which 
corresponds,  as  I  have  said,  to  the  98th  section  of  this  act), 
the  money  has  been  held  to  bear  the  character  of  realty ; 
but  if  on  the  other  hand,  the  circumstances  have  brought 
the  case  under  the  78th  section  of  the  Lands  Clauses 
Consolidation  Act  (corresponding  to  the  101st  of  this 
act),  then  the  money  has  been  held  personalty. 

The  only  question  therefore  is,  whether  here  the  case 
is  within  the  98th  or  the  101st  section. 

{a)  1  Sim.  N.  S.  260.  (6)  1  Sm.  &  Gif.  32. 
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1857.  Now  it  appears  that  a  jury  was  summoiiedf  and  re- 

*^^^jCy        tamed  the  amount  to  be  paid  for  the  Talue  of  the  interest 

Harrop's      of  these  parties  in  the  land. 
Estate. 

The  money  was  then  at  once  paid  in  under  the  98th 
section^  and  not  under  the  101st,  and  if  so^  it  was  then 
impressed  with  the  diameter  of  realty. 

At  the  time  when  it  was  paid  in^  the  Petitioner  wu 
an  in&nt,  and  during  his  infiuicy,  his  share  was  im- 
pressed with  the  character  of  realty,  and,  until  he  attained 
twenty-one,  he  could  not  alter  its  character;  when  be 
attained  twenty-one  he  might  no  doubt  have  altered  that 
character  if  he  had  thought  fit ;  but  he  did  nothing ;  and 
up  to  the  present  time,  has  done  nothing  to  alter  it  I 
am  of  opinion  therefore,  that  the  money  retains  the  cha- 
racter of  realty,  and  that  the  Petitioner  b  entitled. 
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1857: 
March  11. 

NOKES  t;.  FISH.  ^^f; 

This  was  a  bill  by  F.  8.  Nokes,  the  same  Plaintiff  as  in  3^^, 
in  the  case  reported  ante,  p,  681,  and  agamst  E.  A.  FUh  1^^*»  ^'  grants 
and  Henry  Gibbon^  also  parties  to  the  case  reported  in  ^{^i,  coven^ts. 
p.  681,  and  the  litigation  arose  out  of  the  same  subject--  In  March,  F. 

matter.  mort«iges  by 

underlease,  re- 
serving ten 

The  bill  in  this  case  was  for  a  foreclosure  of  the  days,  to  iV.,  and 

declares  hunseli 
mortgage  created  by  the  deed  of  the  1st  March,  1854,  trustee  of  the 

ten  days  for 
N.9  covenanting  to  perform  the  covenants. 

F.  does  not  perform  the  covenants,  and  in  July,  N.  takes  posses- 
sion and  takes  on  himself  the  performance  of  the  covenants. 

In  April,  G.  married  and  settled  his  interest  in  the  land  subject  to 
the  lease. 

In  March,  1 854,  F,  had,  at  the  instigation  of  G.,  assigned  all  his 
interest  to  a  trustee  for  G.,  and  in  the  same  month  G.  informed  N. 
that  he,  G.,  had  got  all  F.'<  interest. 

In  February,  1855,  G.  sent  notice  to  F,  and  N.  to  perform  the 
covenants. 

In  October,  1 855,  G.  brought  ejectment  in  the  names  of  his  trus- 
tees against  jP.,  but  notice  of  the  ejectment  was  served  on  N.^  and 
N.  let  judgment  go  by  default. 

The  bill  was  now  filed  by  N,  against  F.  for  foreclosure  of  the 
mortgage,  and  for  assignment  of  the  residue  of  ten  days ;  and  at  the 
Bar  the  Plaintiff  asked  for  payment  of  the  mortgage  debt  by  way  of 
equitable  damages. 

The  bill  was  assumed  by  arrangement  to  allege  the  assignment 
by  F,  in  trust  for  G.  \  but  it  did  not  allege  the  ejectment,  nor  the 
judgment  in  ejectment,  though  that  fact  appeared  m  evidence.  ^ 

Held.  1.  That  if  the  bill  had*  alle^ea  the  ejectment  and  judg- 
ment, the  Plaintiff  could  have  no  relief  m  equity  against  F.  (the  case 
distinguished  from  Close  v.  Wilberforcey  1  Beav.  112,  and  fViUon  v. 
Leonard^  3  Beav.  373). 

%.  The  bill  not  allesing  the  damage,  the  relief  prayed  in  respect 
of  that  damage  could  not  on  that  ground  be  given,  although  the 
damage  appeared  by  the  evidence. 

A  bill  must  allege  the  subsunce  of  the  ground  of  relie£ 
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1857.  and  for  an  assignment  of  the  last  ten  days  of  the  term 

created  by  the  deed  of  31st  January,  1854,  to  or  for  the 
benefit  of  the  Plaintiffi 

The  bill  stated  the  deeds  of  the  31st  January,  1854, 
and  the  1st  March,  1854;  the  neglect  of  JFlsh  to  perform 
the  covenants,  and  the  undertaking  of  the  requisite  mat- 
ters by  Nokes  the  mortgagee ;  the  payment  of  some  rent 
hyNokes;  the  notice  of  the  18th  March,  1854;  and  the 
non-payment  of  the  mortgage  money. 

At  the  time  the  bill  was  filed,  the  ejectment  bad  not 
been  brought,  and  the  Plaintiff*  did  not  know  that  the 
assignment  by  JFish  of  his  interest  was  to  Osbaldistont 
in  trust  for  Cribban.  In  order  to  save  expense,  it  was 
agreed  between  the  parties  that  the  bill  should  be  treated 
as  amended,  and  the  construction  put  by  the  Court  on 
the  correspondence  constituting  this  agreement  was,  that 
the  bill  was  to  be  read  as  if  amended,  by  introducing  a 
statement  of  the  assignment  by  Fish  to  Osbaldistfme^ 
and  of  its  being  in  trust  for  Oibbon  ;  and  that  the  Court 
should  be  at  liberty  to  make  any  decree  consistent  with 
that  assumed  state  of  the  record ;  but  that  the  bill  was 
to  be  treated  as  not  containing  an  allegation  of  the  eject- 
ment having  been  brought  and  judgment  given  in  it 
That  fact,  however,  ap)>eared  in  the  evidence. 

The  remaining  facts,  so  far  as  they  are  material,  are 
stated  in  the  judgment.  The  relief  now  asked  at  the 
Bar  was  for  payment  of  the  mortgage  debt  by  way 
of  equitable  damages. 

Mr.  Glasse  and  Mr.  Cockerell  for  the  Plaintiff. 

By  the  neglect  of  Osbaldistone,  for  which  Oibbon  is 
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responsible,  we  have  lost  the  lease.    We  are,  therefore,         1857. 
entitled  to  damages  against  Gibbon^  measured  by  the 
amount  of  the  principal,  interest  and  costs. 

The  ejectment  was  brought  by  Gibbon  and  Hood 
against  Fishy  who  had  no  interest  The  interest  was  in 
Gibbon,  who  ought  to  have  defended  the  possession.  It 
was  a  fraud  in  him  to  bring  ejectment  against  Fish,  who 
had  not  any  interest  in  defending.  Gibbon  was  bound 
to  perform  the  covenants,  and  he  himself  takes  advantage 
of  their  being  broken,  the  ejectment  being  in  fact  for  his 
benefit.  It  is  idle  in  this  case  to  say  that  it  is  not  for 
his  benefit,  because  it  is  the  ground  landlords  who  evict ; 
the  ground  landlords  are  trustees  for  Gibbon  and  his 
family,  and  they  take  all  the  benefit  of  the  eviction. 

They  cited  Burnett  v.  Lynch  {a).  Close  v.  Wilber- 
force  (ft),  Wilson  v.  Leonard  (c). 

Mr.  Baity,  for  Mr.  B.  Gibbon. 

The  interest  of  Fish,  and  therefore  of  Gibbon,  is  gone ; 
foreclosure  therefore  is  out  of  the  question ;  there  is  no 
estate  to  foreclose;  and  then  they  ask  for  damages. 
Now  Nokes  may  have  a  right  of  action  against  Fish,  but 
what  right  can  he  have  against  Gibbon  here  ?  Possibly, 
at  the  suit  of  Fish,  Gibbon  might  be  liable  in  equity ; 
but  not  at  the  suit  of  Nokes.  No  doubt  if  Osbaldistone 
took  an  assignment  of  Fish's  interest,  subject  to  the 
covenants  in  the  original  lease,  he  is  under  an  obligation 
to  perform  them  ;  but  how  can  that  give  a  right  here  to 
any  but  the  lessor  ?  We  say  there  is  no  right  in  Nohes 
to  go  against  Osbaldistone  even  at  law ;  but  if  there  is, 

(a)  5  Barn.  &  Cress.  589.  (6)  1  Beav.  112. 

(c)  5  Beav.  373. 
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1857.         let  him  take  that  course;  Nohes  has  at  aiqr  rate  no 

^^  equity ;  OAaldistane  is  the  party  legally  liable  for  breach 

ty.  of  covenants ;  how  can  that  liability  at  law  entitle  the 

Fish.  party  claiming  damages  at  law,  to  come  here  against  the 

cestui  que  trusL 

Mn  Greene  and  Mr.  Leonard  with  him. 

The  Plamtiff  files  his  bill  to  foreclose  a  deriTative 
leasehold  interest,  and  then  that  interest  being  gone,  he 
seeks  to  convert  it  at  die  bar  into  a  bill  for  damages. 
The  bill  makes  no  case  for  such  relief,  even  if  the  rdief 
could  be  obtained  at  all ;  the  relief  is  consequent  on  the 
damage;  now  the  utmost  that  the  bill,  according  to 
agreement,  can  be  held  to  allege  is,  that  the  assignment 
to  OsbaldiiUme  was  in  trust  for  Gibbon  ;  but  it  does  not, 
assuming  it  to  be  amended  as  agreed,  state  anything 
more ;  it  does  not  state  the  ejectment ;  and  the  ejectment 
is  the  whole  and  sole  ground  of  injury.  There  is, 
therefore,  no  allegation  of  injury,  and  if  so,  on  what 
ground  can  they  ask  for  damages  ?  But,  assuming  they 
could  get  over  this  defect  in  the  pleadings,  they  have  no 
equity.  Nokes  took  possession  in  July,  ISSi,  he  was  in 
possession  all  the  time  the  dilapidations  were  being 
made.  He  it  was  who  ought  to  have  remedied  them, 
and  he  now  asks  for  damages  in  equity  by  reason  of 
breaches,  which  his  possession  prevented  any  one  else 
firom  repairing;  by* taking  possession,  he  himself  pe- 
vented  the  repairs  being  done ;  he  took  them  upon  him- 
self, and  it  was  his  own  £Eiult  that  they  were  not  done. 
Yet  he  comes  to  ask  for  equitable  relief,  because  the  re- 
pairs not  being  done  he  is  evicted. 

Now  as  to  the  cases  cited,  they  do  not  apply.     They 
are  cases  in  which  the  damages  have  been  immediately 
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consequent  on  breach  of  covenant,  and  due  to  the  land- 
lord in  the  first  instance. 

Mr.  Olasse  replied. 

The  Vice-Chancellor  : 

Unless  the  PIainti£P  is  entided  to  his  mortgage  money 
from  CHbbon,  it  will  be  very  unfortunate,  as  he  has  ad- 
vanced his  money  on  a  security  which  is  lost  by  forfei- 
ture. The  contention  of  the  Plaintiff  is  this : — ^that  at  law 
OsbaldUtane  would  be  liable  to  Nohes  in  damages ;  and 
that  being  the  cas^  that  OAaldisUme  being  merely  a 
trustee  for  Oibbon^  and  entitled  to  be  indemnified  by 
CHbbon,  this  Court  will  insist  on  CHbbon  paying  those 
damages  which  might  be  recovered  at  law  against  0«- 
baldittone. 


1857. 

NOKES 
V. 

Fish. 


Judgment. 


The  fiicts  are  in  reality  simple  enough.  By  a  deed  of 
the  31st  January,  1854,  Oibbon  being  then  owner  of  a 
fi^ehold  piece  of  land,  made  a  demise  of  it  to  JFhh  for 
ninety-nine  years,  Fish  entering  into  various  covenants. 
It  was  in  &ct  a  building  lease,  the  lessee  entering  into 
the  usual  building  covenants.  On  the  1st  of  March, 
18.54,  Fish  made  an  underlease  to  Nohes  by  way  of 
mortgage  for  the  whole  term,  less  ten  days,  to  secure  an 
advance  of  752.,  and  it  was  agreed  between  Nohes  and 
Fish,  that  the  residue  of  ten  days  should  be  held  by 
Fish,  in  trust  for  Nohes,  for  better  securing  the  money. 
On  the  next  day.  Fish  made  a  mortgage  (subject  to  die 
first  mortgage)  to  Oibbon  for  die  whole  term  less  three 
days.  In  April,  1854,  Gibbon  being  about  to  marry, 
conveyed  to  trustees,  Septimus  Oibbon  and  Hood,  aU  his 
estate  in  the  land  on  certain  trusts.  That  conveyance 
does  not  seem  to  have  been  communicated  to  Nohes, 
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1857.  On  the  1 7th  of  March,  1 854,  pending  certain  negociations 
between  Gibbon  and  Nokes,  as  to  what  should  be  done 
with  the  houses,  and  apparently  with  a  view  to  get  rid 

Fish.  of  Fish  and  another  person  of  the  name  of  Baker j  Gib- 

bon procured  Fish  to  assign  all  his  interest  to  Osbaldis- 
tone,  who  was  a  clerk  of  Langley  and  CKbbon,  in  trust 
for  Cribbon,  and  the  next  day  Gibbon  gave  notice  to 
NokeSy  that  he  had  obtained  an  assignment  fix>m  Fish^ 
but  not  communicating  the  particulars,  to  whom  it  was 
made,  or  for  whose  benefit  Now  in  the  danise  fix>m 
Fish  to  Nokes,  Fish  had  covenanted  with  Nohes  that  he 
Fish  would  perform  all  the  covenants ;  and  that  was  for 
the  benefit  of  Nokes,  not  merely  by  way  of  indemnity,  but 
because  Nohes  would  have  his  security  improved  by  the 
completion  of  the  buildings.  And  by  the  assignment  to 
Osbaldistone,  the  latter  covenanted  with  Fish  to  indem- 
nify him.  Fish  having  failed  to  perform  his  covenants, 
in  July  1854,  Nohes  entered  into  possession,  intending, 
and  I  conclude  bond  fide  intending,  himself  to  perform 
them.  Up  to  February,  1855,  Langleyand  CUbbon  who 
were  in  fact  the  solicitors  for  the  trustees  of  the  settle- 
ment, had  not  insisted  on  taking  advantage  of  the 
breaches  of  covenant.  But  at  that  date,  they  gave  notice 
to  Fish  and  to  Nokes,  requiring  them  to  perform  the 
covenants.  It  was  obligatory  on  Nohes  to  do  so,  and  be 
set  to  work  to  see  what  was  necessary,  and  directed  it  to 
be'  done,  and  thought  no  doubt  it  was  done.  It  was 
certainly  no  moral  fault  of  his,  that  this  was  not  done, 
but  the  fault  of  those  whom  he  employed,  and  who  did 
not  do  what  was  necessary.  In  that  state  of  things, 
Nokes  filed  this  bill  for  foreclosure  against  Ftsh  and 
Gibbon ;  against  Fish  as  the  person  who  made  the  de- 
mise to  him,  and  against  CUbbon  as  second  mortgagee. 
The  bill  was  properly  filed,  and  if  matters  had  remained 
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in  that  state,  Nokes  would  have  been  entitled  to  a  decree  1857. 

for  foreclosure.  Gibbon  put  in  an  answer  by  which  he 
insisted  on  an  alleged  agreement  between  him  and 
Nokes,  that  his  mortgage  should  have  priority.  That 
alleged  agreement  was  not  proved,  and  Gibbon's  case 
has  entirely  fidled  on  that  point.  That  then  being  the 
right  on  the  part  of  Nokes,  in  that  state  of  things,  subse- 
quent transactions  altered  it  In  October,  1855,  an 
action  of  ejectment  was  brought  in  the  names  of  Gibbon 
and  Septimus  Gribbon  and  Hood,  the  trustees  of  the  set- 
tlement, against  Fish  and  Nokes.  That  ejectment  was 
founded  on  alleged  breaches  of  the  covenants  contained 
in  the  demise  of  January,  1854. 

To  that  action  there  was  no  defence  by  Fish  or  by 
Nokes,  and  judgment  went  for  the  Plaintiff  by  default; 
and  on  the  5th  or  6th  t)f  December  Nokes  was  evicted. 
Now  the  efiect  of  that  judgment  was  that  the  bill  for 
foreclosure  fell  to  the  ground;  the  subject-matter  of  it 
was  gone  and  the  bill  fell  with  it.  It  appears  to  me  that 
the  right  that  Nokes  then  had  was  to  have  said, ''  I  have 
lost  my  estate  by  no  fault  of  mine,  I  was  right  in  my  suit 
up  to  this  point ;  and,  accordingly,  I  am  willing  now  to 
let  it  drop  without  costs  on  either  side."  But  Nokes 
considered,  that  although  the  judgment  at  law  was  valid, 
he  had  equitable  grounds  of  relief,  and  he  then  filed  the 
bill  in  Nokes  v.  Gibbon,  alleging  that  there  had  been 
no  breaches  of  covenants,  except  in  non-payment  of  rent, 
and  he  sought  on  that  ground  to  be  relieved  against  the 
judgment  in  ejectment.  In  that  suit  I  was  of  opinion 
that  the  ejectment  not  being  in  fact  Gibbon's  ejectment 
but  that  of  the  freeholders,  there  was  no  ground  for 
equitable  relief;  I  must  assume  that  decision  to  be  right, 
and  then  Nokes  stands  in  this  position,  that  he  was 
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1 857.  l^ally  evicted  and  had  no  right  to  equitable  relief  against 
the  eviction.  Then  the  suit  of  Nohes  v.  Giblnm  being 
thus  disposed  o^  this  suit  comes  next  to  be  heard,  and 

Fish.  the  contention  is  this ;  that  Noies  is  entitled  to  a  decree 

against  Gibbon  as  the  cestui  que  trust  of  Osbaldistome, 
to  make  him  liable  for  the  damage  sustained  by  Nokes; 
diat  damage  being  estimated  at  the  principal,  interest 
and  costs  of  his  mortgage.  Now  the  first  question  is, 
would  Nohes  in  an  action  against  Osbaldistane  be  en- 
titled to  recover  damages  by  reason  of  the  non-perform- 
ance  of  the  covenants  ?  I  will  assume,  as  the  most 
fitvourable  view  for  the  Plaintifi^  that  he  would,  on  the 
ground  that  Fish  was  liable  to  perform  the  covenants ; 
that  Osbaldistane,  being  the  assignee  of  Fishy  was  under 
the  same  liability,  and  that  therefore  in  an  action  Nohes 
might  have  compelled  Osbaldistane  to  pay  damages.  I 
will  assume  that,  not  expressing  any  opinion,  whether  it 
would  be  so  or  not  Then  the  next  step  in  the  Plaintiff's 
contention  is,  if  Osbaldistane  is  liable,  CUbbon  ought  to 
be  liable ;  Gibbon  cannot  be  sued  at  law,  and  it  is  con- 
tended therefore  that  this  Court  ought,  if  OsbakUstone  is 
liable,  to  hold  CUbhon  liable  in  equity.  For  that  con- 
tention no  authority  is  cited.  Burnett  v.  Lynch  does 
not  decide  that  at  alL  Close  v.  WUherfarce  and  Wilson 
V.  Leonard  were  also  relied  on  in  support  of  the  Plain- 
tiff's argument  Now  in  Clase  v.  WUberforce  the  case 
was  this :  a  lease  was  granted  to  ClosCf  and  Close  was  of 
course  liable  to  the  covenants,  and  among  others  he  had 
covenanted  not  to  assign ;  then  wishing  to  assign  to 
a  company,  but  being  prevented  by  the  covenant,  he 
assigned  only  the  equitable  interest;  afterwards  the 
company  being  dissolved  assigned  their  interest  to  WiL 
berforce;  and  then  Close,  being  sued  for  breach  of  the 
covenants  and  made  liable  by  the  ground  landlord,  wished 
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to  recover  over  against  Wilberforce  the  damage  that  he         1857. 
had  sustained.    He  could  not  sue  at  law  because  WiJher^        ^^ 
force  was  not  the  assignee  of  Closers  interest  at  law,  though  9. 

he  had  had  the  benefit  of  it ;  and  then  the  question  was,  Fish. 

is  it  equitable  that  Close  should  treat  Wilberforce  in  this 
Court  as  if  Wilberforce  had  the  legal  interest  and  could 
have  been  sued  at  law  ?  And  it  was  held  that  he  could 
so  treat  him.  All  that  was  decided  in  that  case  was, 
that  in  that  state  of  things  Close,  being  a  mere  trus- 
tee for  the  party  beneficially  interested,  had  a  right  to 
call  on  the  equitable  owner  for  compensation  for  the 
injury  he  had  sustained.  Wilson  v.  Leonard  is  much 
to  the  same  effect  Now,  applying  those  cases  to  this, 
what  ought  to  be  the  fiicts  to  bring  it  within  them? 
It  ought  to  be  the  fiict  that  Fish,  having  covenanted 
with  Nokes,  Nokes  had  brought  an  action  against 
Fish.  Then  Fish  might  have  a  right  to  proceed  at  law 
against  Osbaldistone,  and  then  Osbaidistone  might  have 
a  right  to  say  to  Gibbon,  "  you  have  the  beneficial  in- 
terest and  you  ought  to  indemnify  me.**  That  ought  to 
be  the  state  of  &cts  to  bring  this  case  within  those  autho- 
rities. In  this  case  Nokes  has  one  party,  and  one 
party  alone,  against  whom  he  may  recover  at  law,  viz. 
Osbaldistone ;  against  that  individual  he  has  a  remedy : 
but  I  do  not  think  he  has  any  equity  to  proceed  against 
Cribbon,  even  if  a  case  for  it  were  made  by  the  bill.  But 
if  he  had  an  equity,  it  could  not  be  administered  on  this 
bill  as  it  stands ;  and  I  will  take  the  bill  on  the  footing 
of  that  which  has  been  agreed  between  the  parties, 
viz.,  that  the  bill  should  be  treated  as  if  it  had  been 
amended,  stating  the  assignment  to  Osbaldistone  and 
that  it  was  in  trust  for  Oibbon  ;  and  then  that  the  Court 
should  be  at  liberty  to  make  such  decree  as  it  should 
think  just,  having  regard  to  those  &cts.     Then,  if  the 
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1857.  bill  had  been  so  amended,  what  wotdd  it  have  stated? 

It  would  have  stated  merely  the  assignment  to  Os- 
baldistone,  and  that  that  assignment  was  in  trust  for 
Gibbon;  but  the  bill  would  contain  nothing  about  the 
damage  suffered  by  Nokesy  nothing  about  the  ejectment 
What  relief  could  I  on  that  record  have  given  ?  Cer- 
tainly not  that  which  is  now  asked  at  the  Bar,  and  which 
rests  on  the  fact  of  damage  su£fered  by  Nokes  in  conse- 
quence of  the  ejectment.  It  is  argued  that  the  facts 
appear  by  the  cross-examination  of  Oibban,  But  I 
cannot  on  that  give  the  relief  asked,  unless  the  state  of 
things  on  which  the  relief  is  founded  is  alleged  by  the 
bill ;  I  do  not  say  that  every  minute  fiict  need  be  stated 
in  detail,  but  the  substance  of  the  ground  of  relief  must 
appear  in  the  bill 

But,  as  I  have  already  said,  even  if  the  bill  were  pro- 
perly framed,  I  know  of  no  authority  to  say  there  is  such 
an  equity  as  that  insisted  upon.  If  I  gave  the  relief,  I 
should  be  establishing  a  perfectly  new  equity,  and  all  I 
can  now  do  is  to  dismiss  the  bill. 

[The  biU  was  dismissed  without  costs  up  to  the  date 
of  the  eviction,  with  costs  afler  that  date.] 
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THE   PRINCIPAL   MATTERS. 


ACCOUNT. 

A  BILL  was  filed  by  a  solicitor  against 
a  person  employed  as  his  occa- 
sional clerk,  and  in  that  character 
receiving  and  paying  monies  for 
him,  and  claiming  against  him  a 
sum  for  services,  the  master  hav- 
ing paid  from  time  to  time  monies 
to  and  for  the  clerk.  The  bill 
prayed  an  injunction  to  restrain  an 
action  brought  by  the  clerk  for 
the  balance  of  the  account.  Held, 
that  this  was  not  such  an  account 
as  to  require  the  interference  of 
equity,  and  the  injunction  was  re- 
fused.    \_Flukerv.  Taylor]        183 

ACQUIESCENCE. 

Trustees  had  power  to  invest  upon 
such  securities  as  they  should  ap- 
prove :  —  Held,  that  they  were 
bound  nevertheless  to  exercise  a 
careful  discretion  in  selecting  a 
security,  as  to  value ;  and  that  an 
investment  in  trade  buildings,  not 
having  ascertained  that  they  were 
at  least  worth  twice  the  money  in- 
vested,   was  a   breach  of  trust. 

VOL.  Ill, 


What  acts  of  apparent  acqui- 
escence in  a  cestui  que  trust  will  not 
exonerate  trustees  from  the  con- 
sequences of  an  improper  invest- 
ment. When  trustees  lend  on  ir- 
regular securities,  the  onus  is  on 
them  to  show  that  they  were  of 
sufficient  value ;  not  on  the  cestui 
que  trust  to  show  that  they  were 
msufficient.    [Stretton  v.  Ashmall] 

9 
See  Parent  and  Child. 

ACTS  OF  PARLIAMENT. 

Where  Plaintiffs  were  brokers,  hav- 
ing transacted  business  as  such  for 
the  Defendants,  and  the  clerk  of 
the  Plaintiffs  had  m&de  entries  in 
his  book  of  matters  transacted  by 
the  Plaintiffs,  communicated  to 
him  immediately  after  their  trans- 
action, the  clerk  being  dead,  and 
there  being  proof  external  and  in- 
ternal that  the  books  were  regu- 
larly kept,  they  were  admitted 
under  the  15  &  16  Vict.  c.  86, 
s.  54,  as  primd  facie  evidence. 
[Ewart  V.  fVilliams']     ...     21 
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ADVOWSONS. 

Testator  devised,  inter  alia,  all  his 
estate,  &c.  to  trustees,  on  trust 
out  of  the  rents  and  profits,  during 
the  lives  of  A.  and  B.  and  the  sur- 
vivor, to  pay  debts,  legacies  and 
repairs, — subject  thereto  to  pay 
2,000/.  a  year  to  A.  who  was  bis 
heir  at  law,  and,  subject  thereto, 
to  B.  for  life.  Held,  that  advow- 
sons  passed;  that  the  next  pre- 
sentations belonged  neither  to  A. 
nor  to  B.  till  the  trusts  for  pay- 
ments of  debts,  &c.  were  satisfied, 
and  must  be  sold  for  those  pur« 
poses.   [^Cooke  v.  Cholmondeley\    I 

AGREEMENT. 

1.  Two  partners,  on  the  termination 
of  their  partnership,  came  to  an 
arrangement,  for  mutual  conveni- 
ence, that  a  third  person  should 
collect  the  outstanding  assets;  it 
was  acted  upon  for  some  time,  and 
then  one  of  the  partners  died. 
Held^  that  the  surviving  partner 
could  not  repudiate  the  agreement 
and  alone  collect  the  debts,  but 
that  the  executors  of  the  deceased 
partner  had  a  right  to  have  a  re- 
ceiver appointed.  [Dapis  v,  Amef^ 

64 

2.  A.  entered  into  an  agreement  with 
B.  that  B.  should  work  his  patent 
at  A.'s  expense,  first,  by  way  of 
experiment ;  and  if  A.  was  satis- 
fieu,  and  expressed  his  satisfaction 
in  writing,  then  the  patent  was  to 
be  worked  on  certain  terms  of 
payment  to  B.  undertaking  to  de- 
vote his  time,  &c. ;  and  there  were 
provisions  for  terminating  the 
agreement  in  case  the  profit  of  the 
manufacture  fell  below  a  certain 
sum.  The  bill  made  a  case  that 
experiments  had  been  made ;  that 
the  Defendant  represented  the  in- 
vention would  answer,  and  led 
the  Plaintiff  into  expense ;  but  it 


did  not  allege  that  the  Plaintiff 
was  satisfied,  or  had  expressed  his 
satisfaction  in  writing,  nor  did  it 
distinctly  allege  any  fraudulent 
misrepresentation  by  Defendant ;  it 
prayed  a  dissolution  of  the  joint 
concern^  and  a  lien  on  the  patents 
for  the  money  expended  by  A. 
Held,  on  demurrer,  that  there  was 
no  partnership  ;  that  the  agree- 
ment was  merely  for  an  experi- 
ment until  A.  should  have  ex- 
pressed his  satisfaction  in  writing; 
and  a  demurrer  to  the  bill  was  al- 
lowed.    [Otbome  v.  JuUi(m\   596 

ALLEGATION  OF  TITLE. 

A  bill  for  production  of  title-deeds 
and  an  alleged  will,  and  for  the 
establishment  and  carrying  into 
effect  of  the  trusts  of  the  will,  al- 
leged that  the  testator  had  devised 
his  estate  to  A.  B.  and  his  chil- 
dren, or  some  of  them,  upon  trust 
for  A.  B.  and  bis  children,  or 
some  of  them.  The  Plaintifi 
claimed  under  the  intestacy  of 
A.  B.  as  his  children,  but  not  al- 
leging that  he  had  never  had  any 
other  children.  Held,  that  there 
was  no  sufficient  allegation  of  title, 
and  a  general  demurrer  for  want 
of  equity  allowed.  [^BothomUti  tad 
Others  v.  Squire  and  Oikers]   517 

AMENDMENT. 

Bill  filed  for  specific  sums  in  lieu  of 
tithes ;  the  amounts  were  inacco- 
rately  stated  on  the  information  of 
the  collector.  Certain  books  show- 
ing the  true  amounts  were  in  tbe 
vestry-room,  and  accessible  to  tbe 
rector;  but  he  did  not  actually 
inspect  them,  and  did  not  discover 
their  contents  till  after  replication 
filed.  Leave  was  given  to  with- 
draw replication,  and  to  amend  on 
paying  the  costs  of  suit  up  to  thit 
time,  and  costs  of  tbe  application. 
[Champneyi  v.  Buckan]      •    •   ^ 
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ASSETS. 

The  equity  of  redemption  of  a  mort- 
gage on  a  sum  of  money  charged 
on  land,  is  legal  assets  in  the  hands 
of  the  executor.  Distinction  be- 
tween legal  and  equitable  assets. 
[^Cook  V.  Gregson]     ...     547 

ATTESTING  WILL. 

A  bequest  of  a  legacy  by  a  will  is 
not  void  because  the  legatee  at- 
tests a  codicil  which  gives  him 
nothing ;  nor  does  a  residuary  le- 
gatee of  a  share  of  a  residue  lose 
his  title  by  attesting  a  codicil, 
which,  by  revoking  legacies,  indi- 
rectly benefits  him  by  increasing 
the  residue.     [^Gumey  v.  Gurnei^ 

208 

AVERMENTS  IN  SUPPORT 
OF  PLEA. 

To  a  bill  filed  by  a  residuary  legatee 
against  an  alleged  debtor  to  the 
estate  for  an  account^  alleging,  as 
ground  of  action,  that  the  execu- 
tors had  refused  to  call  the  debtor 
to  account,  and  that  he  was  the 
solicitor  of  the  executors,  but  not 
expressly  charging  collusion,  a 
plea  was  put  in  charging  the  re- 
fusal of  the  executors  ;  setting  out 
a  letter  from  them  to  show  that 
they  had  not  refused,  and  averring 
no  collusion.  Held,  that  the  aver- 
ments did  not  overrule  the  plea, 
nor  raise  any  new  issue,  and  the 
plea  was  good.  [Saunders  v.  Drnce 

140 

BANKING  ACTS. 

In  this  case,  which  came  on  upon  a 
petition  to  wind  up  the  Royal  Bri- 
tish Bank,  a  company  formed  and 
acting  under  the  7  &  8  Vict.  c.  11 1, 
the  bank  had  stopped  payment  on 
the  Srd  September,  1856.  On  the 
8th,  the  petition  to  wind  up  was 
presented,  and  an  order  made.    On 


the  27th,  Mr.  Harding  was  ap- 
pointed interim  manager ;  and,  on 
the  same  27th,  an  order  was  made 
that  all  persons  possessing  any  do- 
cuments, bills  or  cash,  &c.  belong- 
ing to  the  company,  should  deliver 
them  up  to  him  by  the  4th  October. 
On  the  13th  October,  Harding  was 
regularly  appointed  official  mana- 
ger, and  on  the  2nd  the  proceed- 
ings had  been  registered  as  its 
pendens.  In  the  meantime,  pro- 
ceedings in  bankruptcy  against  the 
bank  had  been  taken.  On  the  8th 
September,  a  creditor  filed  an  affi- 
davit, and  served  a  writ  of  sum- 
mons upon  the  secretary  of  the 
bank  under  the  7th  sect,  of  7  &  8 
Vict.  c.  111.  On  the  20th,  the 
company  was  duly  dissolved  under 
the  deeds  of  settlement.  On  the 
9th  October,  the  company  was  ad- 
judged bankrupt,  and  Mr.  Lee  was 
appointed  official  assignee;  during 
the  vacation,  a  limited  injunction 
against  proceeding  in  the  bank- 
ruptcy was  granted ;  and  notwith- 
standing, the  official  assignee  inter- 
fered with  the  official  manager. 
Held,  that  the  bankruptcy  of  the 
company  related  to  the  8th  of 
September,  the  day  when  the  sum- 
mons was  served,  and  from  that 
day  the  assets  of  the  company 
vested  at  law  in  the  official  as- 
signee ;  that  though  the  official 
assignee  was  entitled  at  law  to  the 
property  of  the  company,  it  was  a 
contempt  in  him  to  disturb  the 
official  manager,  who  is  a  receiver 
of  the  Court ;  that  the  proceedings 
to  settle  the  affairs  of  the  company 
might  go  on  concurrently,  the  Court 
of  Bankruptcy  collecting  and  dis- 
tributing the  assets  of  the  company, 
and  the  official  manager  settling 
the  list  of  contributories,  and  ad- 
justing the  rights  of  the  sharehold- 
ers inter  se.     The  injunction  was 
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dissolved,  and  the  official  manager 
ordered  to  deliver  up  books,  papers, 
&c.  to  the  official  assignee.  ^Ait- 
chison  V.  Lee,  Re  the  Royal  British 
Bank] 637 

BANKRUPTCY. 

1.  Ten  years  after  a  bankruptcy  the 
assignees  61ed  a  bill  to  set  aside 
securities  alleged  to  be  obtained  in 
fraud  of  the  Bankrupt  Law.  The 
case  was  one  of  suspicion ;  but  the 
assignees  did  not  make  out  their 
case.  Held,  that  they  could  nei- 
ther have  a  decree  nor  further  in- 
quiries. The  2.*)5th  section  of  the 
Bankrupt  Law  Consoh'dation  Act 
must  be  construed  to  require  no- 
tice ten  days  after  the  cause  is  at 
issue ;  and  the  notice  must  be  spe- 
cific.    [Pennell  v.  Home']    .     337 

2.  In  this  case,  which  came  on  upon 
a  petition  to  wind  up  the  Royal 
British  Bank,  a  company  formed 
and  acting  under  the  7  &  8  Vict, 
c.  111^  the  bank  Iiad  stopped  pay- 
ment on  the  3rd  September,  1856. 
On  the  8th,  the  petition  to  wind 
up  was  presented,  and  an  order 
made.  On  the  27tli,  Mr.  Harding 
was  appointed  interim  manager ; 
and  on  the  same  27th,  an  order 
was  made  that  all  persons  posses- 
sing any  docun.ents,  bills  or  cash, 
&c.  belonging  tu  the  company, 
should  deliver  them  up  to  him  by 
the  4ih  October.  On  the  13tli 
October,  Harding  was  regularly 
appointed  official  manager,  and  on 
the  2nd  the  proceedings  bad  been 
registered  as  lis  pendens.  In  the 
meantime,  proceedings  in  bank- 
ruptcy against  the  bank  had  been 
taken.  On  the  8th  September,  a 
creditor  filed  an  affidavit,  and 
served  a  writ  of  summons  upon  the 
secretary  of  the  bank  under  the  7th 
sect,  of  7  &  8  Vict.  c.  111.  On 
the  20th,  the  company  was  duly 


dissolved  under  the  deed  of  settle- 
ment. On  the  9th  October,  the 
company  was  adjudged  bankrupt, 
and  Mr.  Lee  was  appointed  officii! 
assignee  ;  during  the  vacation,  t 
limited  injunction  against  proceed- 
ing in  the  bankruptcy  was  granted; 
and  notwithstanding,  the  official 
assignee  interfered  with  the  official 
manager.  Held,  that  the  bank- 
ruptcy of  the  company  related  back 
to  the  8th  of  September,  the  day 
when  the  summons  was  served,  and 
from  that  day  the  assets  of  the 
company  vested  at  law  m  the  offi- 
cial assignee ;  that  though  the 
official  assignee  was  entitled  at  lanr 
to  the  property  of  the  company,  it 
was  a  contempt  in  him  to  disturb 
the  official  manager,  who  is  a  re- 
ceiver of  the  Court ;  that  the  pro- 
ceedings to  settle  the  affairs  of  the 
company  might  go  on  concurrently, 
the  Court  of  Bankruptcy  collecting 
and  distributing  the  assets  of  the 
company,  and  the  official  manager 
settling  the  list  of  contributorits, 
and  adjusting  the  rights  of  the 
shareholders  inter  se»  The  injunc- 
tion was  dissolved,  and  the  official 
manager  ordered  to  deliver  up 
books,  papers,  &c.  to  the  official 
assignee.  [^Ailchison  v.  Lee,  Re 
the  Royal  British  Bank]  .  637 
3.  A  trader  was  arrested  for  debtoo 
the  20th  ot  March,  1 849,  and  taken 
to  a  sponging-house.  He  was  re- 
moved to  prison  on  the  21st  of 
April,  and  remained  there  till  the 
26th  of  May.  No  petition  of  ad- 
judication was  filed  till  the  20th 
May«  1850.  Held,  that  the  act  of 
bankruptcy,  by  lying  in  prison,  was 
complete  in  twenty-one  days  after 
the  arrest,  and  the  petition  for  ad- 
judication not  being  within  twehe 
months  from  that  date,  there  was 
no  act  of  bankruptcy  within  twelve 
months  prior  to  the  date  of  the 
petition,  and  a  purchase  from  the 
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bankrupt  on  the  25th  of  May, 
1849,  was  accordingly  supported. 
llVallace  v.  Blackneli]   .     .     538 

BREACH  OF  COVENANTS. 

In  January,  1854,  A.  grants  a  lease 
to  B.,  with  covenants.     In  March, 

B.  mortgages  by  underlease,  re- 
serving ten  days,  to  C,  and  de- 
clares himself  trustee  of  the  ten 
days  for  C,  covenanting  to  per- 
form the  covenants.  B.  does  not 
perform  the  covenants,  and  in  July 

C.  takes  possession,  and  takes  on 
himself  the  performance  of  the 
covenants.  In  April,  A.  married, 
and  settled  his  interest  in  the  land 
subject  to  the  lease.     In  March, 

1854,  B.,  at  the  instigation  of  A., 
assigned  all  his  interest  to  a  trustee 
for  A.,  and  in  the  same  month  A. 
informed  B.  that  he  A.  had  got  all 
B.'s  interest.  In  February,  1855, 
A.  sent  notice  to  B.  and  C.  to  per- 
form the  covenants.     In  October, 

1855,  A,  brought  ejectment  in  the 
names  of  his  trustees  against  B. ; 
but  notice  of  the  ejectment  was 
served  on  C.  C.  let  judgment  go 
by  default.  Held,  that  C.  had  no 
equity  against  the  trustees  of  the 
freehold,  by  reason  of  any  liability 
that  A.  might  have  incurred  to  C. 
to  perform  the  covenants,  by  put- 
ting himself  in  the  place  of  B. 
Some  of  the  covenants,  other  than 
the  covenants  to  pay  rent,  were 
broken.  Held,  that  if  any  covenant 
against  which  relief  did  not  lie  was 
broken,  though  the  covenant  for 
rent  might  not  be  broken,  the  Court 
would  not  relieve  against  eject- 
ment. Breach  of  a  covenant  to 
repair  is  not  excused  because  the 
covenantor  had  bond  fide  employed 
persons  to  repair.  If  the  cove- 
nantor's agents  have  in  fact  not 
repaired,  the  breach  is  not  such  as 
equity  will  relieve  against.  Breach 
of  a  covenant  to  make  a  roadway 


in  front  of  a  particular  house  is  not 
to  be  relieved  against  in  equity, 
because,  if  made  before  the  road- 
way in  front  of  adjacent  houses  is 
made,  it  would  be  continually  cut 
up  and  useless.  [Nokes  v.  G/6- 
hon] 681 

BREACH  OF  TRUST. 

1.  Trustees  had  power  to  invest 
upon  such  securities  as  they  should 
approve.  Held,  that  they  were 
bound  nevertheless  to  exercise  a 
careful  discretion  in  selecting  a 
security,  as  to  value ;  and  that  an 
investment  in  trade  buildings,  not 
having  ascertained  that  they  were 
at  least  worth  twice  the  money 
invested,  was  a  breach  of  trust. 
What  acts  of  apparent  acqui- 
escence in  a  cestui  que  trust  will  not 
exonerate  trustees  from  the  con- 
sequences of  an  improper  invest- 
ment. When  trustees  lend  on 
irregular  securities,  the  onus  is  on 
them  to  show  that  they  were  of 
sufficient  value ;  not  on  the  c^^^tit 
que  trust  to  show  that  they  were 
insufficient.  [^Stretton  v.  Ash' 
mall] 9 

2.  An  administratrix,  Plaintiff  in  a 
suit  for  administration  of  the  es- 
tate, received  the  purchase-money 
of  property  sold  under  a  contract 
directed  by  the  decree  to  be  car- 
ried into  effijct;  the  decree  also 
directed  sales  of  mortgaged  pro- 
perty, and  that  the  mortgagees 
should  be  paid  out  of  the  produce 
of  the  sales.  It  gave  no  direction 
about  the  purchase-money  of  the 
property  sold  by  the  administra- 
trix. With  the  advice  of  the  soli- 
citors of  the  principal,  but  not  all, 
of  the  beneficiaries,  she  paid  the 
money  into  a  private  bank  to  a 
separate  account,  and  left  it  there 
for  many  months.  The  adminis- 
tratrix applied  by  petition,  and 
thereon   obtained   money  out  of 
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Court  to  pay  off  the  mortgagees, 
while  she  had  the  purchase-money 
lying  at  the  bankers.  The  bank 
failed.  Held,  that  she  was  not 
liable  for  breach  of  trust.     IWilks 

V,  Groom] 584 

2.  Trustees  of  stock  sold  it  out,  and 
lent  the  money  to  the  tenant  for 
life  on  improper  security.  One  of 
them  died,  and  the  survivor  re- 
ceived the  money  lent,  and  invested 
it  in  adiflferent  security,  and  shortly 
afterwards  sold  it  out,  and  agftin 
lent  it  to  the  tenant  for  life.  The 
fund  was  lost.  Held,  that  the 
original  breach  of  trust  was  not. 
cured,  and  the  estate  of  the  de- 
ceased trustee  was  liable  for  the 
whole  fund.     {^Lander  v.  JVestori] 

889 

BURDEN  OF  PROOF, 

Trustees  had  power  to  invest  upon 
such  securities  as  they  should  ap- 
prove. Held,  that  they  were  bound 
nevertheless  to  exercise  a  careful 
discretion  in  selecting  a  security, 
as  to  value ;  and  that  an  invest- 
ment in  trade  buildings,  not  hav- 
ing ascertained  that  they  were  at 
least  worth  twice  the  money  in- 
vested, was  a  breach  of  trust. 
What  acts  of  apparent  acqui- 
escence in  a  cestui  que  trust  will  not 
exonerate  trustees  from  the  conse- 
quences of  an  improper  investment. 
When  trustees  lend  on  irregular 
securities,  the  onus  is  on  them  to 
show  that  they  were  of  sufficient 
value ;  not  on  the  cestui  que  trust 
to  show  that  they  were  insufficient. 
[Stretion  v.  Ashmall^     ...     9 

CERTIFICATE  OF  CHIEF 
CLERK. 

When  an  order  is  made  by  a  Judge 
in  Chambers,  on  hearing  the  appli- 
cation, it  seems  the  appeal  should 
be  direct  from  that  order ;  and  it 
is  neither  necessary  nor   regular 


that  it  should  be  reheard,  even  fro 

f<yrmdy  by  the  Judge  who  made  it 

[Saunders  v,  Druce']  .     .     •     139 

CHANGE  OF  SOLICITOR. 

An  order  of  course  had  been  obtained 
at  the  Rolls,  to  change  the  solicitor 
of  two  of  the  Defendants.  The 
solicitor  was  a  mortgagee  of  cer- 
tain sums  of  money  to  which  these 
Defendants  were  entitled  in  the 
cause ;  and  by  the  mortgage  deed 
there  were  special  powers  given  to 
him  to  conduct  the  suit  on  their 
behalf.  On  motion,  the  order  of 
the  Rolls  discharged y  with  costs. 
[Jenkins  v.  Bryant]       .     •     •    70 

CHARITY. 

A  matter  pending  means,  within  the 
Charitable  Trusts  Act,  a  continoa- 
tion  of  something  already  directed 
by  the  Court ;  not  a  matter  totally 
new.     [In  re  Ford's  Ckariiy]  324 

CHARITABLE  TRUSTS  ACT. 

A  matter  pending  means,  within  the 
Charitable  Trusts  Act,  a  continua- 
tion of  something  already  directed 
by  the  Court ;  not  a  matter  totaUy 
new.     [In  re  Ford's  Charity]    324 

CHARITABLE  USE. 

A  testator  devised  land  to  the  *'  then 
ministers  of  the  Roman  Catholic 
chapel  at  Lawkland  and  his  suc- 
cessors, ministers  of  the  same  cha- 
pel, for  ever,  as  an  addition  to  the 
stipend  at  such  chapel."  He  de- 
vised to  another,  '•  Thomas  Wil- 
kinson, minister  of  the  Roman  Ca- 
tholic chapel  at  Kendal,  and  to  bis 
successors  for  ever,"  other  estates. 
He  devised  to  the  officiating  mi- 
nister of  the  said  Roman  Catholic 
chapel  at  Kendal^  *'  for  and  during 
the  term  of  seven  years  next  after 
his  decease,"  the  rents  and  profits 
of  other  lands.  Held,  that  these 
\levi8e8  were  intended  for  the  be- 
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nefit  of  the  churcli  and  not  of  the 
individual  donees  personally,  and 
were  void,     [Thomber  v.  fVilson] 

U5 

COMPANY. 

Bill  by  two  of  the  intended  share- 
holders of  a  projected  company  on 
behalf  of  themselves  and  all  other 
depositors,  for  return  of  the  depo- 
sits paid  by  the  two  Plaintiffs. 
The  bill  alleged  gross  fraud  in 
concocting  the  company  and  ob- 
taining the  deposits.  A  demurrer 
for  want  of  equity,  and  on  the 
ground  that  no  two  depositors 
could  sue  together  for  the  mere 
return  of  deposits,  was  overruled. 
[^Beeching  v.  Lioyd]    .     .     .     227 

COMPOSITION  DEED. 

Under  a  will  F.  S.  was  entitled  on 
the  death  of  A.  to  a  certain  share 
of  a  fund.  By  deed  made  by  him, 
living  the  tenant  for  life,  he  as- 
signed stock  in  trade  scheduled, 
and  all  his  real  and  personal  es- 
tate, using  very  general  language, 
to  a  trustee  to  sell  for  the  pay- 
ment of  his  creditors.  No  cre- 
ditors were  parties,  but  some  were 
paid  under  it.  Afterwards  the 
trustee  sold  the  residue.  The 
will  contained  a  clause  that  on 
any  legatee  becoming  bankrupt, 
or  mortgaging,  selling  or  antici- 
pating his  share,  or  compounding 
with  his  creditors,  his  share  should 
go  over.  Held,  first,  that  the  deed 
was  not  a  composition  deed,  and 
was  not  a  forfeiture  within  the 
meaning  of  the  will ;  secondly, 
that  it  did  not  pass  the  share  of 
F.  8.  under  the  will,  and  that  his 
representatives  were  entitled  to  it. 
[/n  re  fValey't  Trusts] .     .     .165 

CONDITIONS. 

Testator  limited  estates  to  his  grand- 
children, provided  and  on  condi- 


tion that  they  should  be  educated 
in  England^  and  in  the  Protestant 
religion,  and  if  any  of  them  should 
be  educated  abroad,  or  not  in  the 
Protestant  religion,  then  he  gave 
the  share  of  any  such  child  to  the 
others.  Held,  that  the  condition 
was  subsequent  and  too  uncertain 
to  enable  the  Court  to  say  what 
was  meant  by  educated  in  Eng' 
land  and  educated  abroad;  and 
the  share  of  a  child  educated 
partly  in  England  and  partly 
abroad  was  held  not  defeated. 
[Clavering  v.  Ellison']  .     .     .  461 

CONDITIONS  OF  SALE. 

Conditions  of  sale  provided  that  the 
purchase  should  be  completed  on 
a  given  day,  and  that,  "if  from 
any  cause  whatever  the  purchase 
should  not  be  then  completed,*' 
the  purchaser  should  pay  interest 
from  that  time  till  the  day  of  com- 
pletion. The  title  was  accepted, 
and  the  deeds  prepared  and  ten- 
dered some  days  before  the  time 
fixed.  Two  days  before  that  time 
the  vendor  died,  having  devised 
his  estate  to  an  infant,  which  ren- 
dered a  suit  necessary  to  obtain 
completion,  and  delay  was  occa- 
sioned. After  the  filing  of  the 
bill,  the  purchaser  paid  money 
into  Court  to  the  general  credit  of 
the  cause.  Held^  that  the  death 
of  the  vendor  was  an  event  within 
the  contemplation  of  the  parties, 
and  the  purchaser  was  liable  to 
pay  interest;  that  the  payment 
into  Court  was  not  a  payment  to 
the  purchaser;  and  that  there 
being  no  fault  in  either  party,  the 
decree  must  be  without  costs. 
[Bannerman  v.  Clarke]     .     .  632 

CONSTRUCTION. 

1.  Testator  devised,  inter  alia,  all 
his  estate,  &c.  to  trustees,  on  trust 
out  of  tbe  rents  and  profits,  during 
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the  lives  of  A.  and  B.  and  the 
survivor^  to  pay  debts,  legacies 
and  repairs, — subject  thereto  to 
pay  2,000/.  a  year  to  A.  who  was 
his  heir  at  law,  and,  subject 
thereto,  to  B.  for  life.  Held, 
that  advowsons  passed ;  that  the 
next  presentations  belonged  nei- 
ther to  A.  nor  to  B.  till  the  trusts 
for  payment  of  debts,  &c.,  were 
satisfied,  and  must  be  sold  for 
those  purposes.  [^Cooke  v.  Choi- 
mondeley] 1 

2.  A  gift  of  personalty  by  will  to 
A.  for  life ;  remainder  to  her  chil- 
dren, *<  but  if  there  should  not  be 
any  child  or  oflTspring,"  then  a 
legacy  to  B.  and  the  remainder  to 
other  persons.  A.  died,  leaving 
only  grandchildren.  Held,  that 
the  legacy  to  B.  failed ;  oflTspring, 
meaning  issue  beyond  children. 
[Thompson  v.  Beasley']      .     .       7 

3.  A  creditors*  deed  recited  the  ex- 
istence of  the  debt,  a  simple  con- 
tract debt.  The  debtor  assigned 
his  life  interest  in  certain  property, 
of  which  his  two  children,  a  son 
and  daughter,  were  tenants  in  re- 
mainder, if  they  survived  him. 
The  son  covenanted  to  pay  1 ,000/. 
by  way  of  composition  on  his 
father's  debts  and  his  own ;  and 
the  two  children  assigned  their 
contingent  interest  to  pay  the  re- 
mainder. I'he  father  covenanted 
against  incumbrances,  and  not  to 
give  any  preference,  but  did  not 
covenant  in  terms  to  pay.  The 
creditors  covenanted  not  to  sue 
during  the  continuance  of  the 
trusts,  and  the  schedule  described 
the  list  as  of  "  creditors  who  had 
agreed  not  to  sue  tifl  the  father*s 
death.''  Held,  first,  that  there 
was  no  implied  contract,  so  as  to 
convert  the  simple  contract  debt 
into  a  specialty  debt.  Secondly, 
that  the  schedule  must  be  read  as 
referring  to  the  covenant  of  the 


creditors  in  the  deed,  and  not  as  i 
single  agreement,  and  that  the 
1,000/.  having  been  paid,  and  the 
children  having  died  in  the  life- 
time of  their  father^  the  covenant 
not  to  sue,  expired  on  the  deaths 
of  the  children.  A  recital  of  the 
existence  of  a  debt  may  amount, 
by  reference  to  the  context,  to  an 
implied  contract  to  pay ;  but  does 
not  of  itself  necessarily  imply  such 
a  contract.     [leen  v.  Elwes]  .     25 

4.  Construction  of  the  words  **  next 
heir  male"  in  reference  to  the 
context  of  the  will*  [Dormer  v. 
Phillips'] 39 

5.  Testatrix  gave  a  share  of  residue 
upon  trust  for  the  son  for  life,  and 
after  his  death  ''  upon  trust  to 
transfer  and  pay  the  capital  of  the 
said  trust  funds  unto  and  amongst 
the  children,  if  only  one,  or  both 
or  all  the  children,  if  more  than 
one,  of  her  said  son"  in  manner 
thereinafter  mentioned.  Then  fol- 
lowed a  direction  making  the  gifl 
to  the  son  void  if  he  aliened  or  in- 
cumbered it,  and  giving  over  the 
dividends  to  the  parties  entitled 
in  remainder;  then  followed  an- 
other direction  of  some  length, 
and  then  a  declaration  that  the 
shares  should  be  payable  at 
twenty-one  or  marriage.  Held, 
the  context  of  the  will  not  repel- 
ling, but  rather  supporting  that 
construction,  that  this  was  not  a 
substantive  gift,  with  a  dimple 
direction  to  pay,  but  one  general 
direction  to  pay  at  twenty-one  or 
marriage,  and  the  interests  of  the 
son's  children  were  not  vested. 
[Skum  V.  Hobbs']     ....     95 

6.  Distinction  between  a  charge  on 
real  estate  for  a  specific  purpose 
which  fails,  and  a  devise  of  real 
estate  with  something  in  the  na- 
ture of  a  charge  excepted  ont  of 
it.  A  charge  of  4,000/.,  part  of  a 
larger  charge,  on  a  devised  estate, 
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towards  paying  to  the  testator's 
sister,  a  debt  due  to  her  on  a  note 
of  hand.  The  testator  only  owed 
her  3,800/.  on  the  note,  but  owed 
her  besides  200/.  Held,  on  the 
context  of  the  will,  that  the  whole 
was  payable ;  secus,  on  the  mere 
language,  unaided  by  the  context. 
[Sutcliffey.Colel.     ...     135 

7.  Gift  to  A.  a  child  of  the  testa- 
trix for  life,  by  weekly  payments, 
remainder  to  **  my  surviving  chil- 
dren." Held,  that  this  meant  only 
children  surviving  the  tenant  for 
life.     [In   re   Pritchard's   Trusts] 

\Q3 

8.  Under  a  will  F.  S.  was  entitled 
on  the  death  of  A.  to  a  certain 
share  of  a  fund.  By  deed  made 
by  him,  living  the  tenant  for  life, 
be  assigned  stock  in  trade,  sche- 
duled, and  all  his  real  and  perso- 
nal estate,  using  very  general  lan- 
guage, to  a  trustee,  to  sell  for  the 
payment  of  his  creditors.  No 
creditors  were  parties,  but  some 
were  paid  under  it.  Afterwards 
the  trustee  sold  the  residue.  The 
will  contained  a  clause  that  on  any 
legatee  becoming  bankrupt,  or 
mortgaging  or  selling  or  antici- 
pating his  share,  or  compounding 
with  his  creditors,  his  share  should 
go  over.  Held,  first,  that  the 
deed  was  not  a  composition  deed, 
and  was  not  a  forfeiture  within 
the  meaning  of  the  will;  secondly, 
that  it  did  not  pass  the  share  of 
F.  S.  under  the  will,  and  that  his 
representatives  were  entitled  to  it. 
[In  re  Waleys  Trusts']      .     .  1 65 

9.  Limitation  over  after  a  life  inte< 
rest  to  husband  for  life  or  until 
bankruptcy,  remainder  to  the  wife 
for  life,  remainder  in  case  of  the 
wife  dying  in  the  husband's  life- 
time, then  after  the  husband's 
death,  or  sooner,  in  case  of  his 
becoming  bankrupt,  to  the  chil- 
dren "  then  living."     Held,  these 


words  referred  to  the  period  of 
the  wife's  death,  and  not  of  the 
bankruptcy.  [In  re  Edgington*s 
Trusts'] 202 

10.  In  an  agreement  for  a  partition 
of  lands,  and  in  the  deeds  carry- 
ing out  the  agreement,  the  minei 
of  lead  and  coaly  and  other  mines 
and  minerals,  were  excepted.  And, 
in  another  part  of  the  deed,  it  was 
agreed,  that  the  profits  of  the  mines 
excepted  should  be  taken  between 
the  parties  according  to  their  re- 
spective estates.  Held,  that  mine-- 
rals  meant  substances  of  a  mineral 
character,  which  could  only  be 
worked  by  means  of  nunes,  as  dis- 
tinguished from  quarries,  and  that 
limestone,  quarried  out  of  the  sur- 
face, was  not  within  the  exception. 
[Darvill  v.  Roper]  ....  294 

11.  Testator  gave  real  estate  to  his 
wife  for  life,  and  after  her  death 
on  trust  to  sell  twelve  months 
after  her  death,  the  proceeds  to 
go  "  equally  between  all  his  chil- 
dren, but  if  any  of  them  should 
be  then  deceased,  leaving  lawful 
issue  surviving  them,  then  the  re- 
spective share  or  shares  of  such 
deceased  child  or  children  should 
be  given  to  such  issue,  if  more 
than  one,  in  equal  proportions.'* 
The  widow  died,  living  the  testa- 
tor ;  one  of  the  children  of  the 
testator  survived  the  widow,  and 
died,  living  the  testator,  leaving  a 
husband  and  children.  Held,  that 
her  share  went  to  the  surviving 
children  of  the  testator,  and  not 
to  her  issue,  nor  to  her  personal 
representatives,  under  the  Wills 
Act.  The  53rd  section  of  the 
\Yills  Act  applies  only  to  cases  of 
strict  lapse,  not  to  the  case  of 
gifts  to  a  class.     [Olney  v.  Bates] 

319 

12.  Testator  by  his  will  gave  real 
estate,  with  various  limitations, 
and  also  stock,  to  his  wife  for  life 
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or  widowhood,  and  afler  her  death 
to  the  person  who  should  be  en- 
titled to  his  residuary  real  estate, 
either  as  tenant  for  life  or  in  tail 
male.  By  his  first  codicil  he  gave 
his  residuary  estate  to  his  widow. 
By  the  fourth  codicil  he  revoked 
the  dispositions  made  of  his  real 
and  personal  estate,  and  instead 
he  gave  his  real  and  personal  es- 
tate to  his  daughter;  remainder 
as  to  the  same  to  his  grandson 
and  his  heirs  in  strict  entail,  as  in 
his  will  directed,  but  he  was  not 
to  take  possession  till  he  should 
attain  the  age  of  thirty-one,  and, 
on  failure  of  issue  of  his  grandson, 
he  ordered  that  his  estate  and 
effects  should  go  and  descend  as 
by  his  will  directed.  Held,  that 
the  gifl  of  the  residuary  property 
by  the  first  codicil  was  not  re- 
voked by  the  fourth  codicil ;  that 
the  funded  property  did  not  fall 
into  the  residue,  but  was  given  for 
life  to  the  daughter,  remainder  in 
strict  settlement  to  the  grandson 
for  life,  remainder  to  his  elder 
son.     \^Patch  v.  Graves]  ,     .  347 

1 3.  I'estator  gave  certain  real  estate, 
charged  with  an  annuity  to  his 
wife ;  and  if  it  should  not  be  suffi- 
cient, the  deficiency  to  be  made  up 
out  of  property  specifically  de- 
vised to  his  children.  Subject 
thereto  he  gave  his  residuary  es- 
tate to  his  three  children  abso- 
lutely, with  a  proviso  that  if  either 
should  die  without  lawful  issue,  his 
share  should  go  to  the  others  and 
the  children  of  any  child  then  dead, 
such  children  only  to  take  the 
shares  to  which  their  parents  were 
entitled  during  their  lives.  Held, 
that  the  shares  of  the  children 
vested  absolutely  on  the  death  of 
the  testator's  widow,  [/n  re  Allen" s 
Estate] 380 

14.  Gift  of  personalty  to  A,  for  life, 
remainder  to  the  children  of  tenant 


for  life,  nominatifHt  or  such  of  them 
as  should  be  living  at  the  death  of 
tenant  for  life.  If  any  of  them 
should  die  in  the  lifetime  of  tenant 
for  life,  leaving  issue,  such  issue 
to  take  the  share  the  parent  would 
have  been  entitled  to.  There  were 
four  children  of  the  tenant  for  life, 
who  all  died  in  lifetime  of  tenant 
for  life.  Two  died  in  the  lifetime 
of  the  testatrix,  and  one  of  those 
two  led  issue.  None  of  the  others 
left  issue.  Held,  that  the  chil- 
dren of  the  deceased  child  took 
the  whole  fund.  [^Ashling  v. 
Knowles] 59$ 

15,  Gifl  of  a  legacy  upon  trust  to 
pay  the  income  to  wife  for  life, 
and,  afler  her  death,  to  pay  the 
interest  to  the  testator's  three  sons, 
*'  for  their  natural  lives,  in  equal 
shares ;"  and  afler  their  decease 
he  gave  one-third  of  the  fund  to 
the  children  of  each  of  them  in 
equal  shares  and  proportions,  to  be 
paid  when  and  as  they  should  re- 
spectively attain  the  age  of  twenty- 
one  years,  and  directed  that  the 
interest  be  paid  to  the  children 
until  they  should  attain  twenty- 
one  ;  and  he  gave  the  residue  to 
the  three  sons.  Held,  that  the 
life  interest  was,  notwithstanding 
the  words  in  equal  shares,  a  joint 
tenancy ;  and  one  of  the  three 
sons  having  survived,  took  the 
whole  income ;  and  that  on  the 
death  of  the  survivor,  the  capital 
was  divisible  among  the  children 
of  the  sons  in  three  shares,  per 
stirpes,  and  not  per  capita,  [Beg^ 
ley  V.  Cook] 668 

16.  A  testator  gave  leasehold  estates 
to  trustees,  on  trust  for  his  son 
Benjamin,  to  take  the  rents  until 
the  son  of  Benjamin  should  attain 
twenty-one  ;  remainder  on  trust  to 
support  contingent  remainders  ; 
and,  subject  thereto,  on  trust  fot 
such  son  for  life,  remainder  for 
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the  heirs  male  of  such  son  ;  re- 
mainder to  the  second  and  other 
sons  of  Benjamin^  and  the  heirs 
male  of  their  hodies ;  with  re- 
mainders over  of  a  like  nature  in 
favour  of  other  children  of  the  tes- 
tator and  their  sons.  Held,  that 
this  would  have  been  an  estate  tail 
in  the  son  of  Benjamin^  and  being 
personalty,  he  would  have  taken 
an    absolute    estate.      [Lewis   v. 

Hopkins] 668 

17.  Testator  made  his  will  in  the 
following  words  : — "  I  give  to  my 
wife  during  her  natural  life  the 
interest  of  all  sums  of  money  I 
may  die  possessed  of,  subject  to 
such  agreements,  if  any,  which  1 
may  enter  into  in  my  lifetime,  and, 
after  her  decease,  I  do  give  all 
such  interest  money  unto  my  dear 
Mary  Lamer,  now  of  &c.,  during 
the  term  of  her  natural  life,  and, 
after  her  decease,  then  I  do  give 
the  principal  and  interest  unto  my 
said  daughter's  child  or  children, 
equally  between  them,  share  and 
share  alike  ;  and  I  direct  my  exe- 
cutors to  advance  and  allow  any 
reasonable  sum  or  sums  of  money, 
from  time  to  time,  for  the  promo- 
tion in  life  of  all  or  any  of  the 
children  of  my  said  daughter,  by 
way  of  apprenticeship  or  other- 
wise. And  in  case  my  said 
daughter  Mary  should  die  with- 
out issue  of  her  body,  unmarried 
or  under  age,  then  I  do  give  the 
said  money  and  interest  equally 
between  my  brothers  and  sisters, 
and  in  case  of  their  deaths,  to 
their  respective  child  or  children 
equally  between  them."  There 
was  no  residuary  gift.  At  his 
death  he  left  450/.  cash,  furniture, 
a  leasehold  farm,  cattley  &c.y  and 
farming  stock.  Held,  that  the 
language  relating  to  monies  meant 
money    strictly ;    and    there  was 


intestacy  as  to  the  residuary  pro- 
perty. [Lamer  v.  Larner]  704 
18.  A.  and  B.  partners,  gave  a  pro- 
missory note  in  the  name  of  the 
firm.  A.  died,  leaving  B.  his  sole 
executor,  and  no  proceedings  were 
taken  against  his  estate  for  more 
than  six  years ;  but  B.^  who  con- 
tinued the  business,  made  pay- 
ments of  interest,  and  then  became 
bankrupt.  Held,  that  the  pay- 
ments were  made  in  his  character 
of  surviving  partner,  and  not  as 
executor  of  A.,  and  that^  having 
regard  to  the  19  &  20  Vict.  c.  97, 
s.  14,  the  debt  was  barred  as 
against  the  estate  of  A.  [Thomp^ 
son  V.  Waithman'] .     .     •     .     6^8 

CONTRACT. 

1.  A.  agreed  to  sell  to  B.  a  house  and 
land,  with  a  clause  that  in  the 
event  of  there  being  any  coals  or 
ironstone  under  the  land,  a  royalty 
of  so  much  per  ton  was  to  be  paid 
thereon ;  and  that  any  mines  re- 
quired to  be  left  by  a  certain  rail- 
way company  were  to  be  paid  for 
the  same  as  if  gotten,  out  of  the 
money  received  for  them  from  the 
railway  company.  The  Court  re- 
fused to  enforce  specific  perform- 
ance of  this  agreement.  [fFi/- 
liamson  v.  IVootton"]    .     •     •     210 

And  see  Contributories. 

2.  A  memorandum  of  agreement  for 
a  lease  for  twenty-one  years  was 
signed  by  the  intended  lessee,  but 
not  bv  the  lessor,  and  named  re- 
ferees.  Lessor's  agent  prepared  a 
draft  lease,  and  wrote  to  the  lessee, 
saying,  they  hoped  on  a  certain 
day  to  have  the  agreement  pre- 
pared and  ready  for  inspection ; 
to  this  the  lessee  replied  by  a 
letter  making  an  appointment|  and 
hoping  all  would  be  satisfactorily 
arranged.  The  lessee  refused  to 
complete.     Held,  that  there  was 
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an  agreement  sufficiently  signed 
by  the  lessor,  but  that  the  agree- 
ment imported  a  proposal  merely, 
and  was  not  an  unconditional 
agreement ;  and  a  demurrer  to  the 
lessor's  bill  was  allowed.  [fVarner 
V.  JVillington] 523 

CONTRIBUTION. 

When  one  of  several  sureties  has 
paid  the  principal  debt,  and  some 
of  the  co-sureties  are  insolvent,  he 
is  entitled  as  against  the  solvent 
sureties  to  be  repaid  their  nume- 
rical shares  of  wnat  he  has  paid, 
with  interest  from  the  time  of  pay- 
ment, although  the  instrument 
does  not  contain  any  express  in- 
demnity so  as  to  carry  interest  as 
on  a  specialty.  And  the  insolvent 
sureties  must  pay  their  own  costs 
of  being  brouglit  before  the  Court 
to  the  final  hearing  of  the  cause. 
[^Hilchman  y.  Stewart]    .     .     271 

CONTRIBUTORIES. 

A  company  was  promoted  under  the 
title  of  the  Amazon  Life  Assu- 
rance and  Loan  Company  and  Sick 
Benefit  Society,  and  issued  a  pro- 
spectus consistent  with  that  title. 
A.  applied  for  shares  in  it,  and  re- 
ceived an  answer  headed  **  Amazon 
Life  Assurance  and  Loan  Com- 
pany," and  stating  that  in  com- 
pliance with  his  application,  shares 
were  allotted  to  him.  He  paid  the 
deposits,  and  a  certificate  of  shares 
in  the  Amazon  Life  Assurance  and 
Loan  Company  was  forwarded  to 
him.  He  never  signed  the  deed, 
nor  did  anything  further.  The  pro- 
rooters  of  the  company  had,  since 
issuing  the  prospectus,  changed 
the  objects  of  the  company  by 
omitting  the  sick  business,  but  it 
was  not  proved  that  A.  had  any 
other  notice  of  the  change  than 
by  the  letters   and   certificate  of 


shares.  Held,  there  was  no  bind- 
ing contract,  and  that  A .  was  not  a 
contributor.  [^Amazon  Life  Assu- 
rance and  Loan  Company]    .     409 

COSTS. 

1.  When  one  of  several  sureties  has 
paid  the  principal  debt,  and  some 
of  the  co-sureties  are  insolvent,  he 
is  entitled  as  against  the  solvent 
sureties  to  be  repaid  their  nume- 
rical shares  of  what  he  has  paid, 
with  interest  from  the  time  of  pay- 
ment, although  the  instrument 
does  not  contain  any  express  in- 
demnity so  as  to  carry  interest  as 
on  a  specialty.  And  the  insolvent 
sureties  must  pay  their  own  costs 
of  being  brought  before  the  Court 
to  the  final  hearing  of  the  cause. 
[^Hitchman  v.  Stewart]     .     .     271 

2.  Conditions  of  sale  provided  that 
the  purchase  should  be  completed 
on  a  given  day,  and  that  *'if  any 
cause  whatever  the  purchase  should 
not  be  then  completed,  the  pur- 
chaser should  pay  interest  from 
that  time  till  the  day  of  comple- 
tion." The  title  was  accepted,  and 
the  deeds  prepared  and  tendered 
some  days  before  the  time  fixed. 
Two  days  before  that  time  the 
vendor  died,  having  devised  her 
estates  to  an  infant,  which  ren- 
dered a  suit  necessary  to  obtain 
completion,  and  delay  was  occa- 
sioned. After  the  filing  of  the 
bill,  the  purchaser  paid  his  money 
into  Court,  to  the  general  credit  of 
the  cause.  Held,  that  the  death 
of  the  vendor  was  an  event  within 
the  contemplation  of  the  parties, 
and  the  purchaser  was  liable  to 
pay  interest ;  that  the  payment 
into  Court  was  not  a  payment  to 
the  purchaser,  and  that,  there  being 
no  fault  in  either  party,  the  decree 
must  be  without  costs,  [fiaitit^r- 
man  v.  Clarke]      ....     6^2 
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COUNTY  COURT  JURISDIC- 
TION. 

A  judgment  of  a  County  Court  will 
be  aided  against  the  equitable 
chattel  estate  of  the  Defendant. 
[Bennett  v.  Powell]     .     .     .     326 

COVENANTS. 

In  January,  1854,  A.  grants  a  lease 
to  B.,  with  covenants.     In  March, 

B.  mortgages  by  underlease,  re- 
serving ten  days  to  C,  and  de- 
clares himself  trustee  of  the  ten 
days  for  C,  covenanting  to  per- 
form the  covenants.  B.  does  not 
perform  the  covenants,  and,  in 
July,  C.  takes  possession,  and 
takes  on  himself  the  performance 
of  the  covenants.  In  April,  A. 
married,  and  settled  his  interest  in 
the  land  subject  to  the  lease.  In 
March,  1854,  B.  had,  at  the  insti- 
gation of  A.,  assigned  all  his  in- 
terest to  a  trustee  for  life,  and  in 
the  same  month  A.  informed  C. 
that  he.  A.,  had  got  all  B.*8  inte- 
rest. In  February,  1855,  A.  sent 
notice  to  B.  and  C.  to  perform  the 
covenants.  In  October,  1855,  A. 
brought  ejectment  in  the  names  of 
the  trustees  against  B.,  but  notice 
of  the  ejectment  was  served  on  C. 

C.  let  judgment  go  by  default. 
Held,  that  C.  had  no  equity  against 
the  trustees  of  the  freehold,  by 
reason  of  any  liability  that  A. 
might  have  incurred  to  C.  to  per- 
form the  covenants,  by  putting 
himself  in  the  place  of  B.  Some 
of  the  covenants,  other  than  the 
covenant  to  pay  rent,  were  broken. 
Held,  that  if  any  covenant  against 
which  relief  did  not  lie  was  broken, 
though  the  rent  might  not  be 
broken,  the  Court  would  relieve 
against  ejectment.  Breach  of  a 
covenant  to  repair  is  not  excused 
because  the  covenantor  has  bond 

fide  employed   persons  to  repair. 


If  the  covenantor's  aeents  have,  in 
fact,  not  repaired,  the  breach  is 
not  such  as  equity  will  relieve 
against.  Breach  of  a  covenant  to 
make  a  roadway  in  front  of  a  par- 
ticular house  is  not  to  be  relieved 
against  in  equity,  because,  if  made 
before  the  roadway  in  front  of  ad- 
jacent houses  is  made,  it  would  be 
continually  cut  up  and  useless. 
\Noket  V.  G\bhon\      ...     681 

COVENANT  TO  SETTLE  FU- 
TURE  PROPERTY. 

By  a  marriage  settlement,  the  hus- 
band covenanted  to  settle  all  the 
estates,  &c.,  of  or  to  which  the 
wife  should  at  any  time  become 
seised,  possessed  or  entitled.  She 
had  at  the  time  of  her  marriage  a 
vested  estate  in  a  moiety  of  a 
leasehold  house  ;  and  a  vested  in- 
terest in  certain  monies,  the  amount 
of  which  was  not  ascertained  and 
distributed  till  some  years  after. 
Held,  that  the  settlement  contem- 
plated future  acquired  title;  that 
these  were  present  titles,  and  not 
included  in  the  covenant  to  settle. 
\W'%Honv.Qoh\n\,     .     .     .     617 

CREDITORS'  DEED. 

A  creditors'  deed  recited  the  exist- 
ence of  the  debt,  a  simple  con- 
tract debt.  The  debtor  assigned 
his  life  interest  in  certain  property, 
of  which  his  two  children,  a  son 
and  daughter,  were  tenants  in  re- 
mainder, if  they  survived  him. 
The  son  covenanted  to  pay  1,000/. 
by  way  of  composition  on  his 
father's  debts  and  his  own ;  and 
the  two  children  assigned  their 
contingent  interest  to  pay  the  re- 
mainder. The  father  covenanted 
against  incumbrances,  and  not  to 
give  any  preference,  but  did  not 
covenant  in  terms  to  pay.  The 
creditors  covenanted  not  to  sue 
during    the    continuance    of   the 
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trusts,  and  the  schedule  described 
the  list  as  of  **  creditors  who  had 
agreed  not  to  sue  tili  the  father*^ 
deaih,"  Held,  first,  that  there  was 
no  implied  contract,  so  as  to  con- 
vert the  simple  contract  debt  into 
a  specialty  debt.  Secondly,  that 
the  schedule  must  be  read  as  re- 
ferring to  the  covenant  of  the  cre- 
ditors in  the  deed,  and  not  as  a 
single  agreement,  and  that  the 
1,000/.  having  been  paid,  and  the 
children  having  died  in  the  life- 
time of  their  father,  the  covenant 
not  to  sue  expired  on  the  deaths 
of  the  children.  A  recital  of  the 
existence  of  a  debt  may  amount, 
by  reference  to  the  context,  to  an 
implied  contract  to  pay ;  but  does 
not  of  itself  necessarily  imply  such 
a  contract,     [hen  v.  Elwes]  .     25 

DEBT. 

1.  A  creditors*  deed  recited  the  ex- 
istence of  a  debt,  a  simple  con- 
tract debt.  The  debtor  assigned 
his  life  interest  in  certain  property, 
of  which  his  two  children,  a  son 
and  daughter,  were  tenants  in  re- 
mainder,  if  they  survived  him. 
The  son  covenanted  to  pay  1 ,000/. 
by  way  of  composition  on  his 
father's  debts  and  his  own;  and 
the  two  children  assigned  their 
contingent  interest  to  pay  the  re- 
mainder. The  father  covenanted 
against  incumbrances,  and  not  to 
give  any  preference,  but  did  not 
covenant  in  terms  to  pay.  The 
creditors  covenanted  not  to  sue 
during  the  continuance  of  the 
trust§,  and  the  schedule  described 
the  list  as  of  "creditors  who  had 
agreed  not  to  sue  till  the  father's 
death"  Held,  first,  that  there  was 
no  implied  contract,  so  as  to  con- 
vert the  simple  contract  debt  into 
a  specialty  debt.  Secondly,  that 
the  schedule  must  be  read  as  re- 
ferring to  the  covenant  of  the  cre- 


ditors in  the  deed,  and  not  as  a 
single  agreement,  and  that  the 
1,000/.  having  been  paid,  and  the 
children  having  died  in  the  life- 
time of  their  father,  the  covenant 
not  to  sue  expired  on  the  deaths 
of  the  children.  A  recital  of  the 
existence  of  a  debt  may  amount, 
by  reference  to  the  context,  to  an 
implied  contract  to  pay  ;  but  does 
not  of  itself  necessarily  imply  such 
a  contract,  [hen  v.  Elwes]  .  25 
ft,  A.  and  B.  desiring  to  borrow 
money  from  a  bank,  the  bank  re- 
fused unless  C.  would  join  to  se- 
cure them  ;  C.  agreed  to  join,  and 
A.,  B.  and  C.  drew  a  cheque,  and 
the  money  was  paid  to  them. 
Held,  that  this  was  a  joint,  and 
not  a  Joint  and  several  liability; 
that  C.  was  in  the  nature  of  i 
surety  only,  and  a  bill  against  his 
estate,  after  his  death,  could  not 
be  supported.    [Other  v.  Ivesan] 

177 

DEED. 

I.  Under  a  will  T.  S.  was  entitled, 
on  the  death  of  A.,  to  a  certain 
share  of  a  fund.  By  deed  made 
by  him,  living  the  tenant  for  lifei 
he  assigned  stock  in  trade,  sche- 
duled, and  all  his  real  and  personal 
estate,  using  very  general  lan- 
guage, to  a  trustee  to  sell  for  the 
payment  of  his  creditors.  No  cre- 
ditors were  parties,  but  some  were 
paid  under  it.  Afterwards  the 
trustee  sold  the  residue.  The  will 
contained  a  clause,  that  on  any  le- 
gatee becoming  bankrupt,  or  mort- 
gaging or  selling  or  anticipating 
his  share,  or  compounding  with 
his  creditors,  his  share  should  go 
over.  Held,  first,  that  the  deed 
was  not  a  composition  deed,  and 
was  not  a  forfeiture  within  the 
meaning  of  the  will ;  secoodly, 
that  it  did  not  pass  the  share  of 
F.  S.  under  the  will,  and  that  his 
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representatives  were  entitled  to  it. 
[/n  re  WaUyt  TruHf^  .  .  1 65 
2.  Limitation  over  afler  a  life  inte- 
rest to  husband  for  life  or  until 
bankruptcy,  remainder  to  the  wife 
for  life,  remainder  in  case  of 
the  wife  dying  in  the  husband's 
lifetime,  then  after  the  husband's 
death,  or  sooner,  in  case  of  his 
becoming  bankrupt,  to  the  children 
*'  then  living."  Held,  these  words 
referred  to  the  period  of  the  wife's 
death,  and  not  of  the  bankruptcy. 
[/»  re  Edginglon's  Trust]     .    202 

DELIVERY  OUT  OF  DEEDS. 

In  a  suit  instituted  on  behalf  of  an 
infant,  the  Defendant  left  deeds, 
&c.  in  Court,  under  the  common 
order  for  production.  The  infant 
on  attaining  majority  repudiated 
the  suit,  and  was  willing  that  the 
Defendant  should  have  the  deeds 
out,  but  had  not  changed  his  soli- 
citor. Held,  that  the  deeds  being 
left  for  discovery  only,  and  not  for 
security,  the  next  friend  had  no 
lien  on  the  deeds  for  his  costs,  and 
could  not  resist  their  being  deli- 
vered back  to  the  party  who  had 
produced  them.  [Dimn  v.  Dunn] 

17 


DEMURRER. 

1.  A.  entered  into  an  agreement  with 
B.  that  B.  should  work  his  patent 
at  A.'s  expense,  first,  by  way  of 
experiment;  and  if  A.  was  satis- 
fied and  expressed  his  satisfaction 
in  writing,  then  the  patent  was  to 
be  worked  on  certain  terms  of 
payment  to  B.,  B.  undertaking  to 
devote  his  time,  &c. ;  and  there 
were  provisions  for  terminating 
the  agreement  in  case  the  profit  of 
the  manufacture  fell  below  a  cer- 
tain sum.  The  bill  made  a  case 
that  experiments  had  been  made ; 


that  the  Defendant  represented  the 
invention  would  answer,  and  led 
the  Plaintiff  into  expense ;  but  it 
did  not  allege  that  the  PlaintiflTwas 
satisfied  or  had  expressed  his  satis- 
faction in  writing,  nor  did  it  dis- 
tinctly allege  any  fraudulent  mis- 
representation by  Defendant, — it 
prayed  a  dissolution  of  the  joint 
concern,  and  a  lien  on  the  patents 
for  the  money  expended  by  A. 
Held,  on  demurrer,  that  there  was 
no  partnership;  that  the  agree- 
ment was  merely  for  an  experi- 
ment until  A.  should  have  ex- 
pressed his  satisfaction  in  writing; 
and  a  demurrer  to  the  bill  was  al- 
lowed.    [Osborne  v.  JuUion]     596 

2.  A  bill  for  production  of  title-deeds 
and  an  alleged  will,  and  for  the 
establishment  and  carrying  into 
efiect  of  the  trusts  of  the  will,  al- 
leged that  the  testator  had  devised 
his  estate  to  A.  B.  and  his  chil- 
dren, or  some  of  them,  upon  trust 
for  A.  B.  and  his  children,  or  some 
of  them.  The  Plaintiffs  claimed 
under  the  intestacy  of  A.  B.  as  his 
children,  but  not  alleging  that  he 
had  never  had  any  other  children. 
Held,  that  there  was  no  sufficient 
allegation  of  title,  and  a  general 
demurrer  for  want  of  equity  al- 
lowed. [Bothomley  and  Others  v. 
Squire  and  Others]     •     .     •     517 

3.  A  Plaintiff*  cannot  make  Defend- 
ant a  corporation  in  whom  he 
shows  no  liability,  and  against 
whom  he  prays  no  relief,  merely 
for  the  purpose  of  discovery,  and 
a  corporation  so  made  may  demur. 
[Saunders  y,  Saunders]     T    .    187 

4.  Bill  by  a  purchaser  claiming  a 
lien  for  the  deposit,  repudiating 
the  contract  and  praying  delivery 
up  of  the  contract.  Held,  not  de- 
murrable. Examination  of  the 
question  whether  a  purchaser  has 
such  a  lien.  [Wythes  ▼.  Lee]    396 

See  Answbr.     Pleading. 
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DEPOSIT. 

It  is  not  necessary,  to  create  an  equi- 
table mortgage,  that  all  the  title- 
deeds,  or  even  all  the  material 
title-deeds,  should  be  deposited. 
It  is  sufficient  if  the  deeds  depo- 
sited are  material  evidences  of 
title,  and  are  proved  to  have  been 
deposited  with  the  intention  of 
creating  a  mortgage.  {^Lacon  v. 
Alien'] 579 

DISABILITY. 

Estate  tail  to  A.,  remainder  in  tail 
to  B.,  remainder  to  C.  A.  dies, 
then  B.  dies  within  twenty  years, 
and  C.  becomes  entitled  in  posses- 
sion, being  at  the  time  under  dis- 
ability. Held,  that  the  stat.  3  & 
4  Will.  4,  cap.  27,  sects.  21  and 
22,  commenced  running  against  C. 
from  the  death  of  A. :  and  that 
having  commenced  to  run,  C.  was 
not  saved  from  its  operation  under 
the  16th  section  by  being  under 
disability  when  her  right  accrued 
in  possession.  [Goodail  v.  Skerratt] 

216 

DISSOLUTION. 

See  Partnership. 

DOMICILE. 

An  Irishman  went  to  India^  and  was 
there  resident  in  business  for  at 
least  ten  years.  He  then  came  to 
England^  and  lived  there  for  nine 
vears,  having  taken  a  house  on 
lease  and  furnished  it.  Being  in 
bad  health,  he  sold  his  lease  and 
furniture,  and  went  to  Madeira^ 
leaving  his  books  and  trunks  in 
the  care  of  a  person  living  in  Lon- 
don.  He  lived  at  Madeira  two 
years,  and  there  made  his  will, 
and  then  went  to  Lisbon  and  died. 
He  had  property  in  India;  some 
Irish  Stock,  some  India  Stock, 
and  some  English  Stock ;  and  he 
banked  in  London,   He  was  proved 


to  have  expressed  himself  as  in- 
tending ultimately  to  reside  in  /rf- 
land.  Held,  that  he  abandoned 
his  Indian  domicile,  and  acquired 
an  English  domicile ;  and  that  he 
never  changed  the  latter,  either 
for  IndiOf  or  Madeira  or  Ireland, 
[^Attorney 'General  v.    Fitzgerald] 

610 

ELECTION. 

Testator  devised  Hoods  Farm  to  his 
eldest  son  in  fee.  Hood*s  Farm 
was,  under  another  will,  charged 
with  portions  for  the  younger  chil- 
dren of  the  testator  and  of  his 
brother,  subject  thereto,  it  was, 
under  that  other  will,  devised  to 
the  testator's  eldest  son  in  tail. 
The  testator  gave  his  oiher  real 
estate  to  his  children  other  than 
the  eldest  son,  and  his  personal 
estate  to  his  children  generally. 
Held,  that  the  younger  children 
were  not  put  to  their  election. 
[Stephens  v.  Stephens]     .     .     697 

ENCLOSURE. 

Bill  by  lord  of  a  manor  against  the 
tenant,  alleging  immemorial  pay- 
ments, as  rent,  on  the  death  of 
each  tenant  by  his  successors,  in 
respect  of  thirty-eight  different 
Estates.  The  payments  were  in 
lieu  of  heriots  and  reliefs.  It  ap- 
peared by  the  evidence  that  the 
heriots  were  more  probably  heriot 
custom  than  heriot  service,  and 
that  the  relief  was  by  custom  and 
not  by  common  right  or  by  reser- 
vation. Some  of  them  had  been 
paid  by  the  executors  of  the  de- 
ceased ;  it  was  not  shown  that  the 
tenant  was  in  possession  of  all  the 
lands  alleged  to  be  liable;  and 
only  the  aggregate  amount  of  rent 
was  known,  not  the  proportion 
due  to  each  estate.  Held,  that 
under  these  circumstances  the  lord 
had  no  equity  against  the  succes- 
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sors  of  the  deceased  tenant,  al- 
though ii  appeared  that  in  con- 
sequence of  the  description  and 
identity  of  the  lands  being  lost,  he 
could  not  enforce  any  claim  at  law. 
Commissioners  of  enclosure  have 
no  powers,  in  exchanging  freehold 
lands  subject  to  heriots  and  reliefs, 
to  make  the  lands  allotted  so  sub- 
ject. [Mayor,  <^c.  of  Basingstoke 
V.  Lord  Bolton']       ....     50 

EQUITABLE  ASSETS.     See 

ASS£TS. 

EQUITABLE  MORTGAGE. 

It  is  not  necessary  to  create  an 
equitable  mortgage  that  all  the 
title  deeds,  or  even  all  the  ma- 
terial title  deeds,  should  be  depo- 
sited. It  is  sufficient  if  the  deeds 
deposited  are  material  evidences 
of  title,  and  are  proved  to  have 
been  deposited  with  the  intention 
of  creating  a  mortgage.  \^Lac(m 
V.  Allen] 579 

EQUITY, 

In  January,  185i,  A.  grants  a  lease 
to  B.,  with  covenants.  In  March, 
B.  mortgages  by  underlease,  re- 
serving ten  days,  to  C,  and  de- 
clares himself  trustee  of  the  ten 
days  for  C,  covenanting  to  per- 
form the  covenants.  B.  does  not 
perform  the  covenants,  and  in 
July,  C.  takes  possession  and  takes 
on  himself  the  performance  of  the 
covenants.  In  April,  A.  married 
and  settled  his  interest  in  the  land 
subject  to  the  lease.  In  March, 
1854,  B.  had,  at  the  instigation  of 
A.,  assigned  all  his  interest  to  a 
trustee  for  life,  and  in  the  same 
month  A.  informed  C.  that  he,  A., 
had  got  all  B.*s  interest.  In  Feb- 
ruary. 1855,  A.  sent  notice  to  B. 
and  C.  to  perform  the  covenants. 
In  October,  1855,  A.  brought 
ejectment'    in   the   names   of   bis 

VOL.  III. 


trustees  against  B.,  but  notice  of 
ejectment  was  served  on  C.  C. 
let  judgment  go  by  default.  Held, 
that  C.  had  no  equity  against  the 
trustees  of  the  freehold  by  reason 
of  any  liability  that  A.  might  have 
incurred  to  C.  to  perform  the  co- 
venants, by  putting  himself  in  the 
place  of  B.  Some  of  the  cove- 
nants, other  than  the  covenant  to 
pay  rent,  were  broken.  Held, 
that  if  any  covenant  against  which 
relief  did  not  lie  was  broken, 
though  the  rent  might  not  be 
broken,  the  Court  would  not  re- 
lieve against  ejectment.  Breach 
of  a  covenant  to  repair  is  not  ex- 
cused because  the  covenantor  has 
bond  Jide  employed  persons  to  re- 
pair. IT  the  covenantor's  agents 
have  in  fact  not  repaired,  the  breach 
is  not  such  as  equity  will  relieve 
against.  Breach  of  a  covenant  to 
make  a  roadway  in  front  of  a  par- 
ticular house  is  not  to  be  relieved 
against  in  equity,  because,  if  made 
before  the  roadway  in  front  of  ad- 
jacent houses  is  made,  it  would  be 
continually  cut  up  and  useless. 
\^No/ces  v.  Gibbon — see  also  Nokes 
v.  Fish,  735,  title  **  Pleading,"  6] 

G81 

ESTATE  TAIL. 

A  testator  gave  leasehold  estate  to 
trustees,  on  trust  for  his  son  Ben- 
jamin to  take  the  rents  until  the  son 
of  Benjamin  should  attain  twenty- 
one  ;  remainder  on  trust  to  sup- 
port contingent  remainders;  and 
subject  thereto  on  trust  for  such 
son  for  life,  remainder  for  the 
heirs  male  of  such  son  ;  remainder 
to  the  second  and  other  sons  of 
Benjamin  and  the  heirs  male  of 
their  bodies  ;  with  remainder  over 
of  a  like  nature  in  favour  of  other 
children  of  the  testator  and  their 
sons.  Held,  that  this  would  have 
been  an  estate  tail  in  the  son  of 

31 
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Benjamin;  and  being  personalty, 
he  would  have  taken  an  absohite 
estate.     [Lewis  v.  Hopkins]      668 

EVIDENCE. 

Where  Plaintiffs  were  brokers,  hav- 
ing transacted  business  as  such  for 
the  Defendants,  and  the  clerk  of 
the  Plaintiffs  had  made  entries  in 
his  book  of  insurances  transacted 
by  the  Plaintiffs,  communicated  to 
him  directly  after  their  transaction, 
the  clerk  being  dead,  and  there 
being  proof  external  and  internal 
that  the  books  were  regularly  kept, 
they  were  admitted  under  the  1 5  & 
16  Vict.  c.  86,  s.  54,  as  primd  facie 
evidence.    [^Ewartv.JVilUams']  21 

EXAMINATION. 

A  Plaintiff  having  examined  a  wit- 
ness, if  a  Defendant  afterwards 
calls  him  as  his  witness  in  chief, 
the  Plaintiff  may  cross-examine 
him  at  large.  A  Defendant  may 
cross-examine  another  Defendant's 
witness.  All  evidence  taken,  whe- 
ther on  examination  in  chief  or  on 
cross-examination,  is  open  to  all 
parties.     \^Lord  v.  Colvin']   .     222 

EXECUTORS. 

An  executor,  without  a  special  au- 
thority, applied  the  testator's  as- 
sets for  several  years  in  insuring  the 
life  of  a  debtor  to  the  estate.  He 
then  dropped  the  policy  without 
consulting  the  parties  beneficially 
interested,  and  without  applying 
for  the  direction  of  the  Court  in  a 
suit  for  administration  of  the  estate 
then  pending.  Held,  that  he  was 
liable  for  the  whole  sum  which 
would  have  been  recovered  if  he 
had  kept  up  the  policy.  [Garner 
V.  Moore} 277 


FORFEITURE. 

1.  Under  a  will  F.  S.  was  entitled  on 
the  death  of  A.  to  a  certain  share 
of  a  fund.  By  deed  made  by  him, 
living  the  tenant  for  life,  he  as- 
signed stock  in  trade,  scheduled 
and  all  his  real  and  personal  estate, 
using  very  general  language,  to  a 
trustee,  to  sell  for  the  payment  of 
his  creditors.  No  creditors  were 
parties,  but  some  were  paid  under 
It.  Afterwards  the  trustee  sold 
the  residue.  The  will  contained  a 
clause  that  on  any  legatee  becom- 
ing bankrupt,  or  mortgaging  or 
selling  or  anticipating  bis  share, 
or  compounding  with  his  creditors, 
his  share  should  go  over.  Held, 
first,  that  the  deed  was  not  a  com- 
position deed,  and  was  not  a  for- 
feiture within  the  meaning  of  the 
will ;  secondly,  that  it  did  not  pass 
the  share  of  F.  S.  under  the  will, 
and  that  his  representatives  were 
entitled  to  it.  [/«  re  Waley*s  Truai] 

165 

2,  Money,  the  purchase  of  real  estate, 
to  a  share  of  which  A.  was  entitled, 
was  paid  into  Court  in  1842  under 
certain  local  acts.  In  1848,  A.  was 
sentenced  to  seven  years'  trans- 
portation for  felony,  and  his  share 
of  the  money  was  carried  to  an 
account  entitled  "The  share  of  A.  a 
convicted  felon."  After  the  seven 
years  A.  applied  to  have  his  share 
paid  to  him.  Held,  that  the  money 
was  to  be  considered  as  realty,  and 
that  it  was  therefore  not  forfeited 
to  the  crown,  and  the  petitioner 
was  entitled.  [Re  Harrop*s  Eslate] 

726 

FRAUDULENT  DEEDS. 

A  post-nuptial  settlement  was  made 
by  a  person  indebted  considerably 
at  the  time.  It  was  not  clear  that 
all  those  debts  were  paid  at  the 
time  the  bill  was  filed  by  a  subse- 


qiient  creditor  t«  set  aside  the 
deed.  Held,  that  a  subsequent 
creditor  may  file  a  bill  if  any  of  tlie 
antecedent  debts  remain  unsatis- 
fied, and  inquiries  Here  directed. 
Discussion  of  the  doctrine  of  frau- 
dulent deeds  as  against  creditors 
under  13  Eliz.  c.  d.  [Jenkin  v. 
Favghan] 419 

FRIENDLY  SOCIETIES. 
Disputes  arising  in  a  friendly  society, 
consisting  of  several  lodges,  whose 
rules  directed  the  expulsion  of  any 
brother  who  should  for  a  given 
lime  neglect  to  pay  liia  dues,  all 
the  members  of  one  of  the  lodges 
refused  to  pay,  and,  in  conse- 
quence, the  lodge  was  expelled, 
but  the  legality  of  their  expulsion 
was  in  question.  The  remaining 
members  afterwards  duly  regis- 
tered, but  under  a  new  name,  and 
appointed  trustees.  Held,  that 
for  the  pur)>ose  of  holding  the 
funds  of  the  society,  the  members 
so  registering  were  the  society, 
and  that  the  trustees  were  entitled 
to  deliv 
if  the 
his  hands.' [Fto(MvrA(»6er(»]  170 

FURTHER  CONSIDERATION. 

In  a  suit  commenced  by  summons, 
the  Court  may  decide  questions 
between  parties  entitled  to  the  re- 
siduary estate,  if  those  questions 
are  founded  upon  the  decree  ;  but 
it  cannot  go  out  of  the  decree, 
and  if  that  did  not  extend  beyond 
estate  not  specifically  bequeathed, 
the  Court  cannot  determine  nor 
dire 
of 

volving  the  assumption  of  their 
being  specifically  bequeatheij.  In 
such  a  case,  under  a  decree  made 
on  a  summons,  as  well  as  on  bill, 
if  the  decree  is  insufficient,  it  must 
be  reheard.    [Afnf  v.  Laing}   331 


GIFT. 
A.,  who  was  proved  to  have  enter* 
tained  feelinj^s  of  )>eculiar  personal 
regard  for  D.,  his  solicitor,  con- 
veyed to  him  certain  real  estate 
by  a  deed,  on  the  face  of  it  a  pur- 
chase deed  :  the  consideration  was 
100/.,  the  real  value  upwards  of 
1,300/.  B.  produced  evidence  to 
show  that  no  money  passed ;  that 
the  transaction  was  never  intended 
to  be  a  purchase,  but  a  gift  for  his 
services,  and  from  affection.  B. 
had  himself  prepared  the  deed,  ami 

A.  had  no  other  advice.  Held, 
that  the  rule  is  absolute  that  a 
solicitor  cannot  sustain  a  gift  from 
his  client  made  pending  the  rela- 
tion of  solicitor  and  client;  and 
the  deed  was  set  aside.  [7bm«on 
V.  Judge] 306 

HUSDAND  AND  WIFE. 
A.  holding  a  promissory  note  from 

B,  for  a  debt,  directed  B.  to  trans- 
fer it  in  his  books  to  the  names  of 
A.  and  his  wife,  expressing  an  in- 
tention to  benefit  his  wife,  and  he 
cancelled  the  note  and  took  a  fresh 
one  to  him  and  liis  wife.  A.  died, 
leaving  his  wife  surviving  him. 
Held,  that  the  debt  belonged  to 
the  wife,  and  did  not  form  part  of 
the  testator's  general  persona)  es- 

'  tate.     IGualiag  v.  Gosling^  .  335 

IMPLIED  CC^VENANT. 
A  creditors'  deed  recited  the  exiat- 
ence  of  the  debt,  a  simple  contract 
debt.  The  debtor  assigned  his 
life  interest  in  certain  property,  of 
which  his  two  children,  a  son  and 
daughter  were  tenants  in  remainder, 
if  they  survived  him.  The  son 
covenanted  to  pay  1,000/.  by  way 
of  composition  on  his  fathers 
debts  and  his  own;  and  the  two 
children  assigned  their  contingent 
interest  to  pay  the  remainder.  The 
3  li 
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father  covenanted  against  incum- 
brances, and  not  to  give  any  pre- 
ference, but  did  not  covenant  in 
terms  to  pay.  The  creditors  co- 
venanted not  to  sue  during  the 
continuance  of  the  trusts,  and  the 
schedule  described  the  list  as  of 
"  creditors  who  had  agreed  not  to 
sue  till  the  father's  death,**  Held, 
first,  that  there  was  no  implied 
contract,  so  as  to  convert  the  sim- 
ple contract  debt  into  a  specialty 
debt.  Secondly,  that  the  schedule 
must  be  read  as  referring  to  the 
covenant  of  the  creditors  in  the 
deed,  and  not  as  a  single  agree- 
menty  and  that  the  1,000/.  having 
been  paid,  and  the  children  having 
died  in  the  lifetime  of  their  father, 
the  covenant  not  to  sue  expired 
on  the  deaths  of  the  children.  A 
recital  of  the  existence  of  a  debt 
may  amount,  by  reference  to  the 
context,  to  an  implied  contract  to 
pay,  but  does  not  of  itself  neces- 
sarily imply  such  a  contract.  [^Icen 
V.  Elrvesj 25 


INCUMBRANCES. 

Trustees  allowed  a  tenant  for  life  to 
enter  into  possession,  and  she  paid 
the  interest  of  the  incumbrances 
and  expended  money  on  improve- 
ments. The  trustees  did  not  cdll 
for  any  account  of  the  rents,  and 
the  evidenc^  both  as  to  the  in- 
come being  msufTicient  to  keep 
down  the  incumbrances,  and  as  to 
the  improved  value  of  the  estate, 
was  unsatisfactory.  The  tenant 
for  life  purchased  the  property, 
and  the  trustees  allowed  her  to 
deduct  from  the  purchase- money 
the  money  expended  m  paying  in- 
terest and  in  improvements.  Held, 
that  she  ought  not  to  have  been 
allowed  those  sums.  [^Dixon  v. 
Peacock] 288 


INJUNCTION  AGAINST 
EJECTMENT. 

In  January,  1854,  A.  grants  a  lease 
to  B.,  with  covenants.     In  March, 

B.  mortgages  by  underlease,  re- 
serving ten  days,  to  C,  covenant- 
ing to  perform  the  covenants.  £. 
does  not  perform  the  covenants, 
and  in  July,  C.  takes  possessioo 
and  takes  on  himself  the  perform- 
ance of  the  covenants.  In  April, 
A.  married  and  settled  his  interest 
in  the  land  subject  to  the  lease. 
In  March,  1854,  B.  had,  at  the 
instigation  of  A.,  assigned  all  his 
interest  to  a  trustee  for  life,  and 
in   the  same  month   A.   informed 

C.  that  he,  A.,  had  got  all  B.*s 
interest.  In  February,  1855,  A. 
sent  notice  to  B.  and  C.  to  per- 
form the  covenants.  In  October, 
1855,  A.  brought  ejectment  in  the 
names  of  his  trustees  against  B., 
but  notice  of  the  ejectment  was 
served  on  C.  C.  let  judgment  go 
by  default.  Held,  that  C.  bad  no 
equity  against  the  trustees  of  the 
freehold  by  reason  of  any  liability 
that  A.  might  have  incurred  to  C. 
to  perform  the  covenants,  by  put- 
ting himself  in  the  place  of  B. 
Some  of  the  covenants,  other  than 
covenant  to  pay  rent,  were  broken. 
Held,  that  if  any  covenant  against 
which  relief  did  not  lie  was  broken, 
though  the  rest  might  not  be 
broken,  the  Court  would  not  re- 
lieve against  ejectment.  Breach 
of  a  covenant  to  repair  is  not  ex- 
cused because  the  covenantor  has 
bond  fide  employed  persons  to  re- 
pair. If  the  covenantor's  agents 
have  in  fact  not  repaired, the  breach 
is  not  such  as  equity  will  relieve 
against.  Breach  of  a  covenant  to 
make  a  roadway  in  front  of  a  par- 
ticular house  is  not  to  be  relieved 
against  in  equity,  because,  if  mflde 
before  the  roadway  in  front  of  ad- 
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jacent  houses  is  made,  it  would  be 
continually  cut  up  and  useless. 
INokes  V.  Gibbon]  .     .     .     .681 

INJUNCTION. 

1.  A.,  a  shareholder  in  a  company, 
having  held  500  shares  and^  as  he 
alleged,  forfeited  490,  brought  an 
action  af;;ainst  the  company  for 
service  for  a  given  sum.  The 
company  pleaded,  but  *did  not 
plead  any  set-off,  and  afterwards 
withdrew  the  pleas.  A.  entered 
up  judgment  and  took  out  execu- 
tion against  B.,  one  of  the  direc- 
tors, who  obtained  time  on  giving 
a  promissory  note.  He  alleged 
that  at  the  time  he  gave  it  he  did 
not  know  that  A.  was  a  share- 
holder, or  had  forfeited  shares, 
and  he  alleged  that  A.  was  in- 
debted on  his  500  shares  in  more 
than  the  sum  claimed  ;  but  he  had 
signed  a  return  under  the  Regis- 
tration Act,  stating,  among  other 
things,  that  A.  had  held  500  shares, 
but  had  forfeited  490.  Held,  that 
he  had  no  equity  to  restrain  an 
action  brought  by  A.  on  the  pro- 
missory note.  [Hammond  v.  Ward] 

103 

2.  An  action  was  brought  by  the  re- 
presentatives of  a  lunatic  against 
an  auctioneer  employed  by  the 
agent  of  the  committee,  for  monies 
come  to  his  hands,  part  of  the 
lunatic's  estate ;  the  auctioneer 
pleaded  at  law  that  he  paid  some 
of  these  monies,  by  the  order  of 
the  committee's  agent,  for  the  use 
of  the  lunatic.  The  fact  of  such 
payment,  in  manner  pleaded,  was 
disputed.  Held,  that  the  princi- 
pal question  was  the  question  of 
fact,  whether  the  pleas  could  be 
proved  or  not :  that,  without  de- 
ciding whether  the  pleas,  if  proved, 
afforded  either  a  legal  or  an  equit- 
able defence,  this  Court  would  not 
(having  regard    to  the  Common 


Law  Procedure  Act)  restrain  the 
action.    [Farebrother  v.  Welchmari] 

122 
3.  Bill  to  restrain  the  prosecution  of 
an  action  at  law  for  rent  and  dila- 
pidations ;  the  Defendant  at  law 
applied  for  and  was  refused  leave 
to  plead,  with  other  pleas^  by  way 
of  equitable  defence,  an  agreement 
to  surrender  his  lease  on  certain 
terms.  There  was  conflict  of  evi- 
dence whether  the  agreement  was 
complete.  An  injunction  granted, 
on  the  plaintiflT  giving  judgment  at 
law,  bringing  in  the  money,  and 
undertaking  to  bring  in  further 
amounts  of  rent.  Observations 
on  the  new  practice  on  special  in- 
junctions to  restrain  proceedings 
at  law.  [Magnay  v.  Mines  Royal 
Company] 130 

INJUNCTIONS  AGAINST  PRO- 
CEEDINGS  AT  LAW. 

A  bill  was  filed  by  a  solicitor  against 
a  person  employed  as  his  occa- 
sional clerk,  and  in  that  character 
receiving  and  paying  monies  for 
him,  and  claiming  against  him  a 
sum  for  services,  the  master  having 
paid  from  time  to  time  monies 
to  and  for  the  clerk.  The  bill 
prayed  an  injunction  to  restrain 
an  action  brought  by  the  clerk  for 
the  balance  of  the  account.  Held, 
that  this  was  not  such  an  account 
as  to  require  the  interference  of 
equity,  and  the  injunction  was  re- 
fused.    [Fluker  v.  Taylor]    .  183 

INSOLVENT. 

By  the  7  Geo.  4,  c.  57^  s.  57,  it  is 
provided,  that  an  insolvent  on  ob- 
taining his  discharge  shall  execute 
a  warraQt  of  attorney  to  authorize 
the  entering  up  of  a  judgment 
against  him  in  the  name  of  the 
assignees.  An  insolvent  was  dis- 
charged, but  judgment  had  never 
been  entered  up,  and  he  then  died. 
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On  a  bill  by  bis  personal  represen- 
tative, the  interest  which  the  in- 
solvent had  in  certain  leaseholds, 
of  which  he  died  possessed,  were 
held  to  have  passed  to  his  per- 
sonal representative,  and  not  to  his 
assignees.    [^Holsgrave  v.  Hedges'] 

74 

INTEREST. 

1.  When  one  of  several  sureties  has 
paid  the  principal  debt,  and  some 
of  the  co-sureties  are  insolvent,  he 
is  entitled  as  against  the  solvent 
sureties  to  be  repaid  their  nun)e- 
rical  shares  of  what  he  has  paid, 
with  interest  from  the  time  of  pay- 
ment, although  the  instrument 
does  not  contain  any  express  in- 
demnity so  as  to  carry  interest  as 
on  a  specialty.  And  the  insolvent 
sureties  must  pay  their  own  costs 
of  being  brought  before  the  Court 
to  the  final  hearing  of  the  cause. 
[HUchman  v.  Stewart]      .     .271 

2.  Conditions  of  sale  provided  that 
the  purchase  should  be  completed 
on  a  given  day,  and  that  *'  if  from 
any  cause  whatever  the  purchase 
should  not  be  then  completed,'* 
the  purchaser  should  pay  interest 
from  that  time  till  the  day  of  com- 
pletion. The  title  was  accepted, 
and  the  deeds  prepared  and  ten- 
dered some  days  before  the  time 
fixed.  Two  days  before  that  time 
the  vendor  died,  having  devised 
her  estates  to.  an  infant,  which 
rendered  a  suit  necessary  to  ob- 
tain completion,  and  delay  was 
occasioned.  After  the  filing  of 
the  bill,  the  purchaser  paid  his 
money  into  Court,  to  the  general 
credit  of  the  cause.  Held,  that 
the  death  of  the  vendor  was  an 
event  within  the  contemplation  of 
the  parties,  and  the  purchaser  was 
liable  to  pay  interest ;  that  the 
payment  into  Court  was  not  a 
payment  to  the   purchaser;    and 


that,  there  being  no  fault  in  either 
party,  the  decree  must  be  without 
costs.   [Bannerman  v.  Clarke]  632 

INTEREST  ON  SIMPLE  CON- 
TRACT  DEBT. 

Interest  at  4i.  per  cent,  will  be  al- 
lowed on  the  amount  of  a  demand 
for  work  and  labour  in  an  admi- 
nistration suit,  from  the  time  when 
the  demand  for  interest  was  made. 
[Mlldmay  v.  Methueri]      .     .91 

INTERESTS  (CONTINGENT). 

Testatrix  gave  a  share  of  residue 
upon  trust  for  her  son  for  life,  and 
after  his  death  "  upon  trust  to 
transfer  and  pay  the  capital  of  the 
said  trust  funds  unto  and  amongst 
the  children,  if  only  one,  or  both 
or  all  the  children,  if  more  than 
one,  of  her  said  son,"  in  manner 
thereinafter  mentioned.  Then  fol- 
lowed a  direction  making  the  gifl 
to  the  son  void  if  he  aJiened  or 
incumbered  it,  and  giving  over  the 
dividends  to  the  parties  entitled  in 
remainder.  Then  followed  another 
direction  of  some  length,  and  then 
a  declaration  that  the  shares  should 
be  payable  at  twenty-one  or  mar- 
riage. Held,  the  context  of  the 
will  not  repelling,  but  rather  sup- 
porting, that  construction,  that  this 
was  not  a  substantive  gift,  with  a 
simple  direction  to  pay,  but  one 
general  direction  to  pay  at  twenty- 
one  or  marriage,  and  the  interests 
of  the  son's  children  were  not 
vested.     [Shum  v.  Hobbs]     .     95 

INVESTxMENT. 

1.  Trustees  had  power  to  invest  on 
such  securities  as  they  should  ap- 
prove. Held,  that  they  were 
bound  nevertheless  to  exercise  a 
careful  discretion  in  selecting  a 
security  as  to  value ;  and  that  an 
investment  in  trade  buildings,  not 
having  ascertained  that  tliey  were 
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worth  kt  least  twice  the  money 
invested,  was  a  breach  of  trust. 
What  acts  of  apparent  acquies- 
cence in  a  cestui  que  trust  will  not 
exonerate  trustees  from  the  con- 
sequences of  an  improper  invest- 
ment. When  trustees  lend  on  ir- 
regular securities,  the  onus  is  on 
them  to  show  that  they  were  of 
sufficient  value ;  not  on  the  cestui 
que  trust  to  show  that  they  were 
insufficient.  [Stretton  v.  Ash- 
mall^      9 

2.  An  administratrix,  Plaintiff  in  a 
suit  for  administration  of  the  es- 
tate, received  purchase-money  of 
property  sold  under  a  contract  di- 
rected by  the  decree  to  be  carried 
into  effect.  The  decree  also  di- 
rected sales  of  mortgaged  pro- 
perty, and  that  tlie  mortgagees 
should  be  paid  out  of  the  produce 
of  the  sales.  It  gave  no  direction 
about  purchase-money  of  the  pro- 
perty by  the  administratrix.  With 
the  advice  of  the  solicitors  of  the 
principal,  but  not  all,  of  the  bene- 
ficiaries, she  paid  the  money  into  a 
private  bank  to  a  separate  account, 
and  left  it  there  for  many  months. 
The  administratrix  applied  by  pe- 
tition, and  thereon  obtained  money 
out  of  Court  to  pay  off  the  mort- 
gagees, while  she  had  the  pur- 
chase-money lying  at  the  bankers. 
The  bank  failed.  Held,  that  she 
was  not  liable  for  a  breach  of  trust. 
{^fVilks  v.  Groom']       .     .     .     584 

JOINT  AND  SEVERAL  DEBT. 

A.  and  B.  desiring  to  borrow  money 
of  a  bank,  the  bank  refused  unless 
C.  would  join  to  secure  them ;  C. 
agreed  to  join,  and  A.,  B.  and  C. 
drew  a  cheque,  and  the  money  was 
paid  to  them.  Held,  that  this  was 
a  joint  and  not  a  joint  and  several 
liability ;  that  C.  was  in  the  nature 
of  a  surety  only,  and  a  bill  against 


his  estate,  afler  his  death,  could 
not  be  supported.  [^Other  v.  Iveson] 

177 

JOINT  AND  SEVERAL  LIA- 
BILITY. 

A.  and  B.,  partners,  gave  a  promis- 
sory note  in  the  name  of  the  firm. 
A.  diedy  leaving  B.  his  sole  exe- 
cutor, and  no  proceedings  were 
taken  against  his  estate  for  more 
than  six  years ;  but  B.,  who  con- 
tinued the  business,  made  pay- 
ments of  interest,  and  then  became 
bankrupt.  Held,  that  the  pay- 
ments were  made  in  his  character  of 
surviving  partner,  and  not  as  exe- 
cutor of  A. ;  and  that  having  re- 
gard to  the  19  &  20  Vict.  c.  97, 
s.  14,  the  debt  was  barred  as  against 
the  estate  of  A.  [I'hompson  v. 
IVaithman] 628 

JOINT  STOCK  COMPANY. 

1.  A  bill  was  filed  by  persons  claim- 
ing to  be  insurers  in  a  Loan  and 
Deposit  Association,  and  one  of 
whom  was  the  personal  represen- 
tative of  a  deceased  insurer,  at 
whose  death  a  sum  of  money  be- 
came payable,  against  the  directors 
of  such  association,  and  who  were 
also  the  directors  of  a  co-existent 
association  or  assurance  society, 
the  funds  of  both  being  amalga- 
mated for  the  purpose  of  having 
the  affairs  of  these  associations 
wound  up  and  terminated.  On 
motion  for  receiver  and  manager 
in  the  interim  :  Held,  refusing  the 
application,  that  a  Court  of  Equity 
could  not  take  upon  itself  the  bur- 
den of  carrying  on  such  an  asso- 
ciation ;  and  that,  as  the  Plaintiff 
on  the  record  had  inconsistent  and 
conflicting  interests  in  the  funds  of 
the  two  associations,  and  the  ori- 
ginal shareholders  were  not  repre- 
sented at  all,  that  the  frame  of 
such  a  suit  did  not  warrant  the 
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Court  in  granting  a  receiver  until 
decree.  [Evans  v.  Coventry']  75 
2,  A  Plaintiff  cannot  make  Defend- 
ant a  corporation  in  whom  he 
shows  no  liability,  and  against 
whom  he  prays  no  relief,  merely 
for  the  purpose  of  discovery,  and 
a  corporation  so  made  a  Defendant 
may  demur.  [Saunders  v.  Saun- 
ders']   387 

JOINT  TENANCY. 

Gif\  of  a  legacy  upon  trust  to  pay  the 
income  to  wife  for  life,  and  after 
her  death  to  pay  the  interest  to  the 
testator's  three  sons  "  for  their 
natural  lives,  in  equal  shares,"  and 
after  their  decease  he  gave  one- 
third  of  the  fund  to  the  children  of 
each  of  them  in  equal  shares  and 
proportions,  to  he  paid  when  and 
as  they  should  respectively  attain 
the  age  of  twenty-one  years,  and 
directed  that  the  interest  he  paid 
to  the  children  until  they  should 
attain  twenty>one ;  and  he  gave 
the  residue  to  the  same  three  sons. 
Held,  that  the  life  interest  was, 
notwithstanding  the  words  in  equal 
shares,  a  joint  tenancy;  and  one 
of  the  three  sons  having  survived, 
took  the  whole  income ;  and  that, 
on  the  death  of  the  survivor,  the 
capital  was  divisible  among  the 
children  of  the  sons  in  three  shares, 
per  stirpes,  and  not  per  capita. 
[Begley  v.  Cook]    ....     662 

JUDGMENT. 

1.  By  the  7  Geo.  4,  c.  57,  s.  57,  it 
is  provided,  that  an  insolvent  on 
obtaining  his  discharge  shall  exe- 
cute a  warrant  of  attorney  to  au- 
thorize the  entering  up  of  a  judg- 
ment against  him  in  the  name  of 
the  assignees.  An  insolvent  was 
discharged,  but  judgment  had 
never  been  entered  up,  and  he 
then  died.  On  a  bill  by  his  per- 
sonal  representative,  the   interest  I 


which  the  insolvent  had  m  certain 
leaseholds,  of  which  he  died  pos- 
sessed, were  held  to  have  passed 
to  his  personal  representative,  and 
not  to  his  assignees.     [Holsgrave 

V.  Hedges] 74 

2.  A  judgment  of  a  County  Court 
will  be  aided  against  the  equitable 
chattel  estate  of  the  Defendant 
[Bennett  v.  Powell]    ...     326 

JURISDICTION. 

1.  A.  agreed  to  sell  to  B.  a  house 
and  land,  with  a  clause  that  in  the 
event  of  there  being  any  coals  or 
ironstone  under  the  land,  a  royalty 
of  so  much  per  ton  was  to  be  paid 
thereon ;  and  that  any  mines  re- 
quired to  be  left  by  a  certain  rail- 
way company  were  to  be  paid  for 
the  same  as  if  gotten,  out  of  the 
money  received  for  them  from  the 
railway  company.  The  Court  re- 
fused to  enforce  specific  perform- 
ance of  this  agreement.  [H'il-' 
liamson  v.  Wootton]    .     .     .     210 

2.  In  this  case,  which  came  on  upon 
a  petition  to  wind  up  the  Royal 
British  Bank,  a  company  (brmed 
and  acting  under  7  &  8  Vict.  c. 
Ill,  the  bank  had  stopped  pay- 
ment on  the  3rd  September,  1856. 
On  the  8th,  the  petition  to  wind 
up  was  presented,  and  an  order 
made.  On  the  27th,  Mr.  Harding 
was  appointed  interim  manager ; 
and  on  the  same  27th»  an  order 
was  made  that  all  persons  posses- 
sing any  documents,  bills  or  cash, 
&c.  belonging  to  the  company, 
should  deliver  them  up  to  him  by 
the  4th  October.  On  the  13th 
October,  Harding  was  regularly 
appointed  official  manager,  and  on 
the  2nd  the  proceedings  had  been 
registered  as  lis  pendens.  In  the 
meantime,  proceedings  in  bank- 
ruptcy against  the  bank  had  been 
taken.  On  the  8th  September,  a 
creditor   filed    an    affidavit,    and 
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served  a  writ  of  summons  upon 
the  secretary  of  the  bank  under 
the  7th  sect,  of  7  &  8  Vict.  c.  1 1 1. 
On  the  20th,  the  company  was 
duly  dissolved  under  the  deed  of 
settlement.  On  the  9th  October, 
the  company  was  adjudged  bank- 
rupt, and  Mr.  Lee  was  appointed 
official  assignee  ;  during  the  vaca- 
tion, a  limited  injunction  against 
proceeding  in  the  bankruptcy  was 
granted;  and  notwithstanding,  the 
official  assignee  interfered  with  the 
official  manager.  Held,  that  the 
bankruptcy  of  the  company  related 
back  to  the  8th  of  September,  the 
day  when  the  summons  was  served, 
and  from  that  day  the  assets  of  the 
company  vested  at  law  in  the  offi- 
cial assignee;  that  though  the  offi- 
cial assignee  was  entitled  at  law  to 
the  property  of  the  company,  it 
was  a  contempt  in  him  to  disturb 
the  official  manger,  who  is  a  re- 
ceiver of  the  Court ;  that  the  pro- 
ceedings to  settle  the  affairs  of  the 
company  might  go  on  concurrently, 
the  Court  of  Bankruptcy  collecting 
and  distributing  the  assets  of  the 
company,  and  the  official  manager 
settling  the  list  of  contributories, 
and  adjusting  the  rights  of  the 
shareholders  inter  se.  The  injunc- 
tion was  dissolved,  and  the  official 
manager  ordered  to  deliver  up 
books,  papers,  &c.  to  the  official 
assignee,  [^/^ilchison  v.  Zee,  Re 
the  Royal  British  Bank]  .  637 
3.  Lord  Curzon  had  been  a  provi- 
sional committee-man  in  this  com- 
pany, which  was  one  of  the  in- 
choate railway  companies.  He 
had  as  such  committee-man  at- 
tended one  meeting,  and  no  more; 
and,  in  the  state  of  the  decisions 
then  existing  on  the  liability  of 
provisional  committee-men,  as  be- 
tween them  and  other  shareholders, 
it  was  understood  to  be  the  law 
that  no  liability  as  a  contributory 


existed,  unless  the  party  was  le- 
gally liable  to  some  creditor  of  the 
association.  It  had  been  accord- 
ingly determined  by  the  then  Mas- 
ter, in  1852,  that  Lord  Curzon  was 
only  liable  as  a  contributory  in 
respect  of  the  acts  of  the  commit- 
tee on  the  day  on  which  he  attended 
it,  and  he  was  put  on  the  list  of 
contributories  as  a  contributory 
limited  to  that  day.  But  it  ap- 
peared by  the  notes  of  the  Master's 
judgment  that  he  had  expressly 
reserved  liberty  to  the  official  ma- 
nager to  open  the  question  further 
if  he  should  see  ground  for  claim- 
ing to  extend  Lord  Curzon^s  liabi- 
lity. From  that  time  to  the  pre- 
sent nothing  had  been  done  in 
respect  of  Lord  Curzon* s  liability. 
In  the  meantime,  other  persons  as 
liable  as  Lord  Curzon^  who  had 
not  been  put  upon  the  list  as  gene- 
ral contributories,  were,  it  was 
alleged,  freed  at  law,  under  the 
Statute  of  Limitations,  from  any 
legal  liability  they  might  have  had 
to  creditors.  In  this  state  of  things 
an  application  had  been  made  to 
the  Master  on  the  authority  of 
Spottisrvoode' s  Case  in  particular, 
and,  on  the  tender  of  further  evi- 
dence, for  leave  to  review  the  de- 
cision of  1852  upon  the  recent 
decisions  and  upon  such  further 
evidence.  It  appeared  that  the 
evidence  had  not  been  looked  at 
by  the  Master,  but  he  decided 
upon  the  citation  and  argument  of 
the  case  and  the  allegation  of  fur- 
ther evidence,  that  there  was 
enough  to  justify  an  order  of  re- 
view. On  appeal,  the  Court  con- 
firmed the  decision.  {^Re  London, 
Birmingham  and  Bucks  Railrvay 
Company] 508 

LACHES. 

Ten  years  after  a  bankruptcy  the  as- 
signees filed  a  bill  to  set  aside  se- 
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curities  alleged  to  be  obtained  in 
fraud  of  the  Bankrupt  Law.  The 
case  was  one  of  suspicion;  but 
the  assignees  did  not  make  out 
their  case.  Held,  that  they  could 
neither  have  a  decree  nor  further 
inquiries.  The  235th  section  of 
the  Bankrupt  Law  Consolidation 
Act  must  be  construed  to  require 
notice  ten  days  after  the  cause  is 
at  issue;  and  the  notice  must  be 
specific.     IPennell  v.  Home]     337 

LANDLORD  AND  TENANT. 

Bill  by  lord  of  a  manor  against  the 
tenant,  alleging  immemorial  pay- 
ments as  renty  or  in  the  nature  of 
rent,  on  the  death  of  each  tenant 
by  his  successor,  in  respect  of 
thirty-eight  different  estates.  The 
payments  were  in  lieu  of  heriots 
and  reliefs.  It  appeared  by  the 
evidence  that  the  heriots  were  more 
probably  heriot  custom,  than  heriot 
service,  and  that  the  relief  was  by 
custom  and  not  by  common  right 
or  by  reservation.  Some  of  them 
had  been  paid  by  the  executors  of 
the  deceased ;  it  was  not  shown 
that  the  tenant  was  in  possession 
of  all  the  lands  alleged  to  be  liable, 
and  only  the  aggregate  amount  of 
rent  was  known,  not  the  propor- 
tion due  to  each  estate.  Held, 
that  under  these  circumstances  the 
lord  had  no  equity  against  the 
successors  of  the  deceased  tenant, 
although  it  appeared  that  in  con- 
sequence of  the  description  and 
identity  of  the  lands  being  lost,  he 
could  not  enforce  any  claim  at  law. 
Commissioners  of  Enclosure  have 
no  powers  in  exchanging  yr^e^o/cf 
lands  subject  to  heriots  and  reliefs, 
to  make  the  allotted  lands  so  sub- 
ject. [Mayor,  ^c.  of  Basingstoke 
V.  Lord  Bolton] 50 

LAPSE. 
Testator  gave  real  estate  to  his  wife 


for  life,  and,  af^er  her  death,  on 
trust  to  sell  twelve  months  ader 
her  death,  the  proceeds  to  go 
*'  equally  between  all  his  children, 
but  if  any  of  them  should  be  then 
deceased,  leaving  lawful  issue  sur- 
viving them,  then  the  respective 
share  or  shares  of  such  deceased 
child  or  children  should  be  given 
to  such  issue,  if  more  than  one,  in 
equal  proportions.  The  widow 
died  living  the  testator;  one  of 
the  children  of  the  testator  sur- 
vived the  widow,  and  died,  living 
the  testator,  leaving  a  husband  and 
children.  Held,  that  her  share 
went  to  the  surviving  children  of 
the  testator,  and  not  to  her  issue, 
nor  to  her  personal  representatives, 
under  the  Wills  Act.  The  33rd 
section  of  the  Wills  Act  applies 
only  to  cases  of  strict  lapse,  not  to 
the  case  of  gifts  to  a  class.  [^Onley 
V.  Bates] 319 

LEASE. 

A  lease  was  granted  to  A.  for  four- 
teen years,  with  a  proviso  for  ter- 
minating the  lease  at  the  end  of 
seven,  if  the  landlord  should  so 
desire,  on  his  giving  notice  of  bis 
desire  in  writing.  B.  joined  in  the 
covenant  as  surety.  The  land- 
lord gave  a  notice,  in  terms  a  no- 
tice to  quit,  not  expressing  in  terms 
his  desire  to  terminate  the  tenancy 
under  the  proviso,  but  referring 
to  the  lease  and  its  determinable 
quality.  Held,  that  this  was  a 
termination  of  the  lease  under  the 

Eroviso,  and  discharged  the  surety. 
Gidden  v.  Dodd]       ...     485 

LEGACIES. 

A  bequest  of  a  legacy  by  a  will  is 
not  void  because  the  legatee  at- 
tests a  codicil  which  gives  him 
nothing ;  nor  does  a  residuary  le- 
gatee of  a  share  of  a  residue  lose 
his   title    by  attesting  a   codicil. 
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which,  by  revoking  legacies,  indi- 
rectly benefits  him  by  increasing 
the  residue.     [^Gurney  v.  Gumey] 

208 

LEGAL  ASSETS. 

See  Assets. 

LIEN. 

1 .  In  a  suit  instituted  on  behalf  of  an 
infant,  the  Defendant  left  deeds, 
&c.  in  Court,  under  the  common 
order  for  production.  The  infant 
on  attaining  majority  repudiated 
the  suit,  and  was  willing  that  the 
Defendant  should  have  the  deeds 
out,  but  had  not  changed  his  so- 
licitor. Held,  that  the  deeds  being 
left  for  discovery  only,  and  not  for 
security,  the  next  friend  had  no 
lien  on  the  deeds  for  his  costs, 
and  could  not  resist  their  being 
delivered  back  to  the  part^  who 
had  produced  them.  [^Dunn  v. 
Dunn] 17 

2.  Bill  by  a  purchaser  claiming  a 
lien  for  the  deposit,  repudiating 
the  contract  and  praying  delivery 
up  of  the  contract :  Held  not  de- 
murrable. Examination  of  the 
question,  whether  a  purchaser  has 
such  a  lien.    [Wythes  v.  Lee]    396 

3.  A.  being  interested  in  a  moiety  of 
a  cargo,  and  having  entered  into  a 
contract  with  B.  to  let  him  have 
half  his  share,  wrote  to  C.  and  D., 
the  consignees,  informing  them  and 
authorizing  them  to  sell  the  cargo 
and  carry  the  proceeds  to  their  se- 
parate accounts.  The  consignees 
acted  upon  this  and  made  ad- 
vances to  B.,  and  B.  also  charged 
his  interest  in  favour  of  E.  It  had 
been  agreed  between  A.  and  B. 
that  they  should  pay  for  the  cargo 
by  two  bills,  each  to  be  paid  by 
one  of  them.  B.  did  not  pay  his 
bill ;  it  did  not  appear  whether  A. 
had  paid  it  or  not.     Held,  that  A. 


had  no  lien  on  the  proceeds  of  B.*s 
share,  either  as  against  him,  or 
against  C.  and  B.,  or  against  E. 
IHolroyd  v.  Griffiths]       .     .     428 

LIMITATIONS. 

Testator  gave  property  to  trustees 
on  trust  for  his  son  for  his  life,  until 
he  should  become  bankrupt  or  in- 
solvent, or  should  compound  with 
his  creditors,  and  after  any  such 
events  over.  There  were  powers 
of  leasing  during  the  son's  life, 
and  general  powers  of  sale.  Held, 
that  the  limitations  over  were  not 
contingent  on  the  happening  of 
bankruptcy,  insolvency,  &c.,  but 
took  eHect  on  the  death  of  the 
son.     l^Etches  v.  Etches]      .     441 

LYING  IN  PRISON. 

A  trader  was  arrested  for  debt  on 
the  20th  of  March,  1 849,  and  taken 
to  a  sponging-house.  He  was  re- 
moved to  prison  on  the  21st  of 
April,  and  remained  there  till  the 
26th  of  May.  No  petition  of  ad- 
judication was  filed  till  the  20th 
May,  1850.  Held,  that  the  act  of 
bankruptcy  by  lying  in  prison  was 
complete  in  twenty-one  days  afler 
the  arrest,  and  the  petition  for  ad- 
judication not  being  within  twelve 
months  from  that  date,  there  was 
no  act  of  bankruptcy  within  twelve 
months  prior  to  the  date  of  the 
petition^  and  a  purchase  from  the 
bankrupt  on  the  25th  May,  1849, 
was  accordingly  supported.  \Wal' 
lace  V.  BlackweU]  ....     538 

MANOR,  LORD  OF. 

Bill  by  lord  of  a  manor  against  the 
tenant,  alleging  immemorial  pay- 
ments as  rent,  or  in  the  nature  of 
rent,  on  the  death  of  each  tenant 
by  his  successors,   in   respect  of 
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thirty-eight  different  estates.  The 
payments  were  in  h'eu  of  heriots 
and  reh'efs.  It  appeared  by  the 
evidence  that  the  heriots  were 
more  probably  heriot  custom,  than 
heriot  service,  and  that  the  relief 
was  by  custom,  and  not  by  com- 
mon right  or  by  reservation.  Some 
of  them  had  been  paid  by  the  ex- 
ecutors of  the  deceased  ;  it  was 
not  shown  that  the  tenant  was 
in  possession  of  all  the  lands  al- 
leged to  be  liable;  and  only  the 
aggregate  amount  of  rent  was 
known,  not  the  proportion  due  to 
each  estate.  Held,  that  under 
these  circumstances  the  lord  had 
no  equity  against  the  succes- 
sors of  the  deceased  tenant,  al- 
though it  appeared  that  in  conse- 
quence of  the  description  and 
identity  of  the  lands  being  lost, 
he  could  not  enforce  any  claim  at 
law.  Commissioners  of  Enclosure 
have  no  power  in  exchangingyie^- 
hold  lands  subject  to  heriots  and 
reliefs  to  make  the  allotted  lands 
so  subject.  [^Mayor,  S^c,  of  Ba- 
singstoke v.  Lord  Bolton]  .     •     50 

MARRIAGE  SETTLEMENT. 

1.  Proposals  of  marriage  with  an 
infant  ward  of  Court  were  made 
six  months  before  her  marriage, 
not  being  such  as  the  Court  would 
approve.  The  parties  waited  till 
her  majority,  and,  a  few  days  after 
it,  a  settlement  was  executed,  pur- 
suant to  new  proposals  made  a 
very  short  time  before  her  majo- 
rity. The  terms  of  the  settlement 
appeared  to  have  been  pursuant 
to  the  instructions,  and,  in  fact, 
the  work  of  the  ward's  mother, 
and  were  such  as  the  Court  would 
not  have  approved.  Held,  that 
the  jurisdiction  of  the  Court  over 
the  ward  had  not  ceased,  and  the 
settlement  was  rectified,  so  as  to 


be  what  the  Court,  looking  at  the 
position  of  the  parties,  would  have 
made.  [Money  v.  Alone^]  .  Z56 
2.  By  a  marriage  settlement,  the 
husband  covenanted  to  settle  all 
the  estates,  ^c,  of  or  to  which 
the  wife  should  at  any  time  be- 
come seised,  possessed  or  entitled. 
She  had  at  the  time  of  the  mar- 
riage a  vested  estate  in  a  tnoiety  of 
a  leasehold  house ;  and  a  vested  in- 
terest in  certain  monies,  the  amount 
of  which  was  not  ascertained  and 
distributed  till  some  years  after. 
Held,  that  the  settlement  contem- 
plated future  acquired  title ;  that 
these  were  present  titles  and  not 
included  in  the  covenant  to  settle. 
IWillon  V.  Co/ctfi]  .     .     .     .617 

MASTER. 

Lord  Curzon  had  been  a  provisional 
coiftnittee-man  in  this  company, 
which  was  one  of  the  inchoate 
railway  companies.  He  had,  as 
such  committee-man,  attended  one 
meeting  and  no  more  ;  and,  in  the 
state  of  the  decisions  then  exist- 
ing on  the  liability  of  provisional 
committee-men,  as  between  them 
and  other  shareholders,  it  was 
understood  to  be  the  law  that  no 
liability  as  a  contributory  existed 
unless  the  party  was  legally  liable 
to  some  creditor  of  the  associa- 
tion. And  it  had  been  accord- 
ingly determined  by  the  then  Mas- 
ter, in  1852,  that  Lord  Curzom 
was  only  liable  as  a  contributory 
in  respect  of  the  acts  of  the  com- 
mittee on  the  day  on  which  be 
attended  it,  and  he  was  put  on 
the  list  of  contributories  as  a  con- 
tributory limited  to  that  day.  But 
it  appeared  by  the  notes  of  the 
Master's  judgment  that  he  had 
expressly  reserved  liberty  to  the 
oflBcial  manager  to  open  the  ques- 
tion   further    if    be    should    see 
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grounds  for  claiming  to  extend 
Lord  Curzon's  liability.  From 
that  time  to  the  present  nothing 
had  been  done  in  respect  of  Lord 
Curzon's  liability.  In  the  mean- 
time other  persons  as  liable  as 
Lord  Curzon^  who  had  not  been 
put  upon  the  list  as  general  con- 
tributories,  were,  it  was  alleged, 
freed  at  law,  under  the  Statute  of 
Limitations,  from  any  legal  lia- 
bility they  might  have  had  to  cre- 
ditors. In  this  state  of  things  an 
application  had  been  made  to  the 
Master  on  the  authority  of  Spot- 
tiswoodes  Case  in  particular,  and, 
on  the  tender  of  further  evidence, 
for  leave  to  review  the  decision  of 
185S  upon  the  recent  decisions 
and  upon  such  further  evidence. 
It  appeared  that  the  evidence  had 
not  been  looked  at  by  the  Master, 
but  he  decided  upon  the  citation 
and  argument  of  the  case  and  the 
allegation  of  further  evidence,  that 
there  was  enough  to  justify  an 
order  to  review.  On  appeal  the 
Court  confirmed  this  decision. 
[Re  London f  Birmingham  8^  Bucks 
Railway  Company^       .     .     .  508 

MISJOINDER. 

Bill  by  two  of  the  intended  share- 
holders of  a  projected  company 
on  behalf  of  themselves  and  all 
other  depositors,  for  return  of  the 
deposits  paid  by  the  two  Plain- 
tiffs. The  bill  alleged  gross 
fraud  in  concocting  the  company 
and  obtaining  the  deposits.  A 
demurrer  for  want  of  equity,  and 
on  the  ground  that  no  two  depo- 
sitors could  sue  together  for  the 
mere  return  of  deposits,  was  over- 
ruled.    [Beeching  v.  Lloyd] .  227 

MONEY. 

Testator  made  his  will  in  the  follow- 
ing words : — "  I  give  to  roy  wife 


during  her  natural  life  the  interest 
o^  all  sums  of  money  I  may  die 
possessed  of,  subject  to  such 
agreements,  if  any,  which  I  may 
enter  into  in  my  lifetime ;  and 
after  her  d^ease  I  do  give  all 
such  interest  money  unto  my  dear 
Mary  Larner,  now  of,  &c.  during 
the  term  of  her  natural  life,  and 
after  her  decease  then  I  do  give 
the  principal  and  interest  unto  my 
said  daughter's  child  or  children, 
equally  between  them,  share  and 
share  alike  ;  and  I  direct  my  exe- 
cutors to  advance  and  allow  any 
reasonable  sum  or  sums  of  money 
from  time  to  time  for  the  promo- 
tion in  life  of  all  or  any  of  the 
children  of  my  said  daughter  by 
way  of  apprenticeship  or  other- 
wise. And  in  case  my  said  daugh- 
ter Mary  should  die  without  issue 
of  her  body,  unmarried  or  under 
age,  then  I  do  give  the  said  money 
and  interest  equally  between  my 
brothers  and  sisters,  and  in  case 
of  their  deaths  to  their  respective 
child  or  children  equally  between 
them.  There  was  no  residuary 
gift.  At  his  death  he  left  450/. 
cash,  furniture,  a  leasehold  farm, 
cattle,  &c.  and  farming  stock. 
Held,  that  the  language  relating  to 
monies  meant  money  strictly ;  and 
that  there  was  intestacy  as  to  the 
residuary  property.  [^Larner  v. 
Lamer'] 704 

MORTGAGEE. 

A  mortgagee,  with  power  of  sale, 
was  a  member  of  a  firm  of  auc- 
tioneers. The  firm  sold  for  him. 
Held,  they  were  not  entitled  to 
their  commission.  [^Matthison  v. 
Clarke] 3 

MORTMAIN. 

A  testator  devised  land  to  the  *'  then 
ministers  of  the  Roman  Catholic 
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chapel  at  Lawkland  and  his  suc- 
cessors, ministers  of  the  same 
chapel  for  ever,  as  an  addition  to 
the  stipend  at  such  chapel."  He 
devised  to  another,  "  Thomas  Wil- 
kinson, minister  of  the  Roman  Ca- 
tholic chapel  at  Kendal,  and  to  his 
successors,  for  ever,"  other  estates. 
He  devised  to  the  officiating  mi- 
nister of  the  said  Roman  Catholic 
chapel  at  Kendal,  "  for  and  during 
the  term  of  seven  years  next  after 
his  decease/*  the  rents  and  profits 
of  other  lands.  Held,  that  these 
devises  were  intended  for  the  be- 
nefit of  the  church,  and  not  of 
the  individual  donees  personally, 
and  were  void,  [Thomber  v. 
Wilson] 245 

MOTION. 

When  a  person  presenting  a  petition  in 
a  cause,  not  being  a  party  to  it,  is 
out  of  the  jurisdiction,  the  respond- 
ent may  make  a  substantive  mo- 
tion for  security  for  costs.  [^Atkins 
v.  Cooke'] 694 

MULTIFARIOUSNESS. 

A  bill  was  filed  by  persons  claiming 
to  be  insurers  in  a  Loan  and  De- 
posit Association,  and  one  of  whom 
was  the  personal  representative  of 
a  deceased  insurer,  at  whose  death 
a  sum  of  money  became  payable, 
against  the  directors  of  such  asso- 
ciation, and  who  were  also  the  di- 
rectors of  a  co-existent  association 
or  assurance  society^  the  funds  of 
both  being  amalgamated  for  the 
purpose  of  having  the  affairs  of 
these  associations  wound  up  and 
terminated.  On  motion  for  re- 
ceiver and  manager  in  the  interim  : 
Held,  refusing  the  application, 
that  a  Court  of  Equity  could  not 
take  upon  itself  the  burden  of  car- 
rying on  such  an  association  ;  and 
that,  as  the  Plaintiff  on  the  record 


had  inconsistent  and  conflicting 
interests  in  the  funds  of  the  two 
associations,  and  the  original  share- 
holders were  not  represented  at 
all,  that  the  frame  of  such  a  suit 
did  not  warrant  the  Court  in 
granting  a  receiver  until  decree. 
[^Evans  y.  Coventry]     ...     7-5 

NOTICE. 

A  mortgagee  of  a  ship,  with  notice 
of  a  prior  unregistered  equitable 
mortgage,  registers,  the  prior 
equitable  mortgagee  is  postponed 
to  him.  The  registry  is  conclu- 
sive as  to  the  ship  being  in  a  fit 
state  to  be  registered  under  the 
8  &  9  Vict.  c.  89,  although  there 
may  be  evidence  to  show  that  the 
ship  was  not  completed  at  the 
time  of  the  registry.  [Coombes  v. 
Mansfield] 193 


OFFICIAL  MANAGER, 

In  this  case,  which  came  on  upon  a 
petition  to  wind  up  the  Royal 
British  Bank,  a  company  formed 
and  acting  under  7^8  Vict.  c. 
Ill,  the  bank  had  stopped  pay- 
ment on  the  3rd  Sept.  1856.  On 
the  8th,  the  petition  to  wind  up 
was  presented,  and  an  order 
made.  On  the  27th  Mr.  Hard- 
ing was  appointed  interim  mana- 
ger ;  and,  on  same  27th,  an  order 
was  made  that  all  persons  posses- 
sing any  documents,  bills  or  cash, 
&c  belonging  to  the  company, 
should  deliver  them  up  to  him  by 
the  4th  October.  On  the  1 3th 
October,  Harding  was  regularly 
appointed  official  manager,  and  on 
the  2nd  proceedings  had  been 
registered  as  lis  pendens.  In  the 
meantime  proceedings  in  bank- 
ruptcy against  the  bank  had  been 
taken.  On  the  8th  September  a 
creditor  filed  an  afifidavit,  and 
served  a  writ  of  summons  upon 
the  secretary  of  the  bank  under 
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the  7th  section  of  7  &  8  Vict.  c. 
111.  On  the  20th,  the  company 
was  duly  dissolved  under  the  deeds 
of  settlement.  On  the  9th  Octo- 
ber the  company  was  adjudged 
bankrupt,  and  Mr.  Lee  was  ap- 
pointed official  assignee ;  during 
the  vacation,  a  limited  injunction 
against  proceeding  in  the  bank- 
ruptcy was  granted ;  and  notwith- 
standing the  official  assignee  inter- 
fered with  the  official  manager. 
Held,  that  the  bankruptcy  of  the 
company  related  back  to  the  8th 
September,  the  day  when  the  sum- 
mons was  served,  and  from  that 
day  the  assets  of  the  company 
vested  at  law  in  the  official  as- 
signee; that  though  the  official 
assignee  was  entitled  at  law  to  the 
property  of  the  company,  it  was  a 
contempt  in  him  to  disturb  the 
official  manager,  who  is  a  receiver 
of  the  Court,  that  the  proceedings 
to  settle  the  affairs  of  the  com- 
pany might  go  on  concurrently, 
the  Court  of  Bankruptcy  collect- 
ing and  distributing  the  assets  of 
the  company,  and  the  official  ma- 
nager settling  the  list  of  contribu- 
tories,  and  adjusting  the  rights  of 
the  shareholders  inter  se.  The  in- 
junction was  dissolved,  and  the 
official  manager  ordered  to  deli- 
ver up  books,  papers,  &c.  to  the 
official  assignee.  [^Aitchisnn  v.  Lee, 
Re  tlie  Royal  British  Bank^  .  637 

PARENT  AND  CHILD. 

Father  and  son  tenant  for  life  and  in 
remainder  of  considerable  family 
estates.  The  son  being  under  the 
pressure  of  great  pecuniary  diffi- 
culties while  under  age,  the  father 
and  son  entered  into  arrangements, 
completed  shortly  after  the  son's 
majority,  by  which,  Istly,  as  to 
part  of  the  estates,  portions  of  it 
were  sold  to  pay  certain  debts  of 
the  father,  and  to  release  the  son 


from  difficulties,  and  the  remainder 
resettled,  so  as  to  give  the  son 
only  a  life  estate,  giving  the  father 
no  interest  in  the  estates ;  2ndly, 
as  to  other  parts,  the  father  gave  to 
his  son  an  immediate  life  interest, 
and  the  son  in  consideration  of  that 
and  of  the  father  having  expended 
a  considerable  sum  in  improve- 
ments, gave  up,  as  to  a  consider- 
able portion,  the  inheritance  to  his 
father.  Afterwards,  during  five 
years  and  more,  the  son  dealt  with 
his  interest  acquired  under  the  ar- 
rangements, by  mortgaging  thera 
and  selling  them  on  his  marriage, 
and  was  on  each  of  these  subse- 
quent transactions  advised  by  a 
separate  solicitor,  and  the  deeds 
executed  distinctly  referred  to  the 
alleged  consideration  of  the  ex- 
penditure by  the  father  for  the 
conveyance  to  him  of  the  inheri- 
tance in  some  of  the  estates.  Held, 
that  the  first  arrangement  of  the 
sale  and  resettlement  was  in  the 
nature  of  a  family  arrangement, 
and  might  have  stood  irrespective 
of  the  transactions  subsequent  to 
the  son's  majority ;  that  the  second 
was  not  a  family  arrangement  and 
could  not  have  stood,  but  that  the 
Plaintiff's  subsequent  dealings  with 
his  interest  amounted  to  a  com- 
plete confirmation,  and  the  bill  was 
dismissed  with  costs.  [Dimsdale 
v.  Dimsdale'] 556 

PARTIES. 

A  bill  alleged,  in  paragraph  2,  that 
on  the  marriage .  of  the  Plaintiff 
with  the  daughter  of /J.  C.  Young, 
no  portion  was  given  by  Young  to 
his  daughter,  but  that  previously 
to,  and  as  an  inducement  to  the 
marriage,  Young  represented  to 
Plaintiff,  and  promised  and  con- 
tracted with  him,  that  he,  Young, 
would  at  his  death  leave  to  his 
daughter  an  equal  share  with  his 
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other  children,  and  the  marriage 
took  place  on  the  faith  of  that 
promise.  In  paragraph  7,  it  al- 
leged that  Plaintiff,  on  the  issuing 
of  a  certain  commission  of  lunacy 
of  Young  against  Plaintiff,  had 
filed  an  affidavit  containing  these 
words  : — **  I  say  I  believe  that  the 
said  R.  C,  Young  is  not  a  man  of 
considerable  property,  because  on 
my  marriage  with  his  daughter  he 
confessed  his  inability  to  give  or 
provide  her  any  marriage  portion," 
and  that  in  reply  Young  filed 
another,  stating  thus : — "  The  state- 
ment contained  in  the  affidavit  of 
the  said  Barkworth  (the  Plaintiff), 
that  his  reason  for  believing  me 
not  to  be  a  man  of  considerable 
property  is,  that  on  his  marriage 
with  my  daughter  I  confessed  to 
him  my  inability  to  provide  any 
marriage  portion,  is  not  correct ; 
according  to  the  best  of  my  recol- 
lection and  belief,  the  words  I 
made  use  of  on  that  occasion 
were : — *  There  will  be  no  money 
for  you  now, "  but  at  my  death  she 
(meaning  my  late  daughter  Mrs. 
Barkworth)  shall  share  with  the 
rest  of  my  children.*"  Young 
died  in  1855,  surviving  Mrs.  Bark' 
worth,  having  given  away  his  pro- 
perty by  will,  and  not  having  by 
his  will  or  otherwise  made  any 
provision  for  Mrs.  Barkworth  or 
her  children.  Held,  on  demurrer, 
that  the  representatives  of  the  de- 
ceased daughter  ought  to  have  been 
parties.  [^Bark^vorth  v.  Young^  745 

PARTITION. 

A  power  to  sell  and  exchange  merely 
does  not  80  clearly  authorize  a 
partition  that  the  Court  will  force 
on  a  purchaser  a  title  taken  under 
it.  but  where  a  power  was  to 
make  sale  and  dispose  of  or  con- 
vey in  exchange,  and  the  powers 
to  revoke  and  limit  new  uses  for 


carrying  these  powers  into  effect 
also  referred  to  disposition,  and 
the  declaration  as  to  the  applica- 
tion of  the  money  to  be  obtained 
referred  also  in  terms  to  partition  : 
It  was  held,  that  on  the  whole 
context  there  was  a  good  power  to 
partition,  and  the  title  taken  under 
it  was  a  good  title.  [^Bradshaw  v. 
Fane] 534 

PARTNER. 

1.  Two  partners,  on  the  termination 
of  their  partnership,  came  to  an  ar- 
rangement for  mutual  convenience, 
that  a  third  person  should  collect 
the  outstanding  assets  ;  it  was 
acted  upon  for  some  time,  and  then 
one  of  the  partners  died.  Held, 
that  the  surviving  partner  could 
not  repudiate  the  agreement  and 
alone  collect  the  debts,  but  that 
the  executors  of  the  deceased  part- 
ner had  a  right  to  have  a  receiver 
appointed.     [Davis  v.  Amer"]      64 

2.  A.  and  B.,  partners,  gave  a  promis- 
sory note  in  the  name  of  the  firm. 
A.  died  leaving  B.  his  sole  execu- 
tor, and  no  proceedings  were  taken 
against  his  estate  for  more  than 
six  years ;  but  B.,  who  continued 
in  business,  made  payments  of  in- 
terest, and  then  became  bankrupt. 
Held,  that  the  payments  were  made 
in  his  character  of  surviving  part- 
ner of  A.,  and  that,  having  regard 
to  the  19  &  20  Vict.  c.  97,  s.  U, 
the  debt  was  barred  as  against  the 
estate  of  A.  [Thompson  v.  fFaith- 
man] 628 

PARTNERSHIP. 

1.  Two  partners,  on  the  termination 
of  their  partnership,  came  to  an 
arrangement  for  mutual  conveni- 
ence, that  a  third  person  should 
collect  the  outstanding  assets;  it 
was  acted  upon  for  some  time,  and 
then  one  of  the  partners  died. 
Held,  that  the  surviving  partner 
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could  not  repudiate  the  agreement 
and  alone  collect  the  dehts,  but 
that  the  executors  of  the  deceased 
partner  had  a  right  to  have  a  re- 
ceiver appointed.  \^Davis  v.  Amer'} 

64. 
2.  A.  and  B.  purchased  land  on  a 
joint  speculation  with  their  joint 
monies,  for  the  purpose  of  laying 
it  out  in  building  plots  and  re-sel- 
ling it,  at  the  joint  profit  or  loss  of 
A.  and  B.  Held,  that  it  was  con- 
verted out  and  out,  and  the  share 
of  one  of  the  partners  deceased, 
in  part  of  the  unincumbered  real 
estate,  passed  to  his  personal  re- 
presentatives.    [^Darhy  v.  Darby'] 

495 

PAYMENT  TAKING  DEBT 
OUT  OF  STATUTE  OF  LI- 
MITATIONS. 

A.  and  B.,  partners,  gave  a  promis- 
sory note  in  the  name  of  the  firm. 
A.  died,  leaving  B.  his  sole  execu- 
tor, and  no  proceedings  were  taken 
against  his  estate  for  more  than  six 
years  ;  but  B.,  who  continued  the 
business,  made  payments  of  in- 
terest, and  then  became  bankrupt. 
Held,  that  the  payments  were  made 
in  his  character  of  surviving  part- 
ner, and  not  as  executor  of  A., 
and  that,  having  regard  to  the  19 
&  20  Vict.  c.  97,  8.  14,  the  debt 
was  barred  as  against  the  estate  of 
A.     [Thompton  v.  IV'aithman']  628 

PER  STIRPES. 

Gift  of  a  legacy  upon  trust  to  pay 
the  income  to  wife  for  life,  and 
after  her  death  to  pay  the  interest 
to  the  testator's  three  sons,  **  for 
their  natural  lives  in  equal  shares/' 
and  after  their  decease  he  gave 
one-third  of  the  fund  to  the  chil- 
dren of  each  of  them  in  equal 
shares  and  proportions,  to  be  paid 
when  and  as  they  should  respec- 
tively attain  the  age  of  twenty-one 
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years,  and  directed  that  the  in- 
terest be  paid  to  the  children  until 
they  should  attain  twenty-one ;  and 
he  gave  the  residue  to  the  same 
three  sons.  Held,  that  the  life 
interest  was,  notwithstanding  the 
words  **  equal  shares,**  a  joint  te- 
nancy ;  and  one  of  the  three  sons 
having  survived,  took  the  whole 
income  ;  and  that,  on  the  death  of 
the  survivor,  the  capital  was  divi- 
sible among  the  children  of  the 
sons  in  three  shares,  per  stirpes^ 
and  not  per  capita.  \_Begley  v. 
Cook^ 662 

PLEA. 

To  a  bill  filed  by  a  residuary  legatee 
against  an  alleged  debtor  to  the 
estate  for  an  account,  alleging,  as 
ground  of  action,  that  the  execu- 
tors had  refused  to  call  the  debtor 
to  account,  and  that  he  was  the 
solicitor  of  the  executors,  but  not 
expressly  charging  collusion,  a 
plea  was  put  in  charging  the  re- 
fusal of  the  executors ;  setting  out 
a  letter  from  them  showing  that 
they  had  not  refused,  and  averring 
no  collusion.  Held,  that  the  aver- 
ments did  not  overrule  the  plea, 
nor  raise  any  new  issue,  and  the 
plea  was  good.  [Saunders  y.  Druce"] 

140 

PLEADING. 

1 .  Bill  by  two  of  the  intended  share- 
holders of  a  projected  company, 
on  behalf  of  themselves  and  all 
other  depositors,  for  return  of  de- 
posits paid  by  the  two  Plaintiffs. 
The  bill  alleged  gross  fraud  in 
concocting  the  company  and  ob- 
taining the  deposits.  A  demurrer 
for  want  of  equity,  and  on  the 
ground  that  no  two  depositors 
could  sue  together,  was  overruled. 
[Beeching  v.  Ltoifd]    •     .     .     227 

2.  A  Plaintiff  cannot  make  Defend- 
ant a  corporation    in   whom    he 
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shows  no  liability,  and  against 
whom  he  prays  no  relief,  merely 
for  the  purpose  of  discovery,  and 
a  corporation  so  made  a  party 
may  demur.  [^Sounder sv,  Saunders] 

387 
d.  Bill  by  a  purchaser  claiming  a 
lien  for  the  deposit,  repudiating 
the  contract  and  praying  delivery 
up  of  the  contract.  Held,  not 
demurrable.  Examination  of  the 
question,  whether  a  purchaser  has 
such  a  lien.     \JVythe8  v.  Lee]  396 

4.  A  bill  for  production  of  title-deeds 
and  an  alleged  will,  and  for  the 
establishment  and  carrying  into 
eifect  of  the  trusts  of  the  will,  al- 
leged that  the  testator  had  devised 
his  estate  to  A.  B.  and  his  chil- 
dren, or  some  of  them,  upon  trust 
for  A.  B.  and  his  children,  or  some 
of  them.  The  Plaintiffs  claimed 
under  the  intestacy  of  A.  B.  or  his 
children,  but  not  alleging  that  he 
had  never  had  any  other  children. 
Held,  that  there  was  no  sufficient 
allegation  of  title,  and  a  general 
demurrer  for  want  of  equity  al- 
lowed. \_Bolhomley  and  Others  v. 
Squire  and  Others]      .     .     .     517 

5.  A  demurrer  and  answer  is  not  ir- 
regular, because  entitled  merely 
••  tlie  demurrer  and  answer"  of  the 
Defendant  to  the  bill,  &c.  But  if 
the  demurrer  is  in  fact  to  the  re- 
lief and  to  part  of  the  discovery, 
and  the  answer  is  to  the  rest  of 
the  discovery,  and  the  demurrer 
in  the  body  of  it  refers  to  *'  the 
said  bill,"  without  distinguishing 
to  what  part  it  is,  that  is  irregular. 
A  demurrer  and  answer  under  an 
order  for  time  is  not  irregular,  if 
it  answers  any  materia]  matters. 
[Osborne  v.  Jull'ton]    .     •     .     55^ 

6.  In  January,  1 854,  G.  grants  a  lease 
to  F.  with  covenants;  in  March, 
F.  mortgages  by  underlease,  re- 
serving ten  days  to  N.,  and  declares 
himself  trustee  of  the  ten  days  for 


N.,  covenanting  to  perform  the 
covenants.  F.  does  not  perforDQ 
the  covenants,  and  in  July  N.  taket 
possession,  and  takes  on  biroseli 
tlie  performance  of  the  covenants, 
In  April  G.  married,  and  setded 
his  interest  in  the  land  subject  tc 
the  lease.  In  March,  1 854,  F.  hat 
at  the  instigation  of  G.  assigned  al 
his  interest  to  a  trustee  for  G.,  ant 
in  the  same  month  informed  N 
that  he,  G.,  had  got  all  F.'s  in 
tercst.  In  February,  1855,  G.  sen 
notice  to  F.  and  N.  to  perform  tin 
covenants.  In  October,  1855,  0 
brought  ejectment  in  tlie  names  o 
his  trustees  against  F.,  but  notio 
of  the  ejectment  was  served  on  N 
and  N.  let  judgment  go  by  default 
The  bill  was  now  filed  by  N 
against  F.  for  foreclosure  of  th( 
mortgage,  and  for  assignment  o 
the  residue  of  ten  days ;  and  at  tb 
bar  the  Plaintiff  asked  for  pay 
ment  of  the  mortgage  debt  by  wa' 
of  equitable  damages.  The  bil 
was  assumed  by  arrangenoeDt  I 
allege  the  assignment  by  F.  in  trus 
for  G. ;  but  it  did  not  allege  th 
ejectment,  though  that  fact  ap 
peared  in  evidence.  Held,  6rsi 
that  if  the  bill  had  alleged  th 
ejectment,  and  judgment,  th 
Plaintiff*  could  have  no  relief  i 
equity  against  F.  (the  case  dh 
tinguished  from  Ch»e  v.  H'tlba 
force,  1  Bcav.  112,  and  fVilsom  i 
Leonard,  3  Beav.  373.)  Seconc 
that  the  bill  not  alleging  the  da 
mage,  the  relief  prayed  in  respec 
of  that  damage  could  not  on  tha 
ground  be  given,  although  the  da 
mage  appeared  by  the  evidence 
A  bill  must  allege  the  substance  o 
the  ground  of  relief.  \^Nokes  v 
Fish] 73. 

POWER. 

1.  By  deed  power  was  given  to  thi 
trustees  or  truslee/or  the  time  being 
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at  their  or  his  entire  discretion,  to 
pay  certain  rents  for  the  benefit  of 
one,  two  or  more  of  the  children 
of  A.  B.,  the  tenant  for  life,  and 
there  was  a  power  to  the  surviving 
or  continuing  trustee  to  appoint 
new  trustees.  The  trustees  all 
died  without  appointing  new  trus- 
tees, and  new  trustees  were  ap- 
pointed hy  the  Court.  Held,  that 
they  had  the  discretionary  power 
given  to  the  original  trustees. 
IBartley  v.  Bartley]  .  .  .  384 
2.  A  power  to  sell  and  exchange 
merely  does  not  so  clearly  authorize 
a  partition  that  the  Court  will  force 
on  a  purchaser  a  title  taken  under 
it.  But  where  a  power  was  given 
to  make  sale,  and  dispose  of  or  con- 
vey  in  exchange,  and  the  powers 
to  revoke  and  limit  new  uses  for 
carrying  these  powers  into  effect 
also  referred  to  disposition,  and 
the  declaration  as  to  the  applica- 
tion of  the  money  to  be  obtained 
referred  also  in  terms  to  partition: 
It  was  held^  that  on  the  whole 
context  there  was  a  good  power 
to  partition,  and  the  title  taken 
under  it  was  a  good  title.  [Brad- 
ihatu  V.  Fane] 53i 

PRACTICE. 

1.  Bill  filed  for  specific  sums  in  lieu 
of  tithes ;  the  amounts  were  inac- 
curately stated  on  the  information 
of  the  collector.  Certain  books 
showing  the  true  amounts  were  in 
the  vestry-roum,  and  accessible  to 
the  rector;  but  he  did  not  actually 
inspect  them,  and  did  not  discover 
their  contents  till  after  replication 
filed.  Leave  was  given  to  with- 
draw replication,  and  to  amend  on 
paying  the  costs  of  suit  up  to  that 
time,  and  costs  of  the  application. 
[Champneys  v.  Ruchan]       ,     .     5 

2.  In  a  suit  instituted  on  behalf  of 
an  infant,  the  Defendant  left  deeds, 
&c.  in  Court,  under  the  common 


order  for  production.  The  infant 
on  attaining  majority  repudiated 
the  suit,  and  was  willing  that  the 
Defendant  should  have  the  deeds 
out,  but  had  not  changed  his  soli- 
citor. Held,  that  the  deeds  being 
left  for  discovery  only,  and  not  for 
security,  the  next  friend  had  no 
lien  on  the  deeds  for  his  costs,  and 
could  not  resist  their  being  deli- 
vered back  to  the  party  who  had 
produced  them.     [Dunn  v.  Dunn] 

17 

3.  When  a  Defendant  has  not  ap- 
peared and  cannot  be  found,  and 
no  answer  is  required,  the  Plain- 
tiff, after  filing  replication,  should 
insert  advertisements  in  the  Lon^ 
don  Gazette^  and  in  two  news- 
papers, of  the  fact  of  replication 
having  been  filed,  and  will  then 
have  the  usual  time  from  the  date 
of  the  advertisements  for  going 
into  evidence;  after  which  he  may 
obtain  an  order  for  substituted 
service  to  hear  judgment.  [Jenkin 
V.  yayghan] 20 

4.  Where  Plaintiffs  were  brokers, 
having  transacted  business  as  such 
for  the  Defendants,  and  the  clerk 
of  the  Plaintiffs  had  made  entries 
in  his  book  of  matters  transacted 
by  the  Plaintiffs,  communicated  to 
him  immediately  after  their  trans- 
action, the  clerk  being  dead,  and 
there  being  proof  external  and  in- 
ternal that  the  books  were  regu- 
larly kept,  they  were  admitted 
under  the  15  &  16  Vict.  c.  86,  a. 
54,  as  pri///J/acfe  evidence.  [Ewart 
V.  mifiams] 21 

5.  An  order  o(  course  had  been  ob- 
tained at  the  Rolls,  to  change  the 
solicitor  of  two  of  the  Defendants. 
The  solicitor  was  a  mortgagee  of 
certain  sums  of  money  to  which 
these  Defendants  were  entitled  in 
the  cause ;  and  by  the  mortgage 
deed  there  were  special  powers 
given  to  him  to  conduct  the  suit 

3k2 


780 


INDEX. 


on  their  behalf.  On  motion,  the 
order  of  the  Rolls  discharged,  with 
costs.     [Jenkins  v.  Bryant]   .     70 

6.  In  a  suit  for  determining  the  right 
as  between  the  Plaintiff  and  De- 
fendant to  certain  estates,  a  decree 
was  made  declaring  the  right  of 
the  Plaintiff  and  one  of  the  De- 
fendants to  two'thirds;  owing  to 
a  previous  partition  suit,  the  de- 
cree contained  no  specific  direction 
that  the  Defendant  against  whom 
the  decree  was  should  deliver  up 
possession.  The  bill  did  not  pray 
nor  make  a  case  for  a  receiver,  nor 
did  the  decree  appoint  a  receiver. 
After  the  decree,  from  which  an 
appeal  was  pending,  the  Defendant 
did  not  deliver  possession :  there 
were  charges  and  outgoings  to  be 
provided  for^  and,  owing  to  dis- 
putes between  the  parties,  the  te< 
nants  refused  to  pay  their  rents 
either  to  the  Plaintiff  or  to  the 
Defendants.  A  receiver  was  ap- 
pointed of  the  lands  let  to  tenants, 
but  not  of  the  mansion  house  and 
land  in  the  personal  occupation 
of  the  Defendant,  the  Court  ex- 
pressly refusing  to  make  the  ap- 
pointment of  a  receiver  ancillary 
to  the  exclusion  of  the  Defendant 
from  possession,  and  granting  it 
only  to  provide  for  the  due  receipt 
of  the  rents,  and  providing  for  the 
preservation  of  the  property,  and 
the  payment  of  liabilities  and  out- 
goings.    [fVrigfU  V,  Fernon]     112 

7.  An  action  was  brought  by  the 
representatives  of  a  lunatic  against 
an  auctioneer  employed  by  the 
agent  of  the  committee,  for  monies 
come  to  his  hands,  part  of  the 
lunatic's  estate ;  the  auctioneer 
pleaded  at  law  that  he  paid  some 
of  these  monies,  by  the  order  of 
the  committee's  agent,  for  the  use 
of  the  lunatic.  The  fact  of  such 
payment,  in  manner  pleaded,  was 
disputed.    Held^  that  the  principal 


question  was  the  question  of  fact, 
whether  the  pleas  could  be  proved 
or  not ;  that,  without  deciding 
whether  the  pleas,  if  proved,  af- 
forded either  a  legal  or  an  equitable 
defence,  this  Court  would  not  (hav- 
ing regard  to  the  Common  Law 
Procedure  Act)  restrain  the  action. 
[Farebrother  v.  fVelchman]  .     122 

8.  Bill  to  restrain  the  prosecution  of 
an  action  at  law  for  rent  and  dila- 
pidations; the  Defendant  at  law 
applied  for  and  was  refused  leave 
to  plead,  with  other  pleas,  by  way 
of  equitable  defence,  an  agreement 
to  surrender  his  lease  on  certain 
terms.  There  was  conflict  of  evi- 
dence whether  the  agreement  was 
complete.  An  injunction  granted, 
on  the  plaintiff*  giving  judgmental 
law,  bringing  in  the  money,  and 
undertaking  to  bring  in  further 
amounts  of  rent.  Observations  on 
the  new  practice  on  special  injunc- 
tions to  restrain  proceedings  at  law. 
[Magnay  v.  Mines  Royal  Company] 

130 

9.  When  an  order  is  made  by  a  Judge 
in  Chambers  on  hearing  the  appli- 
cation, it  seems  that  the  appeal 
should  be  direct  from  that  order; 
and  it  is  neither  necessary  nor 
regular  that  it  should  be  reheard, 
even  proformd,  by  the  Judge  who 
made  it.    [Saunders  v.  Druce]    139 

10.  A  Plaintiff  having  examined  a 
witness,  if  a  Defendant  afterwards 
calls  him  as  his  witness  in  chief, 
the  Plaintiff  may  cross-examine 
him  at  large.  A  Defen^iant  may 
cross-examine  another  Defendant's 
witness.  All  evidence  taken,  whe- 
ther on  examination  in  chief  or  on 
cross-examination,  is  open  to  all 
parties.     [Lord  v.  Co/rtn]    ,     222 

11.  In  a  suit  commenced  by  sum- 
mons, the  Court  may  decide  ques- 
tions between  parties  entitled  to 
the  residuary  estate,  if  those  ques- 
tions are  founded  upon  the  decree; 
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but  it  cannot  go  out  of  the  decree, 
and  if  that  did  not  extend  beyond 
estate  not  specifically  bequeathed, 
the  Court  cannot  determine  nor 
direct  inquiries  as  to  a  question  of 
conversion  of  leaseholds,  involving 
the  assumption  of  their  being  spe- 
cifically bequeathed.  In  such  a 
case,  under  a  decree  made  on  a 
summons,  as  well  as  on  bill,  if  the 
decree  is  insufficient,  it  must  be 
reheard.  {_fVest  v.  Jjaing']  .  331 
12.  When  a  person  presenting  a  peti- 
tion in  a  cause,  not  being  a  party 
to  it,  is  out  of  the  jurisdiction,  the 
Respondent  may  make  a  substan- 
tive motion  for  security  for  costs. 
[_ Atkins  V.  Cooke]  .     .     .     .     694 

PRESCRIPTIVE  RIGHTS. 

Bill  by  lord  of  manor  against  the 
tenant,  alleging  immemorial  pay- 
ments as  rent,  or  in  the  nature  of 
rent,  on  the  death  of  each  tenant 
by  his  successors,  in  respect  of 
thirty-eight  different  estates.  The 
payments  were  in  lieu  of  heriots 
and  reliefs.  It  appeared  by  the 
evidence  that  the  heriots  were 
more  probably  heriot  custom,  than 
heriot  service,  and  that  the  relief 
was  by  custom,  and  not  by  com- 
mon right  or  by  reservation.  Some 
of  them  had  been  paid  by  the  ex- 
ecutors of  the  deceased ;  it  was 
not  shown  that  the  tenant  was  in 
possession  of  all  the  lands  alleged 
to  be  liable,  and  only  the  aggre- 
gate amount  of  rent  was  known, 
not  the  proportion  due  to  each 
estate.  Held,  that  under  the  cir- 
cumstances the  lord  had  no  equity 
against  the  successors  of  the  de- 
ceased tenant,  although  it  appeared 
that  in  consequence  of  the  descrip- 
tion and  identity  of  the  lands  being 
lost,  he  could  not  enforce  any 
claim  at  law.  Commissioners  of 
enclosure  have  no  power  in  ex- 
changing freehold  lands  subject  to 


heriots  and  reliefs,  to  make  the 
allotted  lands  so  subject.  [^Mayor^ 
^c.  of  Basingstoke  v.  Lord  Bolton"] 

50 

PRIMA  FACIE  EVIDENCE. 

Where  Plaintiffs  were  brokers,  hav- 
ing transacted  business  as  such  for 
the  Defeiid-mts,  and  the  clerk  of 
the  Plaintiffs  had  made  entries  in 
his  book  of  matters  transacted  by 
the  Plaintiffs,  communicated  to 
him  immediately  after  their  trans- 
action, the  clerk  being  dead,  and 
there  being  no  proof  external  and 
internal  that  the  books  were  regu- 
larly kept,  they  were  admitted 
under  the  1 5  &  1 6  Vict.  c.  86,  s.  54, 
as  prima  facie  evidence.  [Ewart 
y.  miliums] 21 

PROCEEDINGS  AT  LAW. 

1.  A.,  a  shareholder  in  a  company, 
having  held  500  shares,  and,  as  he 
alleged,  forfeited  490,  brought  an 
action  against  the  company  for 
service  for  a  given  sum.  l*he 
company  pleaded,  but  did  not 
plead  any  set-off,  and  afterwards 
withdrew  the  pleas.  A.  entered 
up  judgment  and  took  out  execu- 
tion against  B.,  one  of  the  direc- 
tors, who  obtained  time  on  giving 
a  promissory  note.  He  alleged 
that  at  the  time  he  gave  it  he  did 
not  know  that  A.  was  a  sharehol- 
der, or  had  forfeited  shares,  and 
he  alleged  that  A.  was  indebted 
on  his  500  shares  in  more  than  the 
sum  claimed  ;  but  he  had  signed 
a  return  under  the  Registration 
Act,  stating,  among  other  things, 
that  A.  had  held  500  shares,  but 
had  forfeited  490.  Held,  that  he 
had  no  equity  to  restrain  an  action 
brought  by  A.  on  the  promissory 
note.     [Hammond  v.  fVard]     103 

2.  An  action  was  brought  by  the  re- 
presentatives of  a  lunatic  against 
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an  auctioneer  employed  by  the 
agent  of  the  committee,  for  monies 
come  to  his  hands,  part  of  the  lu- 
natic's estate ;  the  auctioneer 
pleaded  at  law  that  he  paid  some 
of  these  monies,  by  the  order  of 
the  committee*s  a^ent,  for  the  use 
of  the  lunatic.  The  fact  of  such 
payment,  in  manner  pleaded,  was 
disputed.     Held,  that  the  princi- 

J>al  question  was  the  question  of 
act,  whether  the  pleas  could  be 
proved  or  not :  that,  without  de- 
ciding wheiher  the  pleas,  if  proved, 
afforded  either  a  legal  or  an  equi- 
table defence,  this  Court  would 
not  (having  regard  to  the  Common 
Law  Procedure  Act)  restrain  the 
action.    [Fartbrother  v.  Welchmaii] 

122 

PRODUCTION. 

In  a  suit  instituted  on  behalf  of  an 
infant,  the  Defendant  lefl  deeds, 
&c.  in  Court,  under  the  common 
order  for  production.  The  infant 
on  attaining  majority  repudiated 
the  suit,  and  was  willing  that  the 
Defendant  should  have  the  deeds 
out,  but  had  not  changed  his  soli- 
citor. Held,  that  the  deeds  being 
left  for  discovery  only,  and  not  for 
security,  the  next  friend  had  no 
lien  on  the  deeds  for  his  costs,  and 
could  not  resist  their  being  deli- 
vered back  to  the  party  wlio  had 
produced  them.     [Dunn  v.  Dunn\ 

17 

PROVISO. 

See  Lease. 

REAL  ESTATE. 

See  Partnership,  2. 

RECEIVER. 

A  bill  was  filed  by  persons  claiming 
to  be  insurers  in  a  Loan  and  De- 
posit Association,  and  one  of  whom 
was  the  personal  representative  of 


a  deceased  insurer,  at  whose  death 
a  sum  of  money  became  payable, 
against  the  directors  of  such  asso- 
ciation, and  who  were  also  the  di- 
rectors of  a  co-existent  associa- 
tion or  assurance  society,  the  funds 
of  both  being  amalgamated  for 
the  purpose  of  having  the  affairs 
of  these  associations  wound  up 
and  terminated.  On  nration  for 
receiver  and  manager  in  the  in- 
terim :  Held,  refusing  the  appli- 
cation, that  a  Court  of  Equity 
could  not  take  upon  itself  the  bur- 
den of  carrying  on  such  an  asso- 
ciation ;  and  that,  as  the  Plaintiff* 
on  the  record  had  inconsistent  and 
conflicting  interests  in  the  funds  of 
the  two  associations,  and  the  ori- 
ginal shareholders  were  not  repre- 
sented at  all,  that  the  frame  of 
such  a  suit  did  not  warrant  the 
Court  in  granting  a  receiver  until 
decree.     \^Evans  v.  Coventry^     75 

RECEIVER  AFTER  DECREE. 

In  a  suit  for  determining  the  right 
as  between  the  Plaintiff*  and  De- 
fendant to  certain  estates,  a  decree 
was  made  declaring  the  right  of 
the  Plaintiff*  and  one  of  the  De- 
fendants to  two-thirds;  owing  to 
a  previous  partition  suit,  the  de- 
cree contained  no  specific  direc- 
tion that  the  Defendant  against 
whom  the  decree  was  should  de- 
liver up  possession.  The  bill  did 
not  pray  nor  make  a  case  for  a  re- 
ceiver, nor  did  the  decree  appoint 
a  receiver.  After  the  decree,  from 
which  an  appeal  was  pending,  the 
Defendant  did  not  deliver  posses- 
sion :  there  were  charges  and  out- 
goings to  be  provided  for,  and, 
owing  to  disputes  between  the 
parties,  the  tenants  refused  to  pay 
their  rents  either  to  the  Plaintiff* 
or  to  the  Defendants.  A  receiver 
was  appointed  of  the  lands  let  to 
tenants,  but  not  of  the  mansion 
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house  and  land  in  the  personal 
occupation  of  the  Defendant,  the 
Court  expressly  refusing  to  make 
the  appointment  of  a  receiver  an- 
cillary to  the  exclusion  of  the 
Defendant  from  possession,  and 
granting  it  only  to  provide  for  the 
due  receipt  of  the  rents,  and  pro- 
viding for  the  preservation  of  the 
property,  and  the  payment  of  lia- 
bilities and  outgoings.  [^IVrrghi  v. 
Vernon] 112 

RECTIFYING  DEED. 

Proposals  of  marriage  with  an  infant 
ward  of  Court  were  made  six 
months  before  her  marriage,  not 
being  such  as  the  Court  would 
approve.  The  parties  waited  till 
her  majority,  and,  a  few  days  after 
it,  a  settlement  was  executed,  pur- 
suant to  new  proposals  made  a 
very  short  time  before  her  majority. 
The  terms  of  the  settlement  ap- 
peared to  have  been  pursuant  to 
the  instructions,  and,  in  fact,  the 
work  of  the  ward's  mother,  and 
were  such  as  the  Court  would  not 
have  approved.  Held,  that  the 
jurisdiction  of  the  Court  over  the 
ward  had  not  ceased,  and  the  set- 
tlement was  rectified,  so  as  to  be 
what  the  Court,  looking  at  the  po- 
sition of  the  parties,  would  have 
made.     [J^loney  v.  Money]  .    256 

REGISTRY  ACTS,  SHIPS. 

A  mortgagee  of  a  ship,  with  notice 
of  a  prior  unregistered  equitable 
mortgage,  registers;  the  prior  equi- 
table mortgagee  is  postponed  to 
him.  The  registry  is  conclusive 
as  to  the  ship  being  in  a  fit  state 
to  be  registered  under  the  8  &  9 
Vict.  c.  89,  although  there  may  be 
evidence  to  show  that  the  ship  was 
not  completed  at  the  time  of  the 
registry.      [^Coombes  v.  Mansfield] 

193 


REHEARING. 

When  an  order  is  made  by  a  judge  in 
chambers  on  hearing  the  applica- 
tion, it  seems  that  the  appeal  should 
be  direct  from  that  order  ;  and  it 
is  neither  necessary  nor  regular 
that  it  should  be  reheard,  even 
proformd,  by  the  judge  who  made 
it.    [Saunders  v.  Vruce]    .     .139 

RETAINER. 

A  solicitor  obtained  a  retainer  to  pro- 
ceed against  executors,  who  had, 
after  a  long  lapse  of  time,  neglected 
to  prove  the  will,  and  had  rendered 
no  account,  to  compel  probate  of 
the  will,  and  to  take  such  other 
proceedings  for  obtaining  an  ac- 
count as  might  be  necessary.  He 
instituted  a  suit  to  compel  probate, 
and  obtained  in  it  an  account  which 
was  insufficient.  He  took  then  no 
other  steps  for  three  years,  and 
tlien,  without  further  consulting 
the  client,  filed  a  bill  for  an  ac- 
count ;  he  had  no  other  authority 
than  that  retainer,  and  the  client 
denied  any  parol  authority  to  file 
a  bill.  Held,  that  the  retainer  did 
not  justify  the  solicitor,  and  the 
bill  was  dismissed  with  costs,  to 
be  paid  by  the  solicitor,  as  in  j41' 
Im  y.  Bone,  4  Beav.  493.  [At- 
kinson v.  Abbott]   ....     251 

REVIEW.     See  Master.     Juris- 
diction, 3, 

REVOCATION. 

Testator  by  his  will  gave  real  estate, 
with  various  limitations,  and  also 
stock,  to  his  wife  for  life  or  widow- 
hood, and  after  her  death  for  the 
person  who  should  be  entitled  to 
his  residuary  real  estate,  either  as 
tenant  for  life  or  in  tail  male.  By 
his  first  codicil  he  gave  his  resi- 
duary estate  to  his  widow.  By  a 
fourth  codicil  he  revoked  the  dis- 
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position  made  of  liis  real  and  per- 
sonal estate,  and  instead  he  gave 
his  real  and  personal  estate  to  his 
daughter;  remainder  as  to  the  same 
to  his  grandson  and  his  heirs  in 
strict  entail,  as  in  his  will  directed, 
but  he  was  not  to  take  possession 
till  he  should  attain  thirty-one; 
and,  on  failure  of  issue  of  his 
grandson,  he  ordered  that  his  es- 
tate and  effects  should  go  and 
descend  as  by  his  will  directed. 
Held,  that  the  gift  of  the  residuary 
property  by  the  first  codicil  was 
not  revoked  by  the  fourth  codicil ; 
that  the  funded  property  did  not 
fall  into  the  residue,  but  was  given 
for  life  to  the  daughter  ;  remainder 
in  strict  settlement  to  the  grand- 
son for  life ;  remainder  to  his 
eldest  son.    [^Patch  v.  Graves]   347 

SECURITY  FOR  COSTS. 

When  a  person  presenting  a  petition 
in  a  cause,  not  being  a  party  to  it, 
IS  out  of  the  jurisdiction,  the  re- 
spondent may  make  a  substantive 
motion  for  security  for  costs.  [-^Z- 
kins  V,  Cooke] 094 

SET  OFF. 

A  Defendant  to  a  bill  for  specific 
performance  of  a  clear  contract  for 
a  specific  sum  cannot  resist  it  by 
way  of  set  off,  on  the  ground  that, 
on  an  account  between  them  in 
respect  of  antecedent  transac- 
tions affecting  the  subject  matter 
there  would  be  a  balance  due  to 
the  Defendant.  When  Plaintif! 
and  Defendant  claim  leasehold 
under  the  same  instruments,  and 
Defendant  purchases  the  Plain- 
tifTs  share,  he  cannot  object  that 
the  lessor's  title  is  not  shown.  A 
Defendant  admitting  by  his  answer 
that  at  tiie  date  of  the  contract 
the  Plaintiff  was  entitled,  cannot 
at  the  hearing  object  that  no  ab- 


stract was  delivered  and  no  title 
shown.     IPhipps  v.  Child]    .  709 

SOLICITOR. 

A  solicitor  obtained  a  retainer  to  pro- 
ceed against  executors,  who  had, 
after  a  long  lapse  of  time,  neglected 
to  prove  the  will  and  had  rendered 
no  account,  to  compel  probate  of 
the  will,  and  to  take  such  other 
proceedings  for  obtaining  an  ac- 
count as  might  be  necessary.  He 
instituted  a  suit  to  compel  probate, 
and  obtained  in  it  an  account  which 
was  insufficient.  He  took  then  no 
other  steps  for  three  years,  and 
then,  without  further  consulting 
the  client,  filed  a  bill  for  an  ac- 
count ;  he  had  no  other  authority 
than  that  retainer,  and  the  client 
denied  any  parol  authority  to  file 
a  bill.  Held,  that  the  retainer  did 
not  justify  the  solicitor,  and  the 
bill  was  dismissed  with  costs,  to 
be  paid  by  the  solicitor,  as  in  Ai- 
len  v.  Bonet  4  Beav.  493.  [^Alkin- 
son  V.  Abbott] 251 

SOLICITOR  AND  CLIENT. 

A.,  who  was  proved  to  have  enter- 
tained feelings  of  peculiar  personal 
regard  for  B.,  his  solicitor,  con- 
veyed to  him  certain  real  estate, 
by  a  deed,  on  the  face  of  it  a  pur- 
chase deed  :  the  consideration  was 
100/.,  the  real  value  upwards  of 
1,200/.  B.  produced  evidence 
to  show  that  no  money  passed ; 
that  the  transaction  was  never  in- 
tended to  be  a  purchase,  but  a  gift 
for  his  services,  and  from  affection. 
B.  had  himself  prepared  the  deed, 
and  A.  had  no  other  advice.  Field, 
that  the  rule  is  absolute  that  a  so- 
licitor cannot  sustain  a  gift  from 
his  client,  made  pending  the  rela- 
tion of  solicitor  and  client;  and 
the  deed  was  set  aside.  [^Tomson 
V.  Judge] 306 
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SPECIALTY. 

A  creditors'  deed  recited  the  exist- 
ence of  a  debt,  a  simple  contract 
debt.  The  debtor  assigned  his  life 
interest  in  certain  property,  of 
which  his  two  children,  a  son  and 
a  daughter,  were  tenants  in  re- 
mainder, if  they  survived  him. 
Tlie  son  covenanted  to  pay  1,000/. 
by  way  of  composition  on  his  fa- 
ther's debts  and  his  own  ;  and  the 
two  children  assigned  their  con- 
tingent interest  to  pay  the  remain- 
der. The  father  covenanted  against 
incumbrances,  and  not  to  give  any 
preference,  but  did  not  covenant 
in  terms  to  pay.  The  creditors 
covenanted  not  to  sue  during  the 
continuance  of  the  trusts,  and  the 
schedule  described  the  list  as  of 
"  creditors  who  had  agreed  not  to 
sue  till  the  fathers  death."  Held, 
first,  that  there  was  no  implied 
contract,  so  as  to  convert  the  sim- 
ple contract  debt  into  a  specialty 
debt.  Secondly,  that  the  schedule 
must  be  read  as  referring  to  the 
covenant  of  the  creditors  in  the 
deed,  and  not  as  a  single  agree- 
ment, and  the  1,000/.  having  been 
paid,  and  the  children  having  died 
in  the  lifetime  of  their  father,  the 
covenant  not  to  sue  expired  on  the 
deaths  of  the  children.  A  recital 
of  the  existence  of  a  debt  may 
amount,  by  a  reference  to  the  con- 
text, to  an  implied  contract  to  pay, 
'  but  does  not  of  itself  necessarily 
imply  such  a  contract,  [/pen  v. 
El/ves] 25 

SPECIFIC  PERFORMANCE. 

1.  A.  agreed  to  sell  to  B.  a  house 
and  land,  with  a  clause  that  in  the 
event  of  there  being  any  coals  or 
ironstone  under  the  land,  a  royalty 
of  so  much  per  ton  was  to  be  paid 
thereon ;  and  that  any  mines  le- 
quired  to  be  left  by  a  certain  rail- 


way company  were  to  be  paid  for 
the  same  as  if  gotten,  out  of  the 
money  received  for  them  from  the 
railway  company.  The  Court  re- 
fused to  enforce  specific  perform- 
ance of  this  agreement.  [^fVilliam' 
sonv.lf^ootton]      .     .     .     .     210 

2,  Conditions  of  sale  provided  that 
the  purchase  should  be  completed 
on  a  given  day,  and  that  *'  if  from 
any  cause  whatever  the  purchase 
should  not  be  then  completed,*' 
purchaser  should  pay  interest  from 
that  time  till  the  day  of  completion. 
The  title  was  accepted,  and  the 
deeds  prepared  and  tendered  some 
days  before  the  time  fixed.  Two 
days  before  that  time  the  vendor 
died,  having  devised  his  estates  to 
an  infant,  which  rendered  a  suit  ne- 
cessary to  obtain  completion,  and 
delay  was  occasioned.  After  the 
filing  of  the  bill,  the  purchaser 
paid  his  money  into  Court,  to  the 
general  credit  of  the  cause.  Held, 
that  the  death  of  the  vendor  was 
an  event  within  the  contemplation 
of  the  parties,  and  the  purchaser 
was  liable  to  pay  interest ;  that  the 
payment  into  Court  was  not  a  pay- 
ment to  the  purchaser;  and  that, 
there  being  no  fault  in  either  party, 
the  decree  must  be  without  costs. 
l^Bannervian  v.  Clarke"]    .     .     632 

3.  A  Defendant  to  a  bill  for  specific 
performance  of  a  clear  contract  for 
a  specific  sum  cannot  resist  it  by 
way  of  set-off,  on  the  ground  that, 
on  an  account  between  them  in 
respect  of  antecedent  transactions 
affecting  the  subject-matter,  there 
would  be  a  balance  due  to  the 
Defendant.  When  Plaintiff  and 
Defendant  claim  leasehold  under 
the  same  instruments,  and  De- 
fendant purchases  the  Plaintiff's 
share,  he  cannot  object  that  the 
lessor's  title  is  not  shown.  A  De- 
fendant admitting  by  his  answer 
that  at  the  date  of  the  contract  the 
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Plaint!  IT  wai  entitled,  cannot  at  (he 
hearing  object  that  no  abstract  was 
delivered  and  no  title  shown. 
[Phipp,  T.  Child}  ....  709 
4.  A  meraoTandum  of  agreement  for 
a  leaee  for  twenty-one  years  was 
signed  bv  the  intended  Iciiaee,  but 
not  bjr  the  lessor,  and  named  re- 
ferees. Lessor's  agents  prepared 
a  draft  lease)  and  wrote  to  the 
lessee,  saying  they  hoped  on  a  cer- 
tain day  10  have  the  agreement 
prepared  and  ready  for  inspection. 
To  this  the  lessee  replied  by  a 
letter  making  an  appoiniment,  and 
hoping  all  would  be  satisfnctorily 
arrsnfied.  I'he  lessee  refused  to 
complete.  Held,  that  there  was 
an  agreement  sufficiently  signed  by 
the  lessor,  but  that  the  agreemenl 
imported  a  proposal  merely,  and 
was  not  an  unconditional  agree- 
ment ;  and  a  demurrer  to  the  les- 
sor's bill  was  allowed.  {^fVarver 
T.  tymngton] 523 

STATUTES. 

1.  By  the  T  Geo.  ♦,  c.  57,  a.  57,  it  is 
provided,  that  an  insolvent  on  ob- 
taining his  discharge  shall  execule 
a  warrant  of  attorney  to  authorize 
the  entering  up  of  a  judgment 
against  him  in  the  name  of  the 
assignees.  An  inaolvent  was  dis- 
charged, b<it  Judgment  had  never 
been  entered  up,  and  he  then  died. 
On  a  bill  by  his  personal  repre- 
sentative,  the  inierest  which  the 
insolvent  had  in  certain  leaseholds, 
of  which  he  died  possessed,  were 
hdd  to  have  passed  to  liis  personal 
representative,  and  not  to  his  as- 
signees. ^HoUgrace  ▼.  Hedgri"] 
74 

t.  Interest  at  4Y.  per  cent,  will  be 
allowed  on  the  amounl  of  a  demand 
for  work  and  labour  in  an  admi- 
nistration suit,  from  the  time  when  , 
the  demand  for  interest  was  made.  I 
IMitdmay  v.  Mclbuep]      .     .     91  I 


3,  Estate  tail  to  A.,  remair.der  in 

to  B.,  remainder  to  C.     A.  c 

then  B.  dies  within  twenty  ye 

and  C.  becomes  entitled  in  pos 

ID,  beinn  at  the  time  under 


abilit 


Held,  that  llie  s 


Rtenced  running  against  C.  li 
the  death  of  A. ;  and  that  hai 
commenced  to  run,  C.  waa 
saved  from  its  operatioo  under 
ir>th  section  by  being  under  d 
bility  wlien  her  right  accruet! 
possession.     \^Goodall  v.  Sken 

4.  Testator  gave  real  estate  to 
wife  for  life,  and  after  her  di 
in  trust  to  sell  twelve  months  a 
her  death,  the  proceeds  to 
"  equally  between  alt  hia  childi 
but  if  any  of  them  ahould  be  t 
dei-eased,  leaving  lawful  iasue  t 
viving  them,  then  the  respec 
share  or  shares  of  such  decei 
child  or  children  should  be  gi 
to  such  issue,  if  more  than  one 
equal  proportions."  The  wit 
died  living  the  testator;  oai 
tlie  children  oflbe  testator  snrvi 
the  widow,  and  died,  living 
testator,  leaving  a  husband 
children.  H<-ld,  that  her  sli 
went  to  the  surviving  childrer 
the  testator,  and  not  to  her  isi 
nor  to  his  personal  represcntati 
under  the  Wills  Act.  The  3 
section  of  the  Wills  Act  app 
only  to  cases  of  strict  lapse,  no 
the  case  of  gifts  to  a  class.  [01 
y.Bafei] ; 

5.  Ten  years  after  a  bankruptcy, 
assignees  filed  a  bill  to  set  ai 
securities  alleged  to  be  obtainet 
fraud  of  the  bankrupt  laws.  1 
case  was  one  of  suspicion ;  but 
assignees  did  not  make  out  (I 
case.  Held,  that  they  could  t 
ther  have  a  decree  nor  further 
quiries.  The  235ih  section  of 
Bankrupt  Law  Consolidation  i 


INDEX, 


787 


must  be  construed  to  require  notice 
ten  days  afler  the  cause  is  at  issue, 
and  the  notice  must  be  specific. 
[Pennell  v.  Home]  .  .  .  337 
G.  A.  and  B.,  partners,  gave  a  pro- 
missory note  in  the  name  of  the 
firm.  A.  died,  leaving  B.  his  sole 
executor,  and  no  proceedings  were 
taken  against  his  estate  for  more 
than  six  years ;  but  B.,  who  con- 
tinued the  « business,  made  pay- 
ments of  interest,  and  then  became 
bankrupt.  Held,  that  the  pay- 
ments were  made  in  his  character 
of  surviving  partner,  and  not  as 
executor  of  A. ;  and  that,  having 
regard  to  the  19  &  20  Vict.  c.  97, 
s.  14,  the  debt  was  barred  as  against 
the  estate  of  A.  [^Thompson  v. 
Waithman] 628 

STATUTE  OF  LIMITATIONS. 

Estate  tail  to  A.,  remainder  in  tail  to 
B.,  remainder  to  C.     A.  dies,  then 

B.  dies  within  twenty  years,  and 

C.  becomes  entitled  in  possession, 
being  at  the  time  under  disability. 
Held,  that  the  statute  3  8:  4  Will.  4, 
c.  27,  ss.  21,  22y  commenced  run- 
ning against  C.  from  the  death  of 
A. ;  and  that  having  commenced 
to  run,  C.  was  not  saved  from  its 
operation  under  the  16th  section 
by  being  under  disability  when  her 
ri^ht  accrued  in  possession.  [Good- 
all  v.  Skerrait]      .     .     .     .     216 

STATUTE  OF  FRAUDS. 

A  memorandum  of  agreement  for  a 
lease  for  twenty-one  years  was 
signed  by  the  intended  lessee,  but 
not  by  the  lessor,  and  named  re- 
ferees. Lessor's  agent  prepared  a 
draft  lease,  and  wrote  to  the  lessee, 
saying  they  hoped  on  a  certain  day 
to  have  the  agreement  prepared 
and  ready  for  inspection;  to  this 
the  lessee  replied  by  a  letter  making 
an   appointment,  and   hoping  all 


would  be  satisfactorily  arranged. 
The  lessee  refused  to  complete. 
Held,  that  there  was  an  agreement 
sufficiently  signed  by  the  leaaor, 
but  that  the  agreement  imported  a 
proposal  merely,  and  was  not  an 
unconditional  agreement ;  and  a 
demurrer  to  the  lessor's  bill  was 
allowed.    [^fFamer  ▼.  fViiUmgion] 

523 

SUBSTITUTED  SERVICE. 

When  a  Defendant  has  not  appeared 
and  cannot  be  found,  and  no  an- 
swer is  required,  the  Plaintiff, 
aAer  filing  replication,  should  in- 
sert advertisements  in  the  London 
Gaaetie,  and  in  two  newspapers, 
of  the  fact  of  replication  having 
been  filed,  and  will  then  have  the 
usual  time  from  the  date  of  the 
advertisements  for  going  into  evi- 
dence ;  aAer  which  he  may  obtain 
an  order  for  substituted  service 
to  hear  judgment.  [Jenkin  v. 
Vtutgfian]^ 20 

SUIT  BY  SUMMONS. 

In  a  suit  commenced  by  sumnnonSy 
the  Court  may  decide  questions 
between  parties  entitled  to  the  re- 
siduary estate,  if  those  questions 
are  founded  upon  the  decree ;  but 
it  cannot  go  out  of  the  decree,  and 
if  that  did  not  extend  beyond  es- 
tate not  specifically  bequeathed, 
the  Court  cannot  determine  nor 
direct  inquiries  as  to  a  question  of 
conversion  of  leaseholds,  involv- 
ing the  assumption  of  their  being 
specifically  bequeathed.  In  such 
a  case,  under  a  decree  made  on  a 
summons,  as  well  as  on  bill,  if  the 
decree  is  insufficient  it  must  be 
reheard.     {^fVest  v.  Laing]    •  331 

SURETIES. 

When  one  of  several  sureties  has 
paid  the  principal  debt,  and  some 
of  the  co-sureties  are  insolvent, 
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he  is  entitled  as  against  the  sol- 
Tent  sureties  to  he  repaid  their 
numerical  shares  of  what  he  has 
paid,  with  interest  from  the  time 
of  payment,  ahhough  the  instru- 
ment does  not  contain  any  express 
indemnity  so  as  to  carry  interest 
as  on  a  specialty.  And  the  insol- 
vent sureties  must  pay  their  own 
costs  of  being  brought  before  the 
Court  to  the  6nal  hearing  of  the 
cause.   \HHchman  \ ,  Stewart]  271 

SURETY. 

A.  and  B.  desiring  to  borrow  money 
of  a  bank,  the  bank  refused  unless 
C.  would  join  to  secure  them  ;  C. 
agreed  to  join,  and  A.,  B.  and  C. 
drew  a  cheque,  and  the  money 
was  paid  to  them.  Held,  that 
this  was  a  joint  and  not  a  joint 
and  several  liability ;  that  C.  was 
in  the  nature  of  a  surety  only, 
and  a  bill  against  his  estate,  after 
his  death,  could  not  be  supported. 
[Other  V.  he»on]     .     .     .     .177 

SURVIVING  PARTNER. 

Two  partners,  on  the  termination  of 
their  partnership,  came  to  an  ar- 
rangement for  mutual  convenience, 
that  a  third  person  should  collect 
the  outstanding  assets ;  it  was 
acted  upon  for  some  time,  and 
then  one  of  the  partners  died. 
Held,  that  the  surviving  partner 
could  not  repudiate  the  agree- 
ment and  alone  collect  the  debts, 
but  that  the  executors  of  the  de- 
ceased partner  had  a  right  to  have 
a  receiver  appointed.  \^Dam8  v. 
Amer'\ 64 

SURVIVORS. 

Gift  to  A.,  a  child  of  the  testatrix, 
for  life,  by  weekly  payments,  re- 
mainder to  •*  my  surviving  chil- 
dren." Held,  that  this  meant  only 
children  surviving  the  tenant  for 
life.  [In  re  PrUchartT s  Trusts]  163 


SURVIVORSHIP. 

1.  A.,  holding  a  promissory  note 
from  B.  for  a  debt,  directed  B. 
to  transfer  it  in  his  books  to  the 
names  of  A.  and  his  wife,  expres- 
sing an  intention  to  benefit  his 
wife,  and  he  cancelled  the  note 
and  took  a  fresh  one  to  him  and 
his  wife.  A.  died,  leaving  his 
wife  surviving  him.  Held,  that 
the  debt  belonged*  to  the  wife, 
and  did  not  form  part  of  the  tes- 
tator's general  personal  estate. 
[Gosling  V.  Gosling]     .     .     .  335 

2.  Testator  gave  certain  real  estate, 
charged  with  an  annuity,  to  his 
wife,  and  if  it  should  not  be  suf^ 
ficient,  the  deficiency  to  be  made 
up  out  of  property  specifically  de- 
vised to  his  children.  Subject 
thereto  he  gave  his  residuary  es- 
tate to  his  three  children  abso- 
lutely, with  a  proviso  that  if  either 
should  die  without  lawful  issuer  his 
share  should  go  to  the  others  and 
the  children  of  any  child  then 
dead,  such  children  only  to  take 
the  shares  to  which  their  parents 
were  entitled  during  their  lives. 
Held,  that  the  shares  of  the  chil- 
dren vested  absolutely  on  the  death 
of  the  testator's  widow.  [In  re 
Aliens  Estate] 380 

TENANT  FOR  LIFE. 

Trustees  allowed  a  tenant  for  life  to 
enter  into  possession,  and  she  paid 
the  interest  of  incumbrances  and 
expended  money  on  improve- 
ments. The  trustees  did  not  call 
for  any  account  of  the  rents,  and 
the  evidence,  both  as  to  the  in- 
come being  insufficient  to  keep 
down  the  incumbrances,  and  as  to 
the  improved  value  of  the  estate, 
was  unsatisfactory.  The  tenant 
for  life  purchased  the  property, 
and  the  trustees  allowed  her  to 
deduct  from  the  purchase- money 
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the  money  expended  in  paying 
interest  and  in  improvements. 
Held,  that  she  ought  not  to  have 
been  allowed  those  sums.  \^Dixon 
V.  Peacock] 288 

TITLE. 

A  Defendant  to  a  bill  for  specific 
performance  of  a  clear  contract 
for  a  specific  sum  cannot  resist  it 
by  way  of  'set-off,  on  the  ground 
that,  on  an  account  between  them 
in  respect  of  antecedent  transac- 
tions affecting  the  subject-matter, 
there  would  be  a  balance  due  to 
the  Defendant.  When  Plaintiff 
and  Defendant  claim  leasehold 
under  the  same  instruments,  and 
Defendant  purchases  the  Plain- 
tiff's share,  he  cannot  object  that 
the  lessor's  title  is  not  shown. 
A  Defendant  admitting  by  his  an- 
swer that  at  the  date  of  the  con- 
tract the  Plaintiff  was  entitled, 
cannot  at  the  hearing  object  that 
no  abstract  was  delivered  and  no 
title  shown.  IPhipps  v.  Child']  709 

TRUST. 

Trustees  had  power  to  invest  upon 
such  securities  as  they  should  ap- 
prove. Held,  that  they  were 
bound  nevertheless  to  exercise  a 
careful  discretion  in  selecting  a 
security  as  to  value ;  and  that  an 
investment  in  trade  buildings,  not 
having  ascertained  that  they  were 
at  least  worth  twice  the  money 
invested,  was  a  breach  of  trust. 
What  acts  of  apparent  acquiescence 
in  a  cestui  que  truH  will  not  exo- 
nerate from  the  consequences  of 
an  improper  investment.  When 
trustees  lend  on  irregular  secu- 
rities, the  onus  is  on  them  to  show 
that  they  were  of  sufficient  value; 
not  on  the  cestui  que  trust  to  show 
that  they  were  insufficient.  [Stret- 
ton  v.  Ashmall] 9 


TRUSTEES. 

1.  A  mortgagee  with  power  of  sale 
was  a  member  of  a  firm  of  auc- 
tioneers. The  firm  sold  for  him. 
Held,  they  were  not  entitled  to 
their  commission.  [^Matthison  v. 
Clarke'] 3 

2.  Trustees  allowed  a  tenant  for  life 
to  enter  into  possession,  and  she 
paid  the  interest  of  incumbrances 
and  expended  money  on  improve- 
ments. The  trustees  did  not  call 
for  any  account  of  the  rents,  and 
the  evidence,  both  as  to  the  in- 
come being  insufficient  to  keep 
down  the  incumbrances,  and  as  to 
the  improved  value  of  the  estate, 
was  unsatisfactory.  The  tenant 
for  life  purchased  the  property, 
and  the  trustees  allowed  her  to 
deduct  from  the  purchase-money 
the  money  expended  in  paying  in- 
terest and  in  improvements.  Held, 
that  she  ought  not  to  have  been 
allowed  those  suras.  [^Dixon  v. 
Peacock] 288 

3.  By  deed  power  was  given  to  the 
trustees  or  trustee  for  the  time  being, 
at  their  or  his  entire  discretion,  to 
pay  certain  rents  for  the  benefit  of 
one,  two  or  more  of  the  children 
of  A.  B.,  the  tenant  for  life,  and 
there  was  a  power  to  the  surviving 
or  continuing  trustee  to  appoint 
new  trustees.  The  trustees  all 
died  without  appointing  new  trus- 
tees, and  new  trustees  were  ap- 
pointed by  the  Court.  Held,  that 
they  had  the  discretionary  power 
given  to  the  original  trustees. 
[Bart lei/  v.  Bartley]    .     .     .     384 

4.  An  administratrix.  Plaintiff  in  a 
suit  for  administration  of  the  es- 
tate, received  the  purchase- money 
of  property  sold  under  a  contract 
directed  by  the  decree  to  be  car- 
ried into  effect;  the  decree  also 
directed  sales  of  mortgaged  pro- 
perty, and  that  mortgagees  should 
be  paid  out  of  the  produce  of  the 
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sales ;  it  gave  no  direction  about 
the  purchase- money  of  the  pro- 
perty sold  by  the  administratrix. 
With  the  advice  of  the  solicitors 
of  the  principal,  but  not  all,  of  the 
beneficiariesy  she  paid  the  money 
into  a  private  bank  to  a  separate 
account,  and  left  it  there  for  many 
months.  The  administratrix  ap- 
plied by  petition,  and  thereon 
obtained  money  out  of  Court  to 
pay  oflT  the  mortgagees,  while  she 
had  the  purchase-money  lying  at 
the  bankers :  the  bank  failed. 
Held,  that  she  ivas  not  liable  for  a 
breach  of  trust.    [  Wilks  v.  Groom] 

584 
5.  Trustees  of  stock  sold  it  out,  and 
lent  the  money  to  the  tenant  for 
life  on  improper  security.  One  of 
them  died,  and  the  survivor  re- 
ceived the  money  lent,  and  invested 
it  in  a  different  security,  and  aAer- 
wards  sold  it  out,  and  fu^ain  lent 
it  to  the  tenant  for  life.  The  fund 
was  lost.  Held,  the  original 
breach  of  trust  was  not  cured, 
and  the  estate  of  the  deceased 
trustee  was  liable  for  the  whole 
fund.     [Landes  v.  We$ian\  .     389 

TRUSTEE  ACT. 

On  a  suit  to  appoint  new  trustees,  it 
appeared  that  of  two  remaining 
trustees  of  a  marriage  settlement, 
one  had  gone  out  of  the  jurisdic- 
tion, and  the  other  was  willing  to 
JKSt.  Held,  that  a  vesting  order 
coald  be  made  to  vest  the  estate 
in  the  new  trustee  to  be  ap[K)inted, 
for  such  estate  as  was  vested  in 
the  continuing  and  absent  trustee. 
ISmiih  V.  SmUh]     .     ...     72 

VESTING. 

I.  On  a  suit  to  appoint  new  trustees, 
it  appeared  that  of  two  remaining 
trustees  of  a  marriage  settlement, 
one  had  gone  out  of  the  jurisdic- 


tion, and  the  other  was  willing  to 
act.  Held,  that  a  vesting  order 
could  be  made  to  vest  the  estate 
in  the  new  trustee  to  be  ap- 
pointed, for  such  estate  as  was 
vested  in  the  continuing  and  absent 
trustee.  [Smith  v.  Smithl  .  72 
2.  Testatrix  gave  a  share  of  residue 
upon  trust  for  her  son  for  life,  and 
after  his  death  '*  upon  trust  to 
transfer  and  pay  the  capital  of  the 
said  trust  funds  unto  and  amongst 
the  children,  if  only  one,  or  both 
or  all  the  children,  if  more  than 
one,  of  her  said  son,"  in  manner 
thereinafter  mentioned.  Then  fol- 
lowed a  direction  making  the  gift 
to  the  son  void  if  he  aliened  or 
incumbered  it,  and  giving  over  the 
dividends  to  the  parties  entitled  in 
remainder.  Then  followed  another 
direction  of  some  length,  and  then 
a  declaration  that  the  shares  should 
be  payable  at  twenty- one  or  mar- 
riage. Held,  the  context  of  the 
will  not  repelling,  but  rather  sup- 
porting, that  construction,  that  this 
was  not  a  substantive  gift,  with  a 
simple  direction  to  pay,  but  one 
general  direction  to  pay  at  twenty- 
one  or  marriage,  and  the  interests 
of  the  son's  children  were  not 
vested.     [Shutn  v.  Hobbs]      •     93 

VOLUNTARY    SETTLEMENT. 

A  post-nuptial  settlement  was  made 
by  a  person  indebted  considerably 
at  the  time.  It  was  not  clear  that 
all  those  debts  were  paid  at  the 
time  the  bill  was  filed  by  a  subse- 
quent creditor  to  set  aside  the  deed. 
Held,  that  a  subsequent  creditor 
may  file  a  bill  if  any  of  the  ante- 
cedent debts  remain  unsatisfied, 
and  inquiries  were  directed.  ,  Dis- 
cussion of  the  doctrine  of  fraudu- 
lent deeds  as  against  creditors 
under  the  13  Eliz.  c.  5.  [Jenkyn 
V.  Vaughan'] 419 
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WARD  OF  COUUT. 

Proposals  of  marriage  with  an  infant 
ward  of  Court  were  made  six 
months  before  her  marriage,  not 
being  such  as  the  Court  would  ap- 
prove. The  parties  waited  till 
her  majority,  and,  a  few  days  after 
it,  a  settlement  was  executed,  pur- 
suant to  new  proposals  made  a 
very  short  time  before  her  majo- 
rity. The  terras  of  the  settlement 
appeared  to  have  been  pursuant  to 
the  instructions,  and,  m  fact,  the 
work  of  the  ward's  mother,  and 
were  such  as  the  Court  would  not 
have  approved.  Held,  that  the 
jurisdiction  of  the  Court  over  the 
ward  had  not  ceased,  and  the  set- 
tlement was  rectified,  so  as  to  be 
what  the  Court,  looking  at  the 
position  of  the  parties,  would  have 
made.     [^Money  v.  Money]    .  %5Q 

WILL. 

1.  Testator  devised,  inter  aUa^  all 
his  estate,  &c.  to  trustees,  on  trust 
out  of  the  rents  and  profits,  during 
the  lives  of  A.  and  B.  and  the  sur- 
vivor, to  pay  debts,  legacies  and 
repairs, — subject  thereto  to  pay 
2,000/.  a  year  to  A.  who  was  his 
heir  at  law,  and,  subject  thereto, 
to  B.  for  life.  Held,  that  ad  vow- 
sons  passed ;  that  the  next  pre- 
sentations belonged  neither  to  A. 
nor  to  B.  till  the  trusts  for  pay- 
ment of  debts,  &c.  were  satisfied, 
and  must  be  sold  for  those  pur- 
poses.    [Cooke  V.  Cholnondeley]  1 

2.  A  gift  of  personalty  by  will  to  A. 
for  life;  remainder  to  her  chil- 
dren, "  but  if  there  should  not  be 
any  child  or  offspring,"  then  a  le- 
gacy to  B.  and  the  remainder  to 
other  persons.  A.  died,  leaving 
only  grandchildren  : — Held,  that 
the  legacy  to  B.  failed ;  offspring, 
meaning  issue  beyond  children. 
[  Thompson  v.  Be(ueUf\  •     •     •     7 


3.  Construction  of  the  words  "  next 
heir  male"  in  reference  to  the 
context  of  the  will.  [Dormer  v, 
PhiUips] 39 

4.  Testatrix  gave  a  share  of  residue 
upon  trust  to  her  son  for  life,  and 
after  his  death  "upon  trust  to 
transfer  and  pay  the  capital  of  the 
said  trust  funds  unto  and  amongst 
the  children,  if  only  one,  or  both 
or  all  the  children,  if  more  than 
one,  of  her  said  son,"  in  manner 
thereinafter  mentioned.  Then  fol- 
lowed a  direction  making  the  gifl 
to  the  son  void  if  he  aliened  or 
incumbered  it,  and  giving  over  the 
dividends  to  the  parties  entitled  in 
remainder  ;  then  followed  another 
direction  of  some  length,  and  then 
a  declaration  that  the  shares  should 
be  payable  at  twenty-one  or  mar- 
riage. Held,  the  context  of  the  will 
not  repelling,  but  rather  supporting, 
that  construction,  that  this  was 
not  a  substantive  gift,  with  a  sim- 
ple direction  to  pay,  but  one  gene- 
ral direction  to  pay  at  twenty-one 
or  marriage,  and  the  interests  of 
the  son's  children  were  not  vested. 
[Skum  V.  Hobbs]      •    ...     93 

5.  Distinction  between  a  charge  on 
real  estate  for  a  specific  purpose 
which  fails,  and  a  devise  of  real 
estate  with  something  in  the  na- 
ture of  a  charge  excepted  out  of 
it.  A  charge  of  4,OOo2.,  part  of  a 
larger  charge,  on  a  devised  estate 
towards  paying  the  testator's  sister 
a  debt  uue  to  her  on  a  note  of 
hand.  The  testator  only  owed 
her  3,800/.  on  the  note,  but  owed 
her  besides  JtOOL  Held,  on  the 
context  of  the  will,  that  the  whole 
was  payable;  iecuSf  on  the  mere 
language  unaided  by  the  context. 
[Sutcliffe  v.  Cole!  ....     135 

6.  Gift  to  A.,  a  child  of  the  testatrix, 
for  life,  by  weekly  payments,  re- 
mainder to  *'  my  surviving  chil- 
dren."  Held,  that  this  meant  only 
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children  surviving  the  tenant  for 
life.  [In  re  Pritchard's  Trusts]  163 

7.  A  bequest  of  a  legacy  by  a  will  is 
not  void  because  the  legatee  at- 
tests a  codicil  which  gives  him  no- 
thing ;  nor  does  a  residuary  legatee 
of  a  share  of  a  residue  lose  his 
title  by  attesting  a  codicil,  which, 
by  revoking  legacies,  indirectly 
benefits  himself  by  increasing  the 
residue.     [Gurney  v.  Gumey']  208 

8.  A  testator  devised  land  to  the 
"  then  ministers  of  the  Roman 
Catholic  chapel  at  Larvkland  and 
his  successors,  ministers  of  the 
same  chapel,  for  ever,  as  an  addi- 
tion to  the  stipend  at  such  chapel.'* 
He  devised  to  another,  "  Thomas 
Wilktnsony  minister  of  the  Roman 
Catholic  chapel  at  Kendal,  and  to 
his  successors,  for  ever,"  other 
estates.  He  devised  to  the  offi- 
ciating minister  of  the  said  Roman 
Catholic  chapel  at  Kendal^  **  for 
and  during  the  term  of  seven 
years  next  after  his  decease/*  the 
rents  and  profits  of  other  lands. 
Held,  that  these  devises  were  in- 
tended for  the  benefit  of  the  church 
and  not  of  the  individual  donees 
personally,  and  were  void.  [Thorn^ 
ber  V.  Wilson'] 24.5 

9.  Testator  gave  real  estate  to  his 
wife  for  life,  and  after  her  death 
on  trust  to  sell  twelve  months 
after  ber  death,  the  proceeds  to 
go  **  equally  between  ail  his  chil- 
dren, but  if  any  of  them  should  be 
then  deceased,  leaving  lawful  issue 
surviving  them,  then  the  respec- 
tive share  or  shares  of  such  de- 
ceased child  or  children  should 
be  given  to  such  issue,  if  more 
than  one,  in  equal  proportions.'* 
The  widow  died,  living  the  testa- 
tor ;  one  of  the  children  of  the  tes- 
tator survived  the  widow,  and  died, 
living  the  testator;  leaving  a  hus- 
band and  children.  Held,  that 
her  share  went  to  the  surviving 


children  of  the  testator,  and  not 
to  her  issue,  nor  to  her  personal 
representatives,  under  the  Wills 
Act.  The  33rd  section  of  the 
Wills  Act  applies  only  to  cases  of 
strict  lapse,  not  to  the  case  of  gifts 
to  a  class.     [Olney  v.  Bates]     319 

10.  I'estator  by  his  will  gave  real 
estate,  with  various  limitations, 
and  also  stock,  to  his  wife  for  life 
or  widowhood,  and  after  her  death 
to  the  penson  who  should  be  en- 
titled to  his  residuary  real  estate, 
either  as  tenant  for  life  or  in  tail 
male.  By  his  first  codicil  he  gave 
his  residuary  estate  to  his  widow. 
By  the  fourth  codicil  he  revoked 
the  dispositions  made  of  his  real 
and  personal  estate,  and  instead 
he  gave  his  real  and  persona]  es- 
tate to  his  daughter ;  remainder  as 
to  the  same  to  his  grandson  and 
his  heirs  in  strict  entail,  as  in  his 
will  directed,  but  he  was  not  to 
take  possession  until  he  should 
attain  thirty-one,  and,  on  failure 
of  issue  of  his  grandson,  he  ordered 
that  his  estate  and  effects  should 
go  and  descend  as  by  his  will  di- 
rected. Held,  that  the  gift  o^  the 
residuary  property  by  the  first 
codicil  was  not  revoked  by  the 
fourth  codicil ;  that  the  funded 
property  did  not  fall  into  the  resi- 
due, but  was  given  for  life  to  the 
daughter,  remainder  in  strict  set- 
tlement to  the  grandson  for  life, 
remainder  to  his  eldest  son.  [Patch 
V.  Graces] 347 

11.  Testator  gave  certain  real  estate, 
charged  with  an  annuity  to  his 
wife,  and  if  it  should  not  be  suf- 
ficient, the  deficiency  to  be  made 
up  out  of  property  specifically  de- 
vised to  his  children.  Subject 
thereto  he  gave  his  residuary  es- 
tate to  his  three  children  abso- 
lutely, with  a  proviso  that  if  either 
should  die  without  lawful  issue,  his 
share  should  go  to  the  others  and 
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the  children  of  any  child  then 
dead,  such  children  only  to  take 
the  shares  to  which  their  parents 
were  entitled  during  their  lives. 
Held,  that  the  shares  of  the  chil- 
dren vested  absolutely  on  the 
death  of  the  testator's  widow,  [/n 
re  Allen's  Estate]    .     .     .     .380 

12.  Gift  of  personalty  to  A.  for  life, 
remainder  to  the  children  of  tenant 
for  life,  nominatinii  ox  such  of  them 
as  should  be  living  at  the  death  of 
tenant  for  life.  If  any  of  them 
should  die  in  the  lifetime  of  tenant 
for  life,  leaving  issue,  such  issue 
to  take  the  share  the  parent  would 
have  been  entitled  to.  There  were 
four  children  o^  the  tenant  for  h'fe, 
who  all  died  in  lifetime  of  tenant 
for  life.  Two  died  in  the  lifetime 
of  the  testatrix,  and  one  of  those 
two  left  issue.  None  of  the  others 
left  issue.  Held,  that  the  chil- 
dren of  the  deceased  child  took 
the  whole  fund.  [^Ashling  v. 
Knonles'] 593 

1 3.  Testator  devised  Hood's  Farm  to 
his  eldest  son  in  fee.  Hoods  Farm 
was,  under  another  will,  charged 
with  portions  for  the  younger  chil- 
dren of  the  testator  and  of  his 
brother,  and  subject  thereto,  it 
was  under  that  other  will  devised 
to  the  testator's  eldest  son  in  tail. 
The  testator  gave  his  other  real 
estate  to  his  children  other  than 
the  eldest  son,  and  his  personal 
estate  to  his  children  generally. 
Held,  that  the  younger  children 
were  not  put  to  their  election. 
[Stephens  v.  Stephens']    ,     .     697 

li.  Testator  made  his  will  in  the 
following  words : — **  I  give  to  my 
wife  during  her  natural  life  the 
interest  of  all  sums  of  money  I 
may  die  possessed  of,  subject  to 
such  agreements,  if  any»  which  I 
may  enter  into  in  my  lifetime,  and 
after  her  decease  I  do  give  all 
such  interest  money  unto  my  dear 
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Mary  Lamer,  now  of  &c.,  during 
the  term  of  her  natural  life,  and, 
after  her  decease,  then  I  do  give 
the  principal  and  interest  unto  my 
said  daughter's  child  or  children, 
equally  between  them,  share  and 
share  alike ;  and  I  direct  my  exe- 
cutors to  advance  and  allow  any 
reasonable  sum  or  sums  of  money, 
from  time  to  time,  for  the  promo- 
tion in  life  of  all  or  any  of  the 
children  of  my  said  daughter,  by 
way  of  apprenticeship  or  other- 
wise. And  in  case  my  said 
daughter  Mary  should  die  with- 
out issue  of  her  body,  unmarried 
or  under  age,  then  I  do  give  the 
said  money  and  interest  equally 
between  my  brothers  and  sisters, 
and  in  case  of  their  deaths,  to 
their  respective  child  or  children 
equally  between  them."  There 
was  no  residuary  gift.  At  his 
death  he  left  450/.  cash,  furniture, 
a  leasehold  farm,  cattle,  &c.,  and 
farming  stock.  Held,  that  the 
language  relating  to  monies*'  meant 
money  strictly ;  *  and  that  there 
was  intestacy  as  to  the  residuary 
property.   [Lamer  v.Larner]  704 

15.  Testator  limited  his  estates  to 
his  grandchildren,  provided  and 
on  consideration  that  they  should 
be  educated  in  England  and  in  the 
Protestant  religion ;  if  any  of  them 
should  be  educated  abroad  or  not 
in  the  Protestant  religion,  he  gave 
the  share  of  such  child  to  the  others. 
Held,  that  the  condition  was  sub- 
sequent and  too  uncertain  to  enable 
the  Court  to  say  what  was  meant 
by  educated  in  England  and  edu- 
cated abroad  ;  and  the  share  of  a 
child  educated  partly  in  England 
and  partly  abroad  was  held  not  to 
be  defeated.    [Clavering  v.  Ellison] 

451 

16.  Testator  gave  property  to  trus- 
tees on  trust  for  his  son  for  his  life, 
until  he  should  become  bankrupt 

3L 


l._Ji 


or  inaotvent  or  compound  with 
his  creditor*,  and  after  any  such 
events,  over.  There  were  poners 
to  leaae  during  the  lon't  lite,  and 
genera]  powers  of  sale.  Held, 
that  the  limitatioa  over  wai  not 
coDtingent  oa  the  happening  of 
bankruptcy,  insolvency  8cc  only, 
but  took  effect  on  the  death  of  the 
aon.     [Etcltet  v.  Etcket]     .     441 

WITHDRAWING  REPLICA- 
TION. 
Bill  filed  for  apecific  sums  in  lieu  of 
tithes ;  the  amoimu  were  inaccu- 
rately stated  on  the  information  of 
the  collector.  Certain  books  shoW' 
ing  the  true  amounts  were  in  the 
vestry-room,  and  acceasible  to  the 
rector;  but  be  did  not  actually 
inspect,  and  did  not  discover  their 
contents  till  after  replication  filed. 
Leave  was  given  to  withdraw  re- 
plication, and  to  amend  on  paying 
the  costs  of  the  suit  up  to  that 
time,  and  coats  of  the  application. 
[Chttmpnegt  v,  Buchan'j   ...    5 

WINDING  UP. 

See  CoNiaiBQTOKiEs. 

WITNESSES. 
A  Plaintiff  having  examined  a  wit- 
ness, if  a  Defendant  afterwards 
calls  him  as  his  witness  in  chief, 
the  PlaintifT  may  cross-examine 
him  at  large.    A  Defendant  may 
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